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Hsioner of Social Security Administration Doc.

WO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Timothy M. Odaniell, No. CV-16-04072-PHX-JAT
Plaintiff, ORDER
V.

Commissioner  of  Social  Security
Administration,

Defendah

Pending before the Court is Plaintiff's a&ah of the denial of his social securit
disability benefits. Plaintiff raises two alas of error on appeal: 1) the Administrativ
Law Judge (“ALJ”) did not propéy consider the VA'’s partiadisability findings; and 2)
the ALJ did not properly discr@dPlaintiff's symptom testimony.

l. Standard of Review

The ALJ’s decision to deny benefits will bgerturned “only if it is not supported
by substantial evidence ois based on legal error.”Magallanes v. Bowen
881 F.2d 747, 750 (9th Cir. 1989) (quoia omitted). “Substaral evidence” means
more than a mere scintilla, but less than a preponderdreddick v. Chater
157 F.3d 715, 720 (9th Cir. 1998).

“The inquiry here is whether the recordadeas a whole, yields such evidence
would allow a reasonable mind to accty@ conclusions reaed by the ALJ."Gallant v.
Heckler 753 F.2d 1450, 1453 (9tir. 1984) (citation omitted)n determining whether

there is substantial evidente support a decision, the Court considers the record :
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whole, weighing both the ewdice that supports the ALX®enclusions and the evidenc
that detracts from the ALJ’s conclusiof&eddick 157 F.3d at 720'Where evidence is
susceptible of more #m one rational interpretation, ig the ALJ’s conclusion which
must be upheld; and in reaching his fimgh, the ALJ is entitledo draw inferences
logically flowing from the evidence.Gallant, 753 F.2d at 145&itations omitted)see

Batson v. Comm’r of the Soc. Sec. Adn869 F.3d 1190, 1193 (9thir. 2004). This is

because “[tlhe trier of fact and not thevieaving court must resolve conflicts in th

evidence, and if the evidencan support either outcomegthourt may not substitute it$

judgment for that of the ALJMatney v. Sullivan981 F.2d 1016, 1019 (9th Cir. 1992).

The ALJ is responsible for resolving cbeils in medical testimony, determining
credibility, and resolving ambiguitiesSee Andrews v. Shalal®3 F.3d 1035, 1039
(9th Cir. 1995). Thus, if on thwhole record before theoGrt, substantial evidencg
supports the ALJ’s decisiothe Court must affirm itSee Hammock v. Bowe8i79 F.2d
498, 501 (9th Cir. 1989). Othe other hand, the Court “may not affirm simply
isolating a specific quantum of supporting evidente.{quotation and citation omitted).

Finally, the Court is not @rged with reviewing the evidence and making its o
judgment as to whether Plaintiff is or mot disabled. Rather, the Court’s inquiry
constrained to the reasons asserted by thé& @id the evidence refieon in support of
those reason&ee Connett v. Barnha@®40 F.3d 871, 874 (9th Cir. 2003).
I. Claims of Error on Appeal

A. VA Findings

Plaintiff argues that the ALJ erred in nonsadering all of his limitations found by
the VA. The ALJ recourd that the VA had found that Plaintiff has a service-conneg
VA disability rating of 10 percdrfor tinnitus and 20 percefdr lumbosacral or cervical
strain. (Doc. 12-3 at 26).While this recountig by the ALJ is correcit is incomplete.
Plaintiff notes the VA also found that Plaffifhad a rating of 40 percent for paralysis ¢

upper radicular nerve group a@ percent for neuralgia of per radicular nerve group

! The page numbers referttis Court’s record, not ¢hALJ’s internal numbering.
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(Doc. 13 at 14). Plaintiff further notes thtae VA found Plaintiffto have a 70 percent
service connection disability rating. Id(). Finally, the VA found Plaintiff to be
unemployable. I¢. at 15). Plaintiff argues it was errar the ALJ to nottonsider all of

the VA'’s findings.

The Government responds and argues @mgt error in theALJ’s analysis was
harmless. (Doc. 17 at 6). The Governmargues that the ALdonsidered the VA'’s
determination that Plaintifivas partially disabled. Id. at 7). Further the Governmen
notes that the ALJ relied habvon the medical recordin which no doctor found
Plaintiff to have disabling limitations.Id; at 7-8; Doc. 12-3 at 29).

The Ninth Circuit Court of Appeals hasrelited that the ALdnust give “great
weight” to a VA determiation of disability. McCartey v. Massanari298 F.3d 1072,
1076 (9th Cir. 202). However, because the VAiteria for determining disability and
the social security criteria faletermining disability are nadentical, the ALJ “may give
less weight to a VA disabilityating if he gives persuasivepecific, valid reasons for
doing so that are supported by the recortil” In theMcCarteycase, the ALJ failed to
consider a VA 80 percenlisability finding. Id. The Court of Appeals remanded for g
immediate award of benefits holding theat 80 percent disdlty finding when given
great weight means, “a finding dfsability is clearly required.’ld.

NotwithstandingMcCartey citing McLeod v. Astrue640 F.3d 881, 886, 886 n.1{
(9th Cir. 2011), the Governmentgaies that a VA finding of only partial disability,
when given great weight, could cutaagst a social security finding abtal disability

from working. The Government goes on tgue that an error imot considering the

n

\>

entire partial disability findig was harmless because the ALJ did consider a partial

finding and the ALJ further considering thergea finding would not change the result.

(Doc. 17 at 6-7).
While as a general matter, the Court agravith the Government that a parti:
disability finding by the VA in some cases would cut against a social security disa

finding, the Court cannot conclude that suatesult is present in th case. Specifically,
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the Court cannot be sure thihe ALJ considering a 70 perdeoverall disability finding
(instead of the only 10 pexnt and 20 percent the ALJ aatly considered) would not
change the ALJ’s determitian of Plaintiff's residubfunctional capacity.

However, because the ALJ did considgragtial disability findng by the VA and
gave persuasive, specific and valid reassagported by the record for not finding
Plaintiff disabled, the Court also cannot conclude (unlikeMe€artey Court) that a
finding of disability on remands clearly required. Thi€ourt further cannot reach 4
conclusion that a findig of disability on remand is regad on this record wherein ng

doctor has diagnosed Plaintiff aaving disabling limitations.See Garrison v. Colvjn

759 F.3d 995, 1020 (9th ICi2014) (“requiring courts toemand for further proceeding$

when . . . an evaluation of tlecord as a whole creates serious doubt that a claimar
in fact, disabled”). Thus, the Court willmand for the ALJ to coider the VA'’s entire

determination and to reassé¥aintiff's residual functional gaacity in light of the entire
VA determination.

B. Plaintiff's Symptom Testimony

Next, Plaintiff argues that the ALJ edrén not providing aar and convincing
reasons for not crediting Plaintiff's symptom tesiny. (Doc. 13 at 7). Further, Plaintif]
argues that this Court should “credit-asetrthat symptom testimony and remand for 3
immediate award of benefitsld( at 13-14).

As discussed above, the Court will remand tase for the ALJ#o fully consider
the VA's findings. However, because Pl#inis seeking remand for an immediat
award of benefits based on his symptontiresny, the Court will consider whether thg
testimony should be credited as true eveugin the Court has already determined th
this case will be remanded.

The Court finds that the ALJ did prol clear and convincing reasons for n
crediting Plaintiff's symptom testimony. Forample, the ALJ noted &b Plaintiff stated
at that “he is unable to perform any activitiesdafly living and is unlale to sit, stand or

walk for long periods due tpain.” (Doc. 12-3 at 26).However, the ALJ noted thal
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Plaintiff was taking only over the couwmt medications (Doc. 12-3 at 29); wa
refurbishing a house he owiiBoc. 12-3 at 26); was traling back and forth to Los
Angeles (Doc. 12-3 at 26); waliquidating his business (Dod2-3 at 26); and was
exercising two to four times a week (Dd@-3 at 27). The ALJ then concluded th
Plaintiff “remained active and that his a@jed symptoms and limtians may have been
overstated.” (Doc. 12-3 at 26)The Court finds these incdatences in Plaintiff's own
self-reports are specific, clear and conwungcreasons, supportéy substantial evidencs
in the record, to not credit &htiff’'s symptom testimony.

On appeal Plaintiff argues it was inapmiafe for the ALJ torely on Plaintiff's
self-reports about his own adties because the ALdid not inquire oPlaintiff exactly
how much he travels, how aatine is in liquidating his ®iness, or what exact activitie
he undertakes to refurbish his house. TherCdisagrees. The Aldid not need to have
a minute by minute account of exactly how Plaintiff undertakes his activities to con(
that, based on the breadth armmplexity of Plaintiff's activities, Plaintiff “remained
active,” which is inconsistent with Plaintiff's testimony that heimable to perform any
daily activities. See Tommasetti v. Astrte83 F.3d 1035, 10399 Cir. 2008) (allowing
the ALJ to consider whethea claimant’'s daily activite are consistent with the

claimant’s symptom testimony).

Further, the ALJ’s finding that Plaintifad a modest treatment history (Doc. 12+

at 27) was a clear and convincing reasondiocredit Plaintiff ssymptom testimony See

Tommasetti533 F.3d at 1039 (allowing the ALJ ¢onsider whether a claimant’s failurg
to seek treatment or failure to follow a@wse of treatment is consistent with th
claimant’s symptom testimony)On appeal, Plaintiff compias that the the ALJ listing
his medical history is too generic to laeclear and convincingeason to reject his

testimony. The Court disagee The ALJ listing Plaintiff's treatment history is

specific way for the ALJ to siw how much treatment Pldifi has sought, and whether

Plaintiff complied with his doctors’ recommendations.

Thus, for the foregoing reasons (whichrdm encompass all dhe reasons listed

clude
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by the ALJ for not crediting Plaintiff's sgptom testimony), th€ourt finds the ALJ
gave clear and convincing reasons, suppolgdsubstantial evide®, to not credit
Plaintiff's symptom testimony. Accordinglyhe Court will not reverse the decision ¢
the ALJ on this point. Basdeon this conclusion, Plaiffits argument that his testimony
should be credited-as-true fails.
[l . Conclusion

Based on the foregoing,

IT IS ORDERED that the decision of the Commissioner is reversed :

remanded for further proceedingsnsistent with this opion and the Clerk of the Court

shall enter judgment accordindly.
Dated this 24th day of October, 2017.

James A. Teilb‘ﬂrg
Senior United States District Judge

% To the extent a mandate is requiré judgment shall see as the mandate.
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