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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kasey Markeith Hayes, No. CV-16-04190-PHX-GMS
Petitioner, ORDER
V.

Charles L Ryan, et al.,

Regpondents.

Pending before the Court is Petitiolasey Markeith Hayes'’s Petition for Writ of

Habeas Corpus. (Doc. 1). Magistrate Judghn Z. Boyle has issued a Report a

Recommendation (R&R) in which he recommends that the Court deny the motion.

19). Petitioner filed objections to the R&MDoc. 22). Petitioner has also filed a Motion

for Summary Judgment (Doc. 18&nd three Motions to Expd the Record (Docs. 24
27, 30). Because objectis have been filed, the Cowill review the record on all
relevant matterde novo For the following reasons, the Court adopts the R&R and de
the motion, dismisses the Matidor Summary Judgment asoot, and denies in part an(
dismisses as moot in part thtions to Expand the Record.
BACKGROUND

On October 10, 2012, Petitier was convicted by a juig the Maricopa County

Superior Court on two countsne count of molestation & child and one count of

sexual conduct with a minbrPetitioner was convicted of going into the room of t

! State v. Haye<CR-2011-156151-001-DT.
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fourteen-year-old victim, with whom he lived placing his fingers inside the victim’s

vagina, and placing the victim’s hand on tiphis penis and then masturbating with it.

The Petitioner and the victim bothstified at the trial. A sexual assault nurse examiner

testified that there were injuries to the tints vagina that were consistent with thE
.

victim’s detail of the assault. A criminalisestified that semen matching the Petition

was found on the pillow and comforter fronethictim’s bed. Petitioner was sentenced [to

twenty years on the charge of sexual coneitt a minor and ten years on the charge |of

molestation of a child, with th&entences to run consecutively.
On May 7, 2013, Petitioner filed a direagtpeal to the Arizona Court of Appeéls

The direct appeal raised tleréssues: (1) whether the trial court abused its discretion in

granting the State’s motion to amend the ¢trdient; (2) whether the evidence providg
established guilt beyond a reasonable douiat; (&) whether Petitioner was denied a fa
trial due to the prosecutortnduct during a witness examiioé. The Court of Appeals
affirmed the convictions anBetitioner did not file for reew in the Arizona Suprems
Court. On July 29, 2015, Petitioner filedNotice of Post-Congtion Relief (“PCR”).
Petitioner'spro sePCR petition was filen March 7, 2016. Té&an PCR petition raised
three issues: (1) due process violations tuevictim perjury and Petitioner’s actual
innocence; (2) prosecutorial misconduct byborning perjury; and (3) ineffective
assistance of counsel. The trial court denirsdPCR petition on Juris, 2016. A Motion
for Rehearing was denied on Yamber 1, 2016, and Petitiondid not file for review in
the Arizona Court of Appeals.

This federal habeas petition brought en@8 U.S.C. § 2254 was timely filed o
November 14, 2016. Petitioner raises four grounds: (1) actual innocence and due [

violations from the victim's perjury; (2) 8rady violation from the State failing to

disclose a photo of theictim’s injury; (3) aBrady violation from the State presenting

inadmissible DNA evidence at trial; and (4)fieetive assistance abunsel. (Doc. 1).
111

2 State v. HayedNo. 1 CA-CR 13-0304 (Az. Ct. App. 2015).
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DISCUSSION

l. Legal Standard

Under the Antiterrorism and Effectiveeith Penalty Act of 1996 (“AEDPA”),
the Court may not grant habeadief unless Petitioner has exhausted his claims in s
court, there is an absence of availableestairrective process to exhaust the claim,
circumstances exist which resrdthe state process ineffective to protect Petitiong
rights. 28 U.S.C. § 2254(b)(3)Nor may the Court grant habeas relief unless the sta
adjudication of the claims reléed in a decision that was miary to, or involved an
unreasonable application of, clearly estdlds federal law, as determined by th
Supreme Court of the United States or hesliin a decision that was based on
unreasonable determination of the facts ghtliof the evidence psented in the statg
court proceedings. 28 U.S.C. 8§ 2254(d)(@¢e Baldwin v. Rees&41 U.S. 27, 27
(2004); O’'Sullivan v. Boerckelb26 U.S. 838, 839 (1999). “The Supreme Court has §
that § 2254(d)(1) imposes ‘&ighly deferential standardor evaluating state-court
rulings,” and ‘demands that state court dexisi be given the benefbf the doubt.”
Clark v. Murphy 331 F.3d 1062, 1067 #® Cir. 2003) (quotind-indh v. Murphy 521
U.S. 320, 333 n.7 (1997Woodford v. Visciotti537 U.S. 19, 24 (2002)). If a petitione
files timely objections to the magistrate jedgy R&R, the district judge must makela
novo determination of those portions of theport or specified proposed findings ¢
recommendations to which the objection is ma#lated States v. Reyna-Tapi8 F.3d
1114, 1121 (9th Cir003) (en banc).
lI.  Analysis

Petitioner files four objections to the Magistrate Judge’s R&R. First, the Petiti
argues that he did not procedlly default his claims becaugke trial court sealed an
order that the Petitioner needéal go to the Arizona Courof Appeals. Second, the

Petitioner argues that the record lacks amstimonial evidence from the victim tc

® The Court, however, mag deny the claim oa therits even if iis unexhausted. 28
U.S.C. 8 2254(b)(2);see Duncan v. Walker533 U.S. 167, 1832001) (J. Souter
concurring) (stating that the “AEDPA givesdsstrict court the kernative of simply
denying a petition containg unexhaustelut nonmeritorious claims”).
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support the R&R’s discussion of the possilbiming of the assault. Third, Petitiong

argues that the state courts did not explheir reasoning as to why Petitioner’s clain

-

S

regarding the photos of thectim’s injuries were denied. Finally, Petitioner also argues

that the state courts did not explain the oeasy as to why Petitioms claims regarding
the DNA evidence were denied.

A. Procedural Default

Petitioner did not appeal the trial cosrtdecision in the P proceeding. To
exhaust state remedies, a petitiomeist afford state courtselopportunity taule on the
merits of the federal claim€astille v. Peoples489 U.S. 346, 349 (1989). A petitione

who has procedurally defaulted claims mstyl have those claims reviewed by the
federal courts if (1) the petitioner establistiesuse for the default and actual prejudi¢

as a result of the alleged violation of feddeal” or (2) that a “failure to consider the

claims will result in a fundaméal miscarriage of justice.Coleman v. Thompsp®01
U.S. 722, 732 (1991)Cause is a legitimate excuse file default; prejudice is actua|

harm resulting from the alleged constitutional violatioNagby v. Wawrzaszek’41

F.2d 240, 244 (9th Cir. 1984)n Arizona, “claims of Aizona state prisoners ar¢

exhausted for the purpose of federal halwewm® the Arizona Court of Appeals has ruled

on them.”Swoopes v. Sublett96 F.3d 1008, 1010 (9th Cir. 1999). The claims raised

Petitioner in the PCR proceedings weretidid from the claims raised on Petitioner’s

direct appeal. As such, Petitioner’s failureseek review of the PCR ruling means thiat

the claims are both unexhaustetd procedurally defaulteBecause of filing deadlines
Petitioner cannot returmo the state courts to seek reviefsee Ariz. R. Crim. P.
32.9(c)(1)(A) (“No later thaB0 days after the entry of theal court’s final decision on a
[PCR] petition or a motion for heearing, an aggnieed party may petibin the appropriate
appellate court for review of the decisignThe trial Court denied Petitioner's Motior
for Rehearing on November 2016; Petitioner did not seekview within the thirty day

limit set by statute.

=
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Petitioner claims that the R&R failed to aglsk “the fact that the trial court seal€
up the last order the Petitioner needed tagythe Arizona Court of Appeals per Rul
32.9(c) in a minute entry fahe record not the PetitionerDoc. 22, p. 2). Petitioner’s
Reply to the Petition for Writ of Habeas Cormiates that he never received a copy
the minute entry in which the Motion for Redring was denied, and thus Petitioner g

not know that that he couldd an appeal. (Doc. 17, p). Assuming that Petitioner coulc

establish that he was otherwisedgant of his right to appealand that he has thus

established cause for his default, a petitionestralso establish actual prejudice from t
constitutional violations.Magby, 741 F.2d at 244. Of the four grounds raised

Petitioner's habeas petition, only Ground eOfactual innocence and due proce
violation from victim’s perjury)and Ground Four (ineffectivassistance of counsel) wer
raised in front of the PCR ttiaourt, and thus impacted liye Petitioner’s failure to seek
an appeal of the PCR rulingPetitioner cannot show actyaiejudice resulting from the|
alleged constitutional violation®ultiple courts have revieweBetitioner’'s claims of the
victim’s perjury and all have found that thevas sufficient evidenctor the jury to find

the Petitioner guilty. This Coudgrees. The jury was presed with testimony from the
victim, the victim’s family, and the Petitionéfhe jury was competent to evaluate all tf
witnesses and their credibility. ®ner’s claim of ineffectiveassistance of counsel als
fails to establish prejudice. Petitioner alleges that his trial counsel was unconstitutig
ineffective by failing to highlight the victimm multiple phone call®n the night of the
assault. Petitioner has not demonstrated hieatvas prejudiced by his trial counsel
decision and that “but for counsel’'s unpsdm®nal errors, the result of the proceedil
would have been different3trickland v. Washingtord66 U.S. 668, 694 (1984). Tria
counsel may have elected nothighlight the fact that theictim was on the phone with 3

male friend, albeit not the one she initialatsd, right before the time of the assau

* Petitioner offers no argument tha sought relief in the state courts upon learning t
the Motion for Rehearing had bedenied and that the time fite an appeal had expired.
TheBradyviolations alleged in Growls Two and Three were ragtor the first time in
the habeas filing. These claims are uneshed and procedurally defaulted, but th
Petitioner’'s claim of cause fgorocedural default due toot being informed of the

timeline to appeal is inapplickbto claims that were nogised in the PCR proceeding.
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Such “strategic choices must be respected. if they are based on profession
judgment.”Id. at 681. Thus, the Court determines thexen if Petitioner establisheq
cause for his procedural default, he hasasbhblished actual prejudice resulting from t
alleged constitutional errors.

B. Victim’s Testimony

Petitioner's second objection argues thihe record “lacks any testimonid|

evidence from [the victim] to support movirige time of the alleged incident to 10:30

pm from 8:40 pm.” (Doc. 22, 2). The victim testified thaithe assault occurred after
phone call with her boyfriend, Chris, and th#ter the assault, thactim fled the house.
Phone logs introduced at trial showed tthegt victim had a brief call with Chris arount
8:40 p.m. The victim alsqeke with another male frien8,A., from 10:35 p.m. to 10:58
p.m. On appeal, Petitioner haggued that these phone re@#ktablish that the victim
was lying since she did not leave the home after talking with Chris. Petitioner asser

the second phone call idences that the victim did natdve the house after the assaJ

As both the trial court and the magistratdge determined, however, the jury apparent

concluded that the victim lethe home after the phone calithvB.A., as this chronology
lines up with the chronologyhe Defendant offered in his ovirial testimony. Petitioner
raised the claim of the sufficien of the evidence, includingerjury by the victim in the
Arizona Court of Appeal, which considered ¢hissue on the merits. Petitioner also rais
the claims of perjury and actual innocertocethe PCR trial court; Petitioner did ng
appeal the PCR court’s decision to the Ariz&@@waurt of Appeals, so that claim is ng
exhausted and is praderally defaulted. (Doc. 10, Exs. G, N).

Petitioner can avoid the procedural defdalt if he can showhat “a constitutional
violation has ‘probably resultedh the conviction when he wdactually innocent of the
offense.” Cook v. Schrirp 538 F.3d 1000, 1027 ® Cir. 2008) (quotingMurray, 477
U.S. at 496). Petitioner has not establisheddaitual innocence. As the PCR trial cou
noted, the Exhibit containing é¢hphone logs was admitted chgiPetitioner’s trial. (Doc.

10, Ex. N). The jury hdithe evidence of the timing ofdlvictim’s callswhich they could
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have considered in evaluating the witnesses’ credibility. Thus, Petitioner has not gshow

v

that “no reasonable factfindewould have found the defenaaguilty beyond a reasonablé
doubt.”Id. It was for the jury to ecide the credibility of the inesses and the strength of
the evidence.

To the extent that some of Petitioneclaims were decided on the merits by the
Arizona Court of Appeals, this Court cannot overturn it unless the decision was “contrar
to” federal law or it was an “unreasonabletedmination of the facts in light of the
evidence presented” in the state co@® U.S.C. § 2254(d). The Arizona Court of
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Appeals determined thatdre was sufficient evidencerf@a reasonable juror to find

Petitioner guilty. (Doc. 10, Ex. GYhis Court cannot concludbat was an unreasonabl
determination of the facts. The jury heéaestimony from the victim, the Petitioner,
nurse examiner, and a criminali$he jury had before it evahce to evaluate the timeling
of the assault and both thecttm and the Petitioner’s criulity. The Arizona Court of
Appeals’ determination that there was suéidi evidence to relun a conviction was
reasonable.

C. PhotographicEvidence

Petitioner argues that the “state courtdethto address thexistfence] of the
coloscope photo. The stateurts merely stated it was a[n] uncolorable claim withg
stating why.” (Doc. 22, p. 3). Petitioner’s argem is that the State’s use of a computg
generated image of a vagina instead ofatieial photo of the victim was a due proce
and Brady violation. (Doc. 1, p. 7). ABrady violation has three elements: (1) “[t]f
evidence at issue must be faable to the accused, eithieecause it is exculpatory, o
because it is impeaching”; (2)he evidence must have dre suppressed by the Stat
either willfully or inadvertently; ad (3) “prejudice must have ensuetlhited States v.
Price, 566 F.3d 900, 907 (9th Cir. 2009) (quotBickler v. Greenes27 U.S. 263, 281—
82 (1999). The sexual assaulaexnation notes state thaetkictim was examined using
a coloscope and that digital photographgs done. (Doc. 10, Ex. O). The Petition

raised this claim for the fitdime his Motion for Rehearingf the PCR ruling. The trial
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court considered the newly raised argnmand found thatthere was no newly
discovered evidence and that photographgence would likely not have changed th
verdict. (Doc. 10, Ex. P). Petitioner’s failur@ appeal the rulingral exhaust his claims
in state court results in procedural default. Nor does Petitioner establish that these
would have been favorable to the accusedre suppressed by the state, and t
prejudice resulted.

D. DNA Evidence

Petitioner also objects to the state court’s failure to address his second &

Brady violation relating to the DNA evidence. bug trial, the State presented eviden¢

that Petitioner's semen was found on thetim’s bedding. Accading to Petitioner,
cross-examination of the witeg revealed that the DNA wad to 48 hours old, and thus
must have gotten on the sheatsl pillow prior to the assauletitioner claims that this
exculpatory information wasot in discovery prior tdrial. As with the otheBrady
claim, the Petitioner raised thedaim for the first time I8 Motion for Rehearing of the
PCR ruling. The trial court considered thewly raised argument and found that the
was no newly discovered evidence that wdwde changed that verdict. (Doc. 10, E
P). Petitioner’s failure to appetile ruling and exhaust his alas in state court results i
procedural default. Moreover, to succeed d@rady claim, the Petitioner must show thg
prejudice ensued from ehsuppression of the exipatory evidence.Price, 566 F.3d at
907. Petitioner's claim asserts that thlkeged deficiency in the DNA evidence wa|
revealed during crossxamination. Therefore, the jugyas able to consider argument
about the quality of the DNA @ence when deliberating.he Court cannot find that
prejudice resulted, given that the jury was dbleonsider the timeline of when the DN/
was deposited on the bedding.

E. Motions to Expand the Record

Petitioner filed three motionseeking to expand theced. In the first motion,

Petitioner requests to expand tteeord to include five exepts of transcripts from the

e
pho

nat

lege

e

X

1t




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

trial. (Doc. 24, p. 4). The trial transcriptare already part of the record. The Col
dismisses this request as moot.
The Petitioner also wants to include a pélene interview with Chris, the victim’s

boyfriend. The telephonic interview with Céiiook place approximately two weeks aft

urt

=

the assault. In that interview Chris states that the victim did not tell him about anything

involving the police that he and the victim spoke regularly, anch#hand the victim had
engaged in phone sex but that he dodibfiee victim touched herself during suc
conversations. This interview does not furttiee Petitioner’s claims of actual innocenc
and so the Court will not add it tbe record. The interview witBhris is only relevant to
Ground One of Petitioner’'s habeas petitiortuatinnocence and dywocess violations
from the victim's perjury. The Arizonaourt of Appeals considered Petitioner
argument that the victim fabricated the assault and nonetheless determined that thé
sufficient evidence to convict. The telephomterview with Chris cannot be considere
in the Court’'s review of that claimPetitioner's claim of actual innocence wa
procedurally defaulted, and therefore not adeeed on the merits. BhCourt declines to
expand the record. Additionallyyhere the “applicant has fad to develop the factua
basis of a claim in State court proceedihgse applicant must giw that “the claim

relies on a factual predicate that could notehbeen previously discovered through tf
exercise of due diligence.” 28 U.S.C. $2pe)(2)(A)(ii). Petitionedoes not explain why

D

2re \
d

S

e

these police investigative reports were not discovered and raised during earlier phases

the trial and the appeals. The Court detiresmotion as to thinterview record.

The second Motion to Expand the Rec@bc. 27) seeks to add two pieces
evidence to the recordlrhe Petitioner wants to add a krteanscript of the victim’s
mother’s testimony. This is already parttbé record, and so the Court dismisses t
request as moot. The Petitioner also wantgitha CD recording a&fn interview between

the victim’s mother and an ofr. In this interview, the gtim’s mother allegedly says

that she returnedome at 11:00 p.m. thaight of the assdt. Petitioner argues that this

supports his claim of actual innocenceesmably, Petitioner is arguing that if th
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assault took place around 11:00 p.m. east of 8:40 p.m. (which the PCR cou
considered in light of the viien’s phone records), the factaihthe victim’s mother stated
that she saw Petitioner outside when she atrin@ane at 11:00 p.m. denstrates that the

crime could not have taken place at 11@fh. As stated above, however, the jur

apparently accepted a different chronologd at any event, Petiner does not establis

that these facts could not hakeen previously discoverdtrough the exercise of due

diligence. The Court dénes to expand the record and denihe motion as to the CD.
The third Motion to Expand the Record (Doc. 30) esis that the Court includg
trial transcripts reflecting the final jurinstructions. Petitioneargues that the jury

instructions impermissibly lackeal definition of sexual intentd. at p. 2. Petitioner also

1

cites to various parts of trial transcriptsewl witnesses testified that the Petitioner and

the victim had a difficult relationshipd. at p. 3. The jury instations and trial transcripts
were part of the state court record, andhs®record need not expanded. (Doc. 32).
Neither the jury instructions nor the tri@stimony bolster Petitioner’'s claim. Petitione
asserts that the trial transcripts assistchagm in Ground One oéctual innocence. The
testimony does not prove actual innoceriereover, the jury heard the testimony ar
was able to consider the nedwof the relationship betwedtetitioner and the victim ang
their credibility. A tense relationship does mecessarily mean that the victim was lyin
and committed perjury. The Arizona CourtAgpeals and the PCR court determined th
there was sufficient evidence fthre jury to cawvict the Petitioner. Té jury instructions
have never been challenged by the PetitioAay claims about #m are unexhausted
Briefly, the Court notes that jury instimns for both crimes that the Petitioner wa
convicted of include a mens rea of “intemdly or knowingly” and definitions of both
states of mind. (Doc. 30, Ex. A, pgp-7). The Court denies the Motion.
CONCLUSION

Petitioner's objections to the R&R awmgithout merit. Petitioner procedurally

defaulted his claims by failing to appeal fR€R ruling to the Arizon&ourt of Appeals.

Further, the Petitioner has not established that the allBggly violations resulted in

-10 -

1

d

g
at

LS




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

prejudice to him. The Magistrate Judgedahe PCR trial court have not “moved” th
time of the assault; rather, they evaluatieel evidence and whether a reasonable ju
could have found the Petitioner guilt. Ti@ourt dismisses the Motion for Summar
Judgment as moot. Finally, ti@ourt dismisses as moot thequest to expand the recor
to include trial transcripts edady in the record, and the Cbdenies the motions to adq
evidence that could have been previousdigcovered through the exercise of d
diligence.

IT IS THEREFORE ORDERED that the Magistrate Judge’'s Report ar
Recommendation (Doc. 19) ADOPTED and the Petition for Wribf Habeas Corpus of
Kasey Markeith Hayes (Doc. 1) BENIED.

IT IS FURTHER ORDERED that Motion for Summary Judgment of Kaseg
Markeith Hayes (Doc. 18) BISMISSED AS MOOT.

IT IS FURTHER ORDERED that the Motions to Expal the Record of Kasey,
Markeith Hayes (Docs. 24, 27, 30) dbENIED IN PART AND DISMISSED AS
MOOT IN PART .

Dated this 1st day of June, 2018.

Honorable G. Murra Snow
United States District Jue
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