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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Rocky Lane, CV-16-04231-PHX-DGC (DMF)
Petitioner, CR-12-01419-PHX-DGC
V. ORDER

United States of America,

Regondert.

Petitioner Michael Rocky Lane filed a Matido Vacate, Set Aside, or Corred
Sentence under 28 U.S.C. § 2255 based offetizve assistance of counsel. Doc.
Magistrate Judge Charles R. Pyle esued a Report and Recommendation (“R&R
suggesting that the Court deny the motiddoc. 23. Petitioner filed objections to th

R&R, the government sponded, and Petitiondteld a reply. Docs. 24, 25, 31. For the

reasons stated below, the Court will dethe objections and adopt Judge Pyle
recommendation.
l. Background.
On March 23, 2013, Petitioner wasacped on three counts in a secol
superseding indictment (théndictment”), along with mitiple codefendants. Doc. 23
at 2. On July 19, 2013, #eoner was found guilty by a jurgn all three counts: Coun{
One, conspiracy to manufacture or dmite controlled substance analogues MDPV,
PVP, a-PBP, Pentedrone, aRdntylone in violation of 2U.S.C. 88 846 and 841(a)(1)

(b)(1)(c); Count Three, conspcy to manufacture controlled substance analogues MH
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a-PVP, a-PBP, Pentedrone, and Pentylongoiiation of 21 U.S.C88 846 and 841(a)(1),
(b)(2)(c); and Count Five, possession or aidang abetting in the possession with inte
to distribute controlled substance analogad3VP, Pentedrone, and MPPP, in violatig
of 21 U.S.C. § 84H)(1), (b)(1)(c), andl8 U.S.C. § 2.1d.; Case No. 2:12-cr-01419-
PHX-DGC, Doc. 676 at 3-5. Petitioner wastenced to 180 months in prison on ea
count, to be servecbncurrently. Doc. 23t 3.

On December 2, 2016, Petitian¢hrough counsel, filed Motion to Vacate, Set
Aside, or Correct Sentence und28 U.S.C. 8§ 2255, alleginfive grounds for relief.
Doc. 1. Each ground claims ineffective atance based on counsel’s failure to arg
that: (1) Counts One arithree are multiplicitous; (2YlcFadden v. United Sates, 135 S.
Ct. 2298 (2015)¢changed the knowledge requirement for analogues and was not prg
applied to this case; (3) éhpharmacological effects and potency of pyrovalerone
more closely related to the analogues irs tbase and should have been used
sentencing purposes; (4) the standard of pabafentencing should have been clear g
convincing evidenceand (5) the Analogue Act is unconstitutionally vague pursuan
Johnson v. United States, 135 S. Ct. 2551 (2015)d. at 5-9; Doc. 7. Judge Pyle rejects
each of these grounds on the merits. DocatZB8-30. Petitioner objects to Judge Pylg
recommendations and reargues the meritsach claim. Doc. 24 at 1-15.

[I.  Standard of Review.

The Court must undertake a de novo revidwthose portionsf the R&R to which
specific objections are madé&ee Fed. R. Civ. P. 72(bR8 U.S.C. § 636(b)(1)fhomas
v. Arn, 474 U.S. 140, 149 (1985Ynited States v. Reyna-Tapia, 328 F.3d 1114, 1121
(9th Cir. 2003). The portionsf the R&R to which Petitiomedoes not specifically object
will be adopted without further discussiomd. The Court will not review generalizec
objections, nor undertake a gldlaevaluation of the merits of Petitioner’s grounds f
relief. See Warling v. Ryan, No. CV 12-01396-PHX-DGC,®.3 WL 5276367, at *2 (D.
Ariz. Sept. 19, 2013Reyna-Tapia, 328 F.3d at 1121.
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[11.  Discussion.

All of Petitioner’'s § 2255 claims assertthis trial counsel, appellate counsel,
both rendered ineffective as&nce. The Supreme Court set out the relevant tes
Srickland v. Washington, 466 U.S. 668 (1984). “To e$l&sh ineffective assistance o
counsel underSrickland, a prisoner must demonstrateoth: (1) that counsel's
performance was deficienand (2) that the deficient pBrmance prejudiced his
defense.”Milesv. Ryan, 713 F.3d 477, 486 (9th Cir. 28) (emphasis in original) (citing

Srickland, 466 U.S. at 688-93). Courts mu$hdulge a strong presumption that

counsel’s conduct fallwithin the wide range of reasonable professional assistance,”
attorneys are afforded “wide latitude . in making tactical decisions.Grickland, 466
U.S. at 689. The reasonableness of cotsmipelrformance is judgeunder an objective
standard.United Statesv. Davis, 36 F.3d 1424, 143(®th Cir. 1994).

“A defendant is prejudiced by counseldeficient performance if ‘there is &
reasonable probability that, but for counselinprofessional errors, the result of th
proceeding would havbeen different.” Clark v. Arnold, 769 F.3d 711, 725 (9th Cir
2014) (quotingStrickland, 466 U.S. at 694). “A ‘reasohke probability is a probability
sufficient to undermine cdidence in the outcome’ of a proceedinglt. Petitioner
“need not prove ‘counsel’s actis more likely than not altered the outcome,’ but rat}
he must demonstrate that ‘[the likelihood afdifferent result [is] substantial, not jus
conceivable.” Id. (quotingHarrington v. Richter, 562 U.S. 86, 111-12 (2011)).

A. Multiplicitous Claims.

Ground One asserts that Petitioner's teatd appellate counsel were ineffectiV

for failing to argue that CousitOne and Three arise undesiagle conspiracy and are

therefore multiplicitous. Doc. 23 at 7Judge Pyle found that the Counts are n
multiplicitous. Id. at 8. Petitioner argues that a cetranalysis show there was only
one conspiracy. Doc. 24 at 1-5.

The Fifth Amendment’s Double Jeopardya@$e provides that no person shall “|

subject for the same offense to be twice put in jeopardijeobr limb[.]” U.S. Const.
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amend. V. It prohibits “the government fraviding a single conspiracy into separaf
charges and pursuing successive @casons against a defendantUnited Sates v.

Soddard, 111 F.3d 1450, 1454 (9thir. 1997). “[T]o determia whether two conspiracy
counts charge the same offense and sceflae defendant in double jeopardy,” the Nin
Circuit considers five factors: (1) theffégrences in time periods covered by th
conspiracies; (2) the location where the coragpes occurred; (3) the individuals chargg

as coconspirators; (4) the overt actsnaatted; and (5) the wvilated statutes.d. “No

e
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single factor in the . . . analysis contrtie determination of whether there was a single

conspiracy; after consideration of all, theestion is whether there was more than g
agreement.”United States v. Guzman, 852 F.2d 1117, 112Bth Cir. 1988).
1. Time Periods.

Count One charged a conspiracy from eafli§2to July 2012.Doc. 23 at 8-9.
Count Three charged a conspiracy fr@utober 2011 through July 25, 201/, at 9.
Petitioner argues that the time periods favomdifig of a single @anspiracy. Doc. 24
at 2. The time period of a conspiracy, howetis determined not bthe dates alleged in
the indictment, but by the &lence adducedt trial.” Guzman, 852 F.2d at 1120.

Nicholas Zizzo, one of Petfither's coconspirators, testifieat trial that he started
the company Consortium Distribution in eaPl§11 and that Petitioner began to work f
him in mid-2011. Doc. 23 &. Another coconspirator, Col®tratford, testified that he
had a discussion with Petitionén September 2011 about developing a compet
substance similar to that ldoby Consortium Distributio, but under Petitioner's new
company, Dynamic Distributionld. at 9-10. Zizzo testified that he “kicked [Petitione
out” of Consortium in October 2011 dmuse, among other asons, Petitioner was
developing his own competing produdid. The Court agrees withudge Pyle that the
evidence supports a finding of two congpies: one under Consortium from mid-201
through October 2011, andsgcond under Dynamic from @ber 2011 through July|
2012. 1d. at 10.
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2. L ocation.

Petitioner argues that the second fadapports a finding of one conspirac
because both alleged conspiesctook place in the area Bhoenix, Arizona. Doc. 24
at 2. Consortium Distribution was first basad of the back of Zizzo’s brother’'s smok
shop and then moved to other locationsthe Phoenix-metro area. Doc. 23 at 1]
Consortium had facilities at 10729 North 1%kenue and 1540 West Hatcher road
Phoenix. Case No. 2:12-cr-01419-PHX-DGCcDd43 at 4. Dynamic Distribution, by
contrast, was first based out of Petitionggarage in Cave Creek, Arizona, and thg
moved to a warehouse in TempArizona. Doc. 23 at 10The two conspiracies may
have been in the same general areaitliey were in different locationsSee Guzman,
852 F.2d at 1120 (finding separai@nspiracies where both ocoed in California, but in
different areas of the state). This factaggests two sepaeaconspiracies.

3. Participants.

Petitioner argues that the third factor fesra finding of oneconspiracy because
there is an overlap in parti@pts between Counts One and Eardoc. 24 at 2. Count
One charged Zizzo as the owner of Cotisor Distribution and Bejamin Lowenstein,
Petitioner, and Clinton Strunk as coconspirators. Doc. 23 at 11. Count Three ch
Petitioner as the owner of Dynamic Distributienth Andrew Freeman, Vincent Collura
David Titus, and Clinton 8ink as coconspiratordd. at 9. The only overlap betweel
Counts One and Three are Petitioner andt@tirstrunk. Additionally, Petitioner’s roles
in the two conspiracies were differenthe was charged as a sales manager v
Consortium, but as the fouimdy owner of Dynamic.Id. at 11; See Soddard, 111 F.3d
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at 1455 (finding that the third factor indicatee existence of separate conspiracies if the

roles of overlapping members are different).e Third factor indicates two conspiracies
4. Overt Acts.

Petitioner argues that this factor indicatee existence of or@mnspiracy because

both Counts allege the same overt acts usingahee analogue substances. Doc. 24 at 3.

Count One charges Zizzo, tRener, and coconspiratorsuvalved in Casortium with




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

illegally “manufacturing odistributing ‘bath salts’ or ‘degner drugs’ . . that contained
controlled substance analogues . . . intendeldetconsumed or ingeed by persons in
violation of the Analogue Act.” Doc. 23 42. Count One describes the products
containing MDPV, a-PVP, a-PBPBentylone, and pentedronéd. Count Three charges
Petitioner and coconspirators involved in Dyma Distribution with the same overt acts

manufacturing and distributingbath salt” products containg controlled substance

as

analogues for human consumptida. Count Three describes the products as containing

a-PVP, a-PBP, pentedrgrneentylone, and MPPP.d. While the substances used in th
Counts are slightly differenthe Court agreesith the R&R and Petitiner that the overt
acts are substantially similar. This factegighs in favor of finding one conspiracy.

5. Statutes Violated.

The two conspiracy counts allege violatimighe same statute®l U.S.C. 88 846
and 841(a)(1), (b)(1)(c)ld. at 2. In the Ninth Circuitwhen two conspiracies alleged|y
violate the same statute, courts consider ‘tvbiethe goals of thevo conspiracies were
similar.” Montgomery v. Buxton, 150 F.3d 983, 991 (9th Cir. 1998). The R&R four
that the goal in both conspiracies was same — to sell coropnds using analogus
substances to get the useigth” Doc. 23 at 13.

6. Conclusion.

While the two conspiracies involved siam overt acts and goalthey differed in
time, location, and participantsJudge Pyle corrdg found that the evidence points t
two separate conspiracies, ateConsortium Distribution, omed and operated by Zizzo
and the other at Dynamic Distribution, owrestd operated by Petitioner. Thus, even
Petitioner's counsel erred mot arguing that Counts Onedaifhree are multiplicitous,
Petitioner has not shown prejudice.

B. McFadden Knowledge Requirement.

Petitioner argues that his trial and appellate counsel were ineffective fof
arguing that the Supreme Court decisMoFadden v. United Sates, 135 S. Ct. 2298
(2015), “changed the knowledge requiremémt analogues” andshould be applied
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retroactively to this case. Do23 at 14. Petitioner argues tihtFadden requires the
government to prove Petitionknew “both the chemical structure of the analogue 3
the chemical structure of the controlled subs&”’ and the jury instructions given in hi
case did not meet that standardl. at 14. Judge Pyle foundaththe jury instructions
were consistent with the kndsdge requirement set forth McFadden and therefore
Petitioner did not receive ineffective asarste of counsel. Doc. 23 at 14-21.

Under McFadden, “the Government must prowhat a defendant knew that th

substance with which he was dealing wasoatrolled substance,’ even in prosecutio

involving an analogue.” 135 S. Ct. at 2305Chis knowledge requirement can be

established in two ways: (1) ieence that the dendant knew thathe substance with
which he was dealing is amwolled substance, or (2) evidence that the defendant k
the specific analogue he was deglwith, even if he did not kmo of its legal status as ar
analogue.ld. To establish the second methockaobwledge, the government must proy
the defendant knew that the substance hadeaal structure substantially similar t
the structure of a controlled substance; ardldatimulant, depressant, or hallucinoger
effect on the central nervous system thasubstantially similar to or greater than th
effect of a controlled substance, or was espnted or intended to have that effeldt.
This proof can be made throughedit or circumstantial evidencéd. at 2304 n.1.

In Petitioner’s case, the jumpstructions on Count®ne and Three required thg
jury to find that he “knew that one or more of the substan@dsatare the object of theg
conspiracy were controlled substance analogues.” Case Nbci201419-PHX-DGC,
Doc. 461 at 22, Jury Instrtien #19. To make this skwing, the government had tc

prove that Petitioner:

1. Knew that one or moref the alleged analogues
had a chemical structure subgtally similar to substances
which are listed in Schedules | or Il of the Controlled
Substance Act; and
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2. Either (a) that he knew one or more of the
alleged analogues had atinalant, depressant, or
hallucinogenic effect on the ceak nervous system that is
substantially similar to orgreater than the stimulant,
depressant, or hallucinogeniéfext of one or more of the
controlled substance identified Fart | above; or (b) that he
represented or intended that one or more of the alleged
analogues had a stimulant, pdessant, or hallucinogenic
effect on the central nervous system that is substantially
similar to or greater than the stimulant, depressant, or
hallucinogenic effect of oneor more of the controlled
substances identifidd Part 1 above.

Id.

These instructions comport witkicFadden. The instructions also allowed th
jury to consider both direct and aimmstantial evidence, consistent witlttFadden. Id.

To the extent that Petitioner argues hid t@unsel rendered @ffective assistance
by failing to present evidencef Petitioner's ignorance ofhe law, his reading of
McFadden is incorrect. See McFadden, 135 S. Ct. at 2304 (“[l]gnorance of the law
typically no defense to criminal prosecution.United Sates v. Beltran-Flores, 707 F.
App’x 495, 496 (9th Cir. 2017) (finding thad¥icFadden “does not imply that the
government must prove that a defendant krleat their conductwas illegal” because
ignorance of the law continggo be no excuse). Petitier cannot show that he wa
prejudiced by his counsel nharguing on appeal that @hjury instructions were
inconsistent wittMcFadden. They were not.

C. Pyrovaler one Effects and Potency.

At sentencing, the Court usetethcathinone, a Schedule | controlled substancs
determine Petitioner's base offense lewglder the guidance in the United Stats
Sentencing Guidelines (U.S.S.@D1.1, application note 6Doc. 23 at 21-23. Petitione
argues that his counsel wasfieetive for failing to presergvidence that pyrovalerone, i

Schedule V controlled substance, is the nobesely related substance for determinin

his base offense levelld. at 21. Citing an abundance f&deral cases, including the
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Ninth Circuit’'s decision affirming Petitioner'sentence, Judge Pyle concluded the Co
properly applied the guidandeom U.S.S.G. 2D1.1, and dh Petitioner did not receive
ineffective assistance aunsel on this groundld. at 23-24. The Court agrees wit
Judge Pyle’s recommendation. Petition@itation to “Amendment 679" to applicatior
note 6 does not change this analysis, does it show that Pé&bner's counsel was
ineffective. Doc. 24 at 10.

D. Standard of Proof.

Petitioner argues that neither his triabr appellate counsel argued that tf
standard of proof applicable to his sewmiag should have been clear and convinci
evidence. Doc. 23 &5. Petitioner argues thakited Sates v. Hopper, 177 F.3d 824
(9th Cir. 1999), andUnited Satesv. Valensia, 222 F.3d 1173 ¢ Cir. 2000),vacated on
other grounds, 532 U.S. 901 (2001), mdate a higher standaaf proof in his case.
Judge Pyle correctly tod that neither casgpplies to Petitioner’'s sentencing. Doc. 2
at 28-29. BothHopper and Valensia involved sentence @ancements based o
uncharged conductSee Valensia, 222 F.3d at 1182 (“[T]h®ue Process Clause requirg
the application of a clear and convincingdence standard when an enhancement ba
upon uncharged conduct has an extreme$prdportionate effect on the length of
defendant’s sentence.”). @&hssue identified by Petitiona&lid not involve uncharged
conduct.

E. The Analogue Act.

Petitioner’s final objection is that the Alogue Act is uncastitutionally vague
pursuant taJohnson v. United Sates, 135 S. Ct. 2551 (20153nd his appellate counse

was ineffective for failing to appeal on thisisis. Petitioner does not make a specifi

objection, but rather directs ti@ourt to his opening and repbyiefs. Doc. 24 at 14. The

Court will not reevaluate the merits of tigsound for relief in tk absence of a specifi¢

objection to the R&R’s analysisSee Warling v. Ryan, No. CV 12-01396-PHX-DGC,
2013 WL 5276367, at *2 (DAriz. Sept. 19, 2013Reyna-Tapia, 328 F.3d at 1121.
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IT ISORDERED:

1.
2.
3.
4.

MagistrateJudgeCharlesR. Pyle’'s R&R (Doc. 23) iaccepted.
The motion to vacate sentence (Doc. Desed.
A certificate of appealability denied.

The Clerk is directed ter minate this action.

Dated this 2nd day of April, 2018.

Nalb Conttt

David G. Campbell
United States District Judge
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