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5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Ronald David Jones, No. CV-16-04374-PHX-DGC
10 Plaintiff, ORDER
11) .
12| Grand Canyon University, et al.,
13 Defendants.
14
15 Plaintiff Ronald David Jones filed ithaction against Defendant Grand Canyon
16| University (“GCU”). Doc. 1. Plaintiff asserts violationef his constitutional, religious,
171/l and civil rights. Docs. 8, 10. Plaintiff fmamed the following individuals as additional
18|| Defendants: Paul Newman, Don Done, Andi@utherland, Kenneth Hood, Rose Shay,
19| Shakeisha Chambers, Casey FetkenhiaryT®ovinet, and Té Rivera. Doc. 10.GCU
20| has filed a motion to dismissdphtiffs claims pursuant to Rule 12(b)(6) of the Federal
21|l Rules of Civil Procedure. Doc. 19.Defendants Chambers and Done - the only
22| individual Defendants who hawappeared in this case — joBCU’s motion to dismiss.
23|l Doc. 56. The motion is fully briefed (DocS9, 64), and no party has requested oral
24| argument. For the reasons set forth below Gburt will grant Defendants’ motion.
251 . Background.
26 The following facts are taken from Plaintiff's second amended complaint and are
27| taken as true for the purposes of this wmti Defendant GCU is a private Christign
28| university located in Phoenix, ArizonaSeeDoc. 10 at 2; Docl9 at 3-6. All other
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Defendants reside in Arizona. ©0l0 at 2-3. Plaintiff i@ Florida resident and formef
student of GCU. See id. 1 2-11. Between FebruarI® and April 2014, Plaintiff
enrolled in several online courses at GClékseg his master’s degree in Christign
Studies.Id.

In February 2010, Plainti8poke with Defendant Newmard., { 2. At that time,
Newman told Plaintiff that GCU “would finBlaintiff a job” and “promised Plaintiff [he
would be] paid $1,000 each semestdére maintained a B averageltl. Plaintiff alleges
that Newman was tasked with completing Rtiéfis orientation wth GCU, but Newman
failed to show Plaintiff how tenter responses to student gastonline classes or how tg
check grades.ld. “Plaintiff completed two eightveek courses and received two C|s
because of Defendant Newmaistions or inactions during &htiff's orientation . . . .

[Newman’s actions] caused Plaifitto lose $1000 a semester.Id. “When Plaintiff

9%
o

finally pull [sic] grades up to a 3.0, Bdant Don Done went back and chang
Plaintiff's A grade to a B causing Ptaiff's average to fall below 3.0.1d., 1/3.

In July 2010, Defendant Ainew Sutherland gave Plaiffita failing grade without
grading Plaintiff's conpleted assignmentsld., 1 4. Plaintiff aserts that Sutherlang
“refused to read [the] completed assignmertipgause of Plaintiff[sperspective of the
Bible being a Black Book.1d.

In April 2011, Defendant Kenneth HoodwgaPlaintiff a C+ grade in an unnamed
course. Id. 1 5. Plaintiff asserts that this geadias improper because he “was grade|d]
based on race Black [sic] whi¥hite student[s] [were] givehetter grades for work that
was not as good aBlaintiff['s] work.” 1d. Furthermore, “Hod was racist toward
Plaintiff,” “often times expressed his diat opinion when referring to Plaintiff[’s]
work[,]” and “was encouraged g CU] to give Plaintiff [a] bad grade so that Plaintiff

would not receive the $10@@omised to Plaintiff fokeeping a 3.0 averageld.

—+

In August 2011, Defendant Rose Shawoftpbed Plaintiff out [of] a class and ouU
of the university” while “Plaitiff had an A average in [] Ryan Hanning’s class[Id.,

1 6. Plaintiff “had to take the class owgyain losing the mongyaid for the class.’ld.
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In March 2014, Defendant 8keisha Chambers “gave Rlaff a bad grade in [an]
internship to force Platiff to work on a second master’'s degredd’, {1 7. Plaintiff had
completed all course work ifahe internship and submittedl requested information to
GCU. Id. When “[GCU] said they did not receive Plaintiff[’'s] information from
Plaintiff['s] place of internship[,]” Plaintiff “pesonally went back to place of internship”
to check. Id. Plaintiff asserts that he checkedtlwhis place of internship “severa|
times,” and “every time was told thall information was submitted.Id.

In April 2014, Defendant Casey FetkenHieied to encourag®laintiff into going
to place of internship and ‘makeetin email’ Plaintiff's grades.”ld., 8. Plaintiff states
that “[i]t sounded as ifFetkenhier] wanted Plaiiff to break the law.”Id. Additionally,
“Fetkenhier tried to bullly] Plaintiff intoworking on a secondnaster's degree” by
“callling] Plaintiff on [his] cell phone . . . after being toldot to call [that number].”
Id. Ultimately, GCU “enrolled Plaintiff ira second degree prograand now says that
Plaintiff owes them moneyand “cannot get [his firstMaster's Degree until [he]
complete[s] a second Master’s Degree prograiu.”

At some point during Plaintiff’'s timat GCU, Defendant$erry Bovient and Ted
Rivera each, in apparently distinct and urtetlainstances, “gave @&htiff a grade of C
while giving White students and females Anfor work that was not as good a
Plaintiff['s].” Id., 1 9-10. Furthermore, Plaintiff atas that he filed a complaint against

[72)

GCU, its instructors and counselors, but ihéividual that tookthe complaint, Kenya
King, never turned it inld., T 11.

Following each factual allegation debed above, Plaintiff asserts that the
relevant party engpged in the described cduact because of Plaintiffseace, sex, age, and
religious beliefs.See, e.gid., 1 12.

Il. Legal Standard.

A successful motion to dismiss under Rd2(b)(6) must showeither that the
complaint lacks a cognizable legal theory or fails togalléacts sufficient to support it
theory. Balistreri v. Pacifica Police Dept901 F.2d 696, 6999th Cir. 1990). A

-3-
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complaint that sets forth a goizable legal thay will survive a motion to dismiss as
long as it contains “sufficient factual mattegcepted as true, to ‘state a claim to rel
that is plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgell Atl.

Corp. v. Twombly550 U.S. 544, 570 (2007)). A dafaihas facial plausibility when “the)

ef

plaintiff pleads factual content that allowstbourt to draw the reasonable inference that

the defendant is liable for the misconduct allegdd.; 556 U.S. at 678 (citingwombly

550 U.S. at 556). “The plausibility standasdnot akin to a ‘mbability requirement,’
but it asks for more than sheer possibility that a defendahas acted unlawfully.”ld.

(citing Twombly 550 U.S. at 556).

[ll.  Analysis.

Plaintiff asserts five claims: (1) “1st Amendment Religious and Politi
Freedom[,]” (2) “14th Amendmer€ivil Rights in the Stateq[, (3) “Violation of Civil
Rights Title VII by discriminating against Phiff[,]” (4) “Violati on of Due Process|,]”
and (5) “Discrimination” in violation of “Chater 760, Florida States, and Title VII of
the Federal Civil Rights Act of 1964, atite Age Discriminationn Employment Act,
and the Americans witDisabilities Act[.]” Id. at 12-13. Plainti requests relief in the
form of receiving a Master’s Degree and $150,000,000.

A. Claims 1, 2, and 4Violation of Plaintiff's Constitutional Rights.

Plaintiff's first, second, and fourth ctas allege that GCU violated Plaintiff’s
constitutional rights to religious freedom, egpabdtection, and due pcess, in violation
of the First and Fourteenth AAndment. Doc. 1 at 11-12; Bo58 at 1, 3-5. Thesq
claims fail as a matter of law.

“[t is fundamental that the Kt Amendment prohibits governmenta
infringement on the right of free speech.marly, the Fourteenth Amendment, whic
prohibits the states from denying fedecahstitutional rights andhich guarantees due
process, applies to acts of the states tm@icts of private persons or entitiesendell-
Baker v. Kohn457 U.S. 830, 837-38 (1982). #d § 1983, which was enacted pursua

to the authority of Congress émforce the Fourteenth Ameément, prohibits interference
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with federal rights undesolor of state law.”Id. “[U]nder color’ of law has consistently
been treated as the samenthas the ‘state action’ geired under the Fourteentl

Amendment.” Id. “The core issue presented in tlugse is . . . whether the school

action . . . can fairly be seen as state actibrihe action of the respondent school is njot

state action, our inquiry ends.Ild. Private conduct may beonsidered state action i
there is “such a close nexus between 8iate and the challenged action” that tl
individual’s conduct “may be fairly ¢éated as that of the State itselBrentwood Acad.
v. Tennessee Secondary Sch. Athletic AS3'hU.S. 288, 295-96 (2001).

Plaintiff fails to allege any conngon between Defendasit conduct and the
government. Plaintiff asks the Court t@dehis allegations “[a]Jssuming that the nam{
Defendants are considered persortsigaunder color of state law[.]'See, e.g.Doc. 58
at 1. But the Court cannot make that aggtion; Plaintiff must plead facts supportin
his claims. Because Plaintiff does not digptitat GCU is a private university and dog
not allege any facts showing a close nesesveen Defendantsilaged conduct and the
State, Plaintiff's constitutionalaims must be dismissed.

B. Claims 3 and 5: Disrimination in Violation of Federal and State Law.

Plaintiff's third and fifth claims allge that Defendants stiriminated against
Plaintiff in violation of Title VII of the Civil Rights Act oil964 (“Title VII") (42 U.S.C.
8§ 2000eet seq), the Age Discrimination in Empyment Act (“ADEA’) (29 U.S.C.
8 623), the Americans with DisabiliseAct (“ADA”) (42 U.S.C. § 12101et seq), and
the Florida Civil Rights Act of 199¢FCRA”) (Fla. Stat. Ann. 8§ 760.0é&t seq).

1. Title VIl and the ADEA.

Defendants assert that Plaintiff failsstate a claim under Title VIl and the ADE/
because both statutes applyyotd discrimination in the empyment context. Doc. 19 af
7-8. The Court agrees.

Title VII applies to workplace discrimitian on the basis of race, color, religior
sex, or national origin.See42 U.S.C. 8§ 2000e-2 (“It shall be an unlawful employme

practice for an employer to” discriminate bas® an “individual’'srace, color, religion,
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sex, or national origin”)see also Ricci v. DeStefgns57 U.S. 557580 (2009) (Title
VII's purpose is to provide workplace free of discrimitian). Likewise, the ADEA
applies to workplace discriminati based on an individual's ag&ee29 U.S.C. 8§ 623
(“It shall be unlawful for an employer” tiscriminate against[any individual because
of such individual's age[.]")see also Gomez-Perez v. Pqattes3 U.S. 474, 492 (2008).

Plaintiff does not allege that he wamployed by GCU or that he was deni€
employment on the basis of discriminatiohccordingly, Plaintiff's Title VIl and ADEA
claims must be dismissed.

2. ADA.

“It is the purpose of [the ADA] t@rovide a clear and comprehensive natior
mandate for the elimination of discriminatiagainst individuals witldisabilities[.]” 42
U.S.C. § 12101(b). Plaintifinakes only a passing reference to the ADA in his sec
amended complaint. Doc. 10Z8. But to the extent Plaifftidoes assert an ADA claim,
it fails because Plaintiff does not allegeatthhe is disabled or that Defendan
discriminated against him on the basis of a disabif@ge generallyid.

3. FCRA.

A plaintiff may not assert a claim undiae FCRA unless heubmits a complaint
to the Florida Commission on Human Relati¢ftee Commission”) within 365 days of
the alleged violation, and either: (1) then@uission issues a detemation of reasonable

cause, or (2) the Commission issues no detextnoim within 180 daysf the filing of the

complaint. SeeFla. Stat. Ann. §60.11(1), (4)-(5), (8).Defendants argue that Plaintiff's

FCRA claim must be dismissé@cause Plaintiff has “not plédhe basis for his state lav
claim, nor explain[ed] why the Court showdaercise jurisdiction over it,” and he faile(
to file a complaint wth the Commission within 365 daydoc. 19 at 8. Plaintiff does
not address these arguments in his response.

The Court need not consider whethershould exercisqurisdiction over the
FCRA claim because it is undested that Plaintiff did nofile a complaint with the

Commission. Plaintiff's FCRA claim will be dismissed.
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4. Statuteof Limitations.

Defendants argue that Plaintiff's Titll and FCRA claims are time-barred,|

Doc. 19 at 9-10. Title VII clanants must file an EEOC comamt within 300 days of the
alleged discrimination (42 8.C. § 2000e-5(e)), and FCRA claimants must file
complaint with te Commission within 365 days (FlaaStAnn. § 760.11(1)). Plaintiff's
latest alleged instance of disnination occurred in April 2014 Doc. 10, 1 8. Plaintiff
filed this action approximately 22 months late8eeDoc. 1. Accordingly, Plaintiff's
Title VIl and FCRA claims also fbecause they are untimely.

C. Leave to Amend.

“Leave to amend should lganted if it appears at all possible that the plaintiff

can correct the defect.Lopez v. Smith203 F.3d 1122, 1130 (9tir. 2000). But “[a]

district court may dismiss a complaint wotlt leave to amend if amendment would e

futile.” Airs Aromatics, LLC v. Opinion Victia's Secret Stores Brand Mgmt., In¢44
F.3d 595, 600 (9th Ci2014) (citation and quotation marks omitted).
Plaintiff has had three opportunities tegdl his claims. His initial complaint wa

dismissed for failure to plead sufficient fadb show that the &tida court where it was

filed was the proper venue. Doc. 7. Rtdf's first amended complaint was dismissed

for failure to allege sufficienfacts to state a claim. Doc.9. The Court provid
guidance on the level of factual detail reqdiin his second amended complaildt. In
Plaintiffs second amended complaint, thenstitutional claims under the First an

Fourteenth Amendments fail to allegatst action and the discrimination claims und

Title VII, the ADEA, and the FRA fail for a variety of reasons. The Court has no

reason to think that the defects in these clasmdd be cured by a fourth opportunity t
amend. Nor has Plaintiff provided any reasohigfirst three complats to think that he

is disabled or that Defendis failed to provide him acse based on a disability. Th

Court concludes that Plaintiff has had amgdeartunity to plead his claims, and that any

further attempts at amdment would be futile.
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IT IS ORDERED that the motion to dismiss (Doc. 19)gsnted without leave
to amend. The Clerk is direct&aterminate this action.
Dated this 7th day of April, 2017.

Nalb Gttt

Dawvid G. Campbell
United States District Judge




