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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Roberto Ramirez, No. CV-16-04407-PHX-DJH
Plaintiff, ORDER
V.

Pep Boys, et al.,

Defendants.

This matter is before the Court on fBredant’'s Motion fo Summary Judgment

(Doc. 24). Plaintiff filed a Response (D&8) and Defendant filed a Reply (Doc. 29).

For reasons stated belowgtNotion will be granted.

Plaintiff filed his pro se Complaint on December 12016. (Doc. 1). The
Complaint is in narratie form and is two pages long.he Complaint alleges, somewhg
indirectly, numerous causes of action includingations of Title M| of the Civil Rights
Act of 1964 for employment discrimination d¢ime basis of race, color, religion, gende

and national origin. The Complaint furthdleges age discriminatioim violation of the

Age Discrimination in Employment Act of967 and discrimination in violation of the

American’s with Disabilities Act of 1990. (Doc. 1).
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l. Background

The case arises from the October 13, 2@iginissal of Plaintiff from employment

with Defendant. The extent of the facts alledyeby Plaintiff are contained in one

paragraph in his narrative Complaint. Plaintiff states in his Complaint that he was
that he would be promoted onaeposition opened up. (Doc. 1 at 1). He claims that
assistant manager Cryssi Campos (“Campwpslied at him and reported him to manag

Donald Akins. Plaintiff chims the reports made to Akins were false and made

retaliation for multiple complais that Plaintiff called in to management. (Doc. 1).

Plaintiff further claims he was “forced twork with no lunches, forced to do heavid
work, bathroom restrictions, changing my sihihle and not notifyingne, trying to make
false customer complaints, bgiforced to go home and hum@asources trying to covel
it up, injuring being over wiixed, injury from noving away from push cart falling with
battery, diagnosed with depression and agxietm work environment.” (Doc. 1 at 2)
These statements are the extent of thutd allegations alleged by Plaintiff.

In its Motion for Summary Judgment, Defendargues that Plaintiff was hired ir
January 2015 as a customer service addis@oc. 24 at 2). Dfendant contends thaf
Plaintiff received the Pep Boys AssoeidEmployment Guide (“Handbook”) upon hi
hiring. Plaintiff signed the Handbook, adwmledging that he hadead it and that he
agreed to abide by ifolicies. (SOF 1 5). The Handbook addsses circumstances thg
may lead to the termination of an associafghis includes, “[a)}y violation of [Pep
Boys’] policy, including misconduct, harassmeanid any act that is deemed not to be
the best interest of the [Pep Boys].” (S®H). Plaintiff was &o providedwith an
Attendance & Punctuality Polc(the “Attendance Policy”). (SOF 7). This policy

states that failure to “noyif your supervisor in advancsd your scheduled work shift

! Defendant claims that Plaifi incorrectly identified it as'Pep Boys, Autoplus, Icahn
Enterprises, L.P.,” while its appropriate naiméThe Pep Boys Manny, Moe & Jack of
California,” which is the operating entiof the store Plaintiff was employed.

? Plaintiff's Response does not disagree witly of the facts asged by Defendant.

% Statement of Facts in Support of Defentahtotion for Summary Jigment (Doc. 25).
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when you're late or not comg to work,” may reult in “disciplinary action, including
termination.” (d.)

Defendant alleges that on Septemld&; 2015, Plaintiffbegan arguing with
management in front of customers and veasied an Initial Performance Counseling ¢
September 15, 2015. (SOF § 12). Rldiracknowledged in his deposition that thi
confrontation occurred.ld.) Defendant also alleges thatween February 16, 2016 an
July 14, 2016, Plaintiff was tdy 23 times in violation othe Attendance Riay. (SOF
28). Moreover, between March 12, 2016 anlgt 34, 2016, Plaintiff had nine unexcuse
absences in violation of the attendance policid.) ( As a result of these attendang
issues, Plaintiff was issueml Repeated Notice of Perfoance Counseling on July 15
2016. (SOF ¢ 27). Subsequent to receitimg second Notice, Plaintiff showed up {
work more than thirty minutelste on July 19, 20, 22, ardl, 2016. (SOF § 30). As @
result of these continued late arrivals, heswssued a Final Noticen July 26, 2016.
(1d.)

On July 27, 2016, Plaiiff was seen by a physam and was referred for &
neurological examination. (SOF § 33On August 11, 2016, Plaintiff underwent
neurological examination and was advisedrndergo CT imagingral to attend physical
therapy. (SOF { 34). Plaintiff did not fol through with this atment plan. (SOF 1
35). On August 162016, Plaintiff filed a Charge dbiscrimination with the EEOC
alleging that Defendant was discriminatingaenxgt him based on his sex, disability, ar
national origin. (SOF  36).The EEOC issueds notice of dismissal of Plaintiff's
Charge of Discrimination on Seghber 8, 2016. (SOF { 3Y).

Plaintiff did not attend scheduled woskifts on October 92, and 13, 2016, ang

did not provide a doctor's note or other @ador missing those shifts. (SOF § 37).

Based on the cumulative nature of his atéare issues in violatmof the Handbook and
Attendance Policies, Plaintiff wasteinated on October 13, 20146d.j

* These facts were not alleged by Pldinih his Complaint,but were provided by
Defendant in its briefingn the present Motion.
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. Summary Judgment Legal Standards

The Court must grant summary judgmeéihtthe movant shows that there is n
genuine dispute as to any maéfact and the movant entitled to judgment as a mattg
of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catretf77 U.S. 317, 322-323
(1986); Jesinger v. Nevadged. Credit Union24 F.3d 11271130 (9th Gi. 1994). The
materiality requirement meafip]nly disputes over facts #t might affect the outcome
of the suit under the governing law will properly preclude the entry of sumn
judgment.” Anderson v. Liberty Lobby, Ina177 U.S. 242, 2481086). Substantive law|
determines which facts are materidgdl. The dispute must also be genuine, meaning
“evidence is such that a reasblejury could return a verd for the nonmoving party.”
Id. at 242. The Court determines whether ¢hisra genuine issue for trial but does n
weigh the evidence or determine ttiuth of matters assertedesinger 24 F.3d at 1131.

The moving party bears thatial burden of idetifying the portions of the record,
including pleadings, depositions, answers to interrogatories, adnsssand affidavits
that it believes demonstrate the abseat@ genuine issue of material facCelotex
Corp, 477 U.S. at 323. If the moving partyeets its initial burden, the opposing par
must establish the existence of a genulispute as to any material fa@ee Matsushita
Elec. Indus. Co. v. Zenith Radio Cqrp75 U.S. 574, 585-584.986). There is no issue
for trial unless there is sufficient eedce favoring the non-moving partinderson477
U.S. at 249. “If the evide® is merely colorable or isot significantly probative,
summary judgment may be grantedd. at 249-250. However, the evidence of the ng
movant is “to be believed, and all justifialaderences are to be drawn in his favold.
at 255. A plaintiff cannot elate a genuine issue for trizsed solely upon his subjectiv
beliefs. Bradley v. Harcourt, Brace & Cp104 F.3d 267, 27(®th Cir. 1996).
1. Analysis

Defendant moves for summajyydgment on all of Plaiiff's claims, arguing that

there are no material facts in dispute and that it is entitled to judgment as a matter (

As an initial matter, the Court notes thatintiff filed a handwritten Response to the
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Motion. (Doc. 28). In totalthe Response states as folloSvidence of all situations
will ask the court to no [sic] dismiss my case.ld. Attached to the Response are
number of text messages that appear tbdiween Plaintiff and ber employees of the
Defendant related to other erapées allegedly being late farork, but it is not clear to
the Court as to who these messagee between. (Doc. 28).

Moreover, Plaintiff did not Issout claims separately ims Complaint. (Doc. 1).

Therefore, it is not exactly clear which claimsigdringing in thiditigation. Plaintiff’s

Complaint fails to clearly identify causes aftion showing he is entitled to relief. The

Court, however, must holdro sepleadings to less stringent standards than pleadi
drafted by lawyersHaines v. Kerner404 U.S. 519, 520 (1972ut of an abundancd o
caution, the Court will analyze all of the causésaction that Plaintiff references in hi
Complaint. Plaintiff did not file a controwigrg statement of facts or separate statem
of facts with his Response to Defendamfistion for Summary Judgment. Accordingly
the Court will construe the limited numbef factual allegations contained in th
Complaint as an affidatvin opposition to the samary judgment motion.See Jones V.
Blanas 393 F.3d 918, 923 (9th Cir. 2004) (allegations ipra se plaintiff's verified

pleadings must be consiéer as evidencan opposition to smmary judgment);
Schroeder v. McDonaJdb5 F.3d 454, 460 (9th Cir. 29) (verified complaint may be
used as an affidavit opposing summary judghiit is based on personal knowledge ar

sets forth specific facts adssible in evidence).

A. TitleVII Discrimination Claims

Plaintiff's Complaint references a nummbef causes of action, including for

national origin, race, religiomnd age based discrimination(Doc. 1). As an initial
matter, Plaintiff testified during his deposititrat Defendant did natiscriminate against
him on the bases of race, color, national ormimeligion. (SOF  40-42). Additionally
with regard to his age discrimination claiflaintiff stated during his deposition,
really don't know why that’s #re.” (SOF, Ex. 1 page 47Rlaintiff subsequently statec

that he does not have a claim foreagliscrimination agast Defendant when
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acknowledging that he is only 37 years oltt. &t 48).

The Court finds that there are no matefaats in dispute and that as a matter of
law, Defendant is entitled to summary judgmentPlaintiff's claims of national origin,
race, religion and age-bad discrimination.

B. ADA Discrimination Claim

Plaintiff's Complaint also mentionthe Americans with Disabilities Act (the
“ADA”), and appears to allege that tHeefendant violated the ADA in failing to
accommodate his alleged disalil (Doc. 1). The ADA povides that “[n]Jo covered

174

entity shall discriminate against a qualifiedlividual with a disability because of the

disability....” 42 U.S.C. § 12112(a). Disgrination includes not only the unequa
treatment of a disabled employee bailso a failure to make “reasonable
accommodations” for that engyee. 42 U.S.C. 88 122(b)(4), (b)(5)(A). Once an
employer becomes aware of an employeesdn®r accommodation, it must engage |n
an ‘“interactive process” with the empt®y to identify and implement reasonable
accommodations. Humphrey v. Mem’l Hosps. Ass'@39 F.3d 1128, 1137 (9th Cir

2001). The interactive process requiresnownication and good-faith exploration g

—h

14

possible accommodations betweamployers and individual guioyees, and neither side
can delay or obstruct the proced®arnett v. U.S. Air228 F.3d 1105, 1114-15 (9th Cir.
2000).

As an initial matter, Plaintiff does not allegry facts in his Complaint that he had

a medical condition that wadilqualify under the ADA. Moreover, Plaintiff does not

allege in his Complaint that Defendant was aware of the alleged medical conditioh ar

failed to accommodate that condition. (Dog. Plaintiff has offered no evidence that
Defendant failed to engage the interactive process igood faith that supports his
failure to accommodate clainEven had Plaintiff met hisurden, the evigihce provided
by Defendant shows that Plaintiff attendediritial appointment with a provider, failed
to attend his specialist appoirgnt, and continued workingnd performed all of the tasks

that he was ordinarily taskedth performing. (Doc. 24). Plaintiff has not disputed any
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of these facts.

The Court finds that there are no materiatsan dispute as tthis claim and that
as a matter of law, Defendant is enttleo summary judgménon Plaintiffs ADA
discrimination claim.

C. Retaliation Claims

Independent of whethealiscrimination has occurredjtle VIl forbids employers

from retaliating against an employee who sekbring discrimination claims against the

employer. 42 U.S.C. § 2000e-3(a); 29 &S8 215(a)(3). A prima facie case d

retaliation under Title VII requires the phaiff show: (1) she egaged in a protected

activity, (2) she suffered an adverse employnustision, and (3) there was a causal lipk

between the protected activity and the adverse employment decigiiarimo, 281

f

F.3d at 1064. To bring a retaliation claimder 29 U.S.C. § 215(a)(3), an employee must

have given the employer “fair notice that amployee is making a complaint that cou

subject the employer to a later claim or retaliation.Kasten v. Saints-Gobain

d

Performance Plastics Corp563 U.S. 1, 13 (2011). An employee’s “amorphous

expressions of discontent” are usuallyt sofficient to constitute fair noticékambert v.
Ackerley 180 F.3d 997, 1007 (9th Cir. 1999)Moreover, “not every employmen!
decision amounts to an adverse employment actiorStrother v. S. California
Permanente Med. Grp79 F.3d 859, 869 (9th Cir. 1996).

Plaintiff's retaliation claim appears tetem from his receiving Performance

Counseling Notices from his gioyer and not to his ultimate termination. (Doc. 1).

Plaintiff states in his Complaint that Campasote me up with manager donald akins i
falsely write ups made up for retaliatiof@r calling...district managers and huma‘
resources...of many complaintsdlled in.” (Doc. 1).

Defendant asserts that the first Notice give Plaintiff was a rgult of his arguing
with management in front of a customer andiwmiation of the Handook. (Doc. 24). In
his deposition, Plaintiff does not dispute theg was arguing in ént of a customer.

Rather, he asserts that he should not Haen given a Notice for that behavior, ar

n
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instead that it was in some way retaliatorflaintiff alleges nofacts to show that

Defendant’s actions were retaliatorpee Strother79 F.3d at 869. Rintiff admits that

he has no facts, other than his subjectbadief, to support his retaliation claim|

Moreover, Plaintiff has not disputed Defendaméasons for giving Plaintiff the Notices|.

(Doc. 28).

The Court finds that there are no matefaalts in dispute and that as a matter
law, Defendant is entitled to summary judagnt on Plaintiff' sretaliation claim.

D. Gender-based Discrimination

Under Title VII, a plaintiff may establisa prima facie discrimination claim by
showing direct evidence of disminatory intent or by estdibhing that “(1) she belongs
to a protected class; (2) she was qualifiedth@ position; (3) she was subjected to i
adverse employment action; and (4) similasiwated men were treated more favorab
or her position was filled by a manVilliarimo v. Alohalsland Air, Inc, 281 F.3d 1054,
1062 (9th Cir. 2002)see alsdvicDonnell Douglas Corp. v. Gregdll U.S. 792, 802-04
(1973). To directly prove discriminatory iarus, the evidence, ithelieved, should not
require inference or presumptiolasquez v. City of Los Angel849 F.3d 634, 640 (9th
Cir. 2003). “Individuals are similarly situatedhen they have similar jobs and displg
similar conduct.”1d. at 641. The jobs in question nesat be identical, but they must b
similar “in all material respects.Moran v. Selig447 F.3d 748, 755 (9th Cir. 2006).

The basis for Plaintiff's gender discrination claim is his belief that Karissg
Arroyo, a female, was promoted to the position of Assistant Service Manager ovel

(SOF 1 24). He has provided facts or other evidence tsupport this claim in his

Complaint and as stated abadve did not file a substangvresponse to the Motion for

Summary Judgment. (Doc. 28Moreover, in hisdeposition, Plaintf admitted that he

had no evidence to support his gender rdigoation claim other than his subjectiv

belief that Ms. Arroyo was pmoted because shvas “eye candy.” (SOF { 25-26)

Plaintiff's subjective belief alone cannot create a genuine issue of material fact for
See Bradley v. Harcourt, Brace & Cadl04 F.3d 267, Z¥ (9th Cir. 1996);see also
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Godwin v. Hunt Wesson, Incl50 F.3d 1217, 1222 (9t&ir. 1998) (“evidence of
‘pretense’ must be ‘specific’ and ‘substalitien order to create a triable issue wit
respect to whether the employetended to discriminate ondtbasis of sex.”). Plaintiff
has not presented any eviden other than his subjectivbeliefs, that Defendant
discriminated against him based his gender. The Court finds that there are no mats
facts in dispute and that as a matter of IBefendant is entitled tseummary judgment on
Plaintiff's claim of gender discrimination.

Accordingly,

IT ISHEREBY ORDERED that Defendant’s Motio for Summary Judgment
(Doc. 24) isGRANTED.

IT IS FURTHER ORDERED that the Clerk of Codrshall enter judgment
accordingly and terminate this action.

Dated this 14th day of August, 20

rial



