Torgyik v. GMPH {

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

ne Incorporated Doc.

WO
NOT FOR PUBLICATION
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sandor Torgyik, No. CV-16-04431-PHX-DJH
Plaintiff, ORDER
V.

GMPH One Incorporated,
Defendan

Pending before the Court are the followMagtions: Plaintiff's Motion for Findings
and Conclusions and Entry of Final Judgmédoc. 85) and Defedant’'s Response
(Doc. 91); Defendant’'s Renewed JudgmentaaMatter of Law (Doc. 88), Plaintiff's
Response (Doc. 95), and Defantls Reply (Doc. 97); Defelant’s Motion for New Trial
(Doc. 89), Plaintiff's Respong®oc. 96), and Defendant’s Blg (Doc. 98); and Plaintiff’s
Application for Attorneys Fees (Doc. 83), Defendant’ssp®nse (Doc. 90), and Plaintiff’s
Reply (Doc. 93). The Court now issues its Order.

The Court will first address DefendanRenewed Judgment Mon and his Motion
for a New Trial as a determination of thawetions may obviate the need to address
other motions.

l. Background
Sandor Torgyik (“Plaintiff”) filed a comlgint alleging that his employer, GMPH

One, Inc., doing business as “Southwest Qoliis (“Defendant”), fred him in violation
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of the Age Discrimination in Employment Act (“ADEAYthe Arizona Civil Rights Act
(“ACRA"), 2 and the Arizona Employment Protection AdtDoc. 1). Plaintiff alleged that

George Galowicz, (“Galowicz”) is an officena director of Defendant. Galowicz hire

Plaintiff as a body techniciaon October 31, 2011. Plaintiffas sixty-years old at the time

of his hiring. In September 2015, Galowmzked Plaintiff how much longer he intendsg
to work. (d. at 2). Plaintiff replied, “a couple more yearsItl.Y Thereafter, Plaintiff
alleged that his work assignments became fimoited and that Galowz tried to convince
Plaintiff to take a job at another body shopd. @t 3). Plaintiff stated that he visited th
other body shop and determined that it was not suitalite) On December 2, 2015
Plaintiff was fired from Southwest Colie by Kevin “KJ” Nellis (*KJ”). (d.) Plaintiff
alleged that Galowicz instruexd KJ to fire him. Id.)

The case proceeded to jury trial on Augus2(18. Plaintiff testified that he was

paid an hourly rate of $18.0@easured by “flag hours.” @ttified Trial Tr., Aug. 7, 2018
at Doc. 87 at 20 (“Tr. 8/7/18")). “[F]lag hoursire the number of hasithat an insurance
company affixes to repair a particular cald.)( Regardless of the actual hours worked
that car, a body manoumld be paid the assigned flag hoursl.)( Plaintiff testified that in
May, June, July and August of 201t had over 100 hours of workd.(at 26); §ee also
Def.’s Tr. Ex. 132 (chart oPlaintiff's hours worked)). Then, in September, Plaintiff
testified that his work-hour production weatdwn because he was not being assigned
same number of cars as other shop techniciddsat(26-27).

Plaintiff testified that KJ, the gersd manager, was responsible for wof
assignments. Iq. at 27). After he was not getting warkSeptember, Plaintiff asked K|
“what’s going on [] [a]re you guys goirtg force me out or what[?]”1d.) Plaintiff went
to Galowicz to see if he coufget more work to which he rigd, “[g]o talk to KJ.” (d.)

At some point in September, Plaintiff was tthéit Galowicz wantetb speak with him.

129 U.S.C. § 623(a).
2A.R.S. §§ 41-1416.
3A.R.S. § 23-1501.
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When Plaintiff met with Galowicz, he wasked “[h]Jow long [are] you going to work
here?” Plaintiff responded, “I figure aboumtaybe a couple of more years and then |
going to retire. I'm going to b@0, so I'm going to retire.” Id. at 29). Plaintiff testified
that Galowicz said, “I have to let you gdlex, because | needymunger body man so |
can send them to school, because if | send you to school, [I'm] just wasting my n
because you're going to be here with us for another two yeargparm@nnot produce like
a younger body man.”ld. at 30). Galowicz testified that it was possible that he as

Plaintiff when he intended to retire becaufsle always talk[ed]about retirement.”

(Uncertified Trial Tr., Aug. 8, 2018 at 185 (“UTr."j) Plaintiff testified that, thereafter, he

continued to work as usual. (Tr. 8/7/18 at 35-37).

Galowicz testified that Plaintiff's work had diminished in qualibgt he refused to
attend certification training, failed a training class, and that his work production
slowed. (UTr. 8/8/18). Galowez testified that the shop’s commercial fleet accounts,
which Plaintiff primarily worled, had also diminishedld() Galowicz testified that all of
these reasons were the basis for his seardbirgher part-time work in other body shop
for Plaintiff. (d.) Galowicz denied telling Plaintithat he would be fired because h
could not be sent to training schoold.}

Plaintiff testified that in November, @avicz asked to meet with him again an
said, “I'm going to try to find a job for you.(Tr. 8/7/18 at 31:21). Plaintiff testified tha
he did not want another jobld(at 31:22-23). Plaintiff tegied that on November 24, KJ
told him that “George wants yao go to the Amécan Body Shop anthke the job over
there. They havelat of work.” (Id. at 32:3-5). Plaintiff visité the shop and based on h
observations of it and conversations wite thwner, he did not find it acceptabldd. (@at
34-36). The next day, Plaintiff met with Bwicz and said ‘[tjhey have no work ove
there. The body shap close - - is dark, n@ven the lights on it[,] #y have nothing there,
And the place is dirty and looked like a dumpldl. (@t 36:11-14). Plaintiff also testifiec

that around this time, Galowicz hired auypger body man, requirg him to move to a

4 The parties only requested certified transcriptsesfain portions of the trial. Citations

to “UTr.” are to uncertified court transpts from the particular day cited.
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smaller work area.ld. at 37).
Plaintiff testified that on the morning Blecember 2, he toldJ “If you guys don’t

want me over here because of my age, lepfhier fire me,” to which KJ responded, “I

got to talk to George about it.”Id( at 49). After lunch, KJ asked to meet Plaintiff in

Galowicz’s office, and when he arrived, KJ said, “I have to let you go, and here is the
to sign[.]” (d. at 50). Plaintiff testified that where looked at the paper it noted “Georg

kept me for three months to [refinance] hom@?l.’s. Tr. Ex. 5). Plaintiff stated that the

two shook hands and Kjave him a hug.ld.)

Galowicz testified that he was not in theglat the time Plaintiff was fired. (UTr
8/8/18 at 140). He stated that KJ imfed him that “Alex quit during [a] heateq
conversation” but later KJ clarified that “it was actually dischargkl)) ( Plaintiff's

counsel asked KJ to “tell thery [] the main reason that yadecided to terminate Alex”

and he said, “he did ngrroduce the quality of wk that | was required to sell[.] . . . we

were looking to get him a mehome for the previous three months [and] Southw
Collision did not have the accounts argmm for [Plaintiff] to work on.” (d. at 7). KJ

further explained that “he was let go this ebd@eay because he was very angry he was v
profane . . . so we parted ways that day[.]d. @t 18-19). KJ further testified about
termination notice that he filled baxplaining the termination.ld. at 14-15).

Plaintiff testified that after he was fired from Southwest Golison December 2,

he attempted to find work by calling body shofBt. 8/7/18 at 53). Plaintiff stated he had

no luck as it was before Chtinas and no one was hirindd.] He eventuldy found a job

in January at Van Chevrolet ahd started work there as adyaman on January 12, 2016.

(Id. at 54). Plaintiff mad&17.00 an hour thereld( at 55). Plaintiff sited that he worked
at Van Chevrolet for three-months, but he hadit@ it up due to hdth issues related to
his knees. I1(l.) Plaintiff explained thaafter he quit working afan Chevrolet, he sought
work for four or five month$ut ultimately determed he was not able to work becaus
he was scheduled to have a sec&nde surgery on &ember 21, 2016ld. at 54).
Plaintiff stated that between December #irpugh March of 2017he did not work.
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Plaintiff returned to work on February 7,18) as an auto body technician making $18.
a flag hour. Id. at 55).

On August 10, 2018, ¢&hjury returned a verdict in &htiff's favor finding that he
had proven, by a preponderance of the evidethet but for his age, he would not hay
been terminated. (Doc. 74Jhe jury awarded Plaintiff $44,109.30 in back pdg.)(The
jury further found that Defedant’s conduct in terminaigy Plaintiff was willful. (d.)

I. Post-Trial Motions

1. Defendant’s Renewed Motion as Matter of Law (Doc. 88)

After Plaintiff rested his case, Defendambved for judgment as matter of law “to
terminate Plaintiffs damagesn the date that he stoppearking for his subsequent
employer.” (Doc. 88 at 1)Defendant’s Rule 50(a) motiavas supported by a memorand
arguing three points: (1) Plaintiff presentedtestimony or other evidence about what |
would earn over any period had het been terminated and thhére is no testimony tha
he would have continued to earn a commeatsusmount; (2) he is not entitled to front pa
because he obtained new empi@nt on January 11, 2016 ahe left five months later
due to a knee injury; and (3) ifehury finds that he is entitled to back pay, “that terminat
with his employment at Van Chevrolet beginning on January 11, 2016.” (Doc. 64).
the third point, citingury instruction 11.13Pefendant argues that Plaintiff's “award ¢
back pay should be reduced by the amoudiaofiage that [he] actually avoidedId.§ In
the Rule 50(b) motion, Defelant seeks to limit Plaifits damages “to the period
terminating on April 28, 2016” because “[a] reasonable jury could not have awarded
than [$7,532.93]" for damages. (Doc. 88 atRIgintiff disagrees stating that his testimor|
showed that he was able to continue working until Dece2be2016. (Doc. 95 at 4).

a. Legal Standards

When the Court denies a party’s Rule S@@}ion, “the court is considered to hay
submitted the action to the jury subject te tourt’s later deciding the legal questiof
raised by the motion.” Fed.R.Civ.P. 50(b). sPtrial, a party is therefore permitted t

renew a motion for a judgment as a mattdaof within the specifiedime. “In ruling on
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the renewed motion, the court may: (a) allomigment on the verdict[;] (2) order a ney
trial; or (3) direct the entry gidgment as a matter of lawld. A court must uphold the
jury’s award if there was any legalBufficient basis to support itExperience Hendrix
L.L.C. v. Hendrixlicensing.con762 F.3d 829, 842 {9 Cir. 2014) (citingCosta v. Desert
Palace Inc, 299 F.3d 838, 859 (9thir. 2002)). In determining/hether there is a legally
sufficient basis to support a jury’s awarddaimages on a Rule 50(b) motion, a court mi
consider all of the record evidemand draw all inferencesfawor of the nonmoving party.
Id. In addition, the court may not makeyacredibility determinfions or reweigh the

evidence.ld.

Regarding an award of damages, a plfiihis the burden of proving the existeng

and amount of damages by @&ponderance of the evidenedile also taking reasonablg
measures to minimize his damag&ge Cassino v. Reichhold Chems..,18t7 F.2d 1338
(9th Cir. 1987),cert. denied 484 U.S. 1047 (1988). A ptaiff “forfeits his right to
backpay if he refuses a job substantiallyivalent to the onlee was denied.Ford Motor
Co. v. E.E.O.C458 U.S. 219, 232 (19823ee also Caudle v. Bristow Optical Co.,.Ing
224 F.3d 1014, 10209 Cir. 2002) (“[P]laintiff seekindpack pay [has] duty to mitigate
damages by seeking alternative employmaeitit Wweasonable diligencg). Therefore, a
plaintiff must attempt to rtigate damages by exercising reasable care and diligence ir
seeking reemploymentCassing 817 F.2d at 134. However, the defendant bears
burden of proving that a plaifftfailed to mitigate his damages including that “there we
suitable positions available and that the piHifailed to use reasonable care in seeki
them. Id. (citing Jackson v. Shell Oil Cp702 F.2d 197, 20®th Cir. 1983)).
b. Discussion

At close of trial, Defendanhoved for judgment as a matter of law pursuant to R
50(a), arguing that “there has been no evidgmogided to the juryn which they could
base . . . any damage calculation.” (UTR B39t 3). The Court found that there w4
sufficient record enence to support a jury determiimen of lost wages from December 2

2015, through January 12017, based on the waggports in evidence.ld.) The Court
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noted, however, that it would be up to tjuey to determine if other damages wer
warranted, including damages that may hawused after he left Van Chevrolet and h
knee surgery. The Court denibdfendant’s Rule 50(a) motion.
As to an award of damages andigation the jurywas instructed:
1. Award: Back pay includes any lost pa tplaintiff would have received from
the date the defendant discharged the pfaio the date of trial. The plaintiff

has the burden of proving both the ¢smce and the amount of back pay by
preponderance of the evidence.

2. Mitigation of Back Pay Award: The plaiff has a duty to undertake reasonable

measures to minimize his damagesd ahe defendant is not required f{
compensate the plaintiff for avoidablendage. Thus, your award of back p3
should be reduced by the amount of dgesathat the plaintiff actually avoided
or could have avoided, lifte had made reasonable efforThe defendant has th
burden of proving by a preponderance &f ¢vidence that a reduction should
made and the amount by whiclethward should be reduced.

Therefore,

a. You must deduct any wages or otlearnings that the defendant prove

that the plaintiff received from other employment for the date
defendant discharged the plafihto the date of trial.

b. If the defendant proves by a preponderaof the evidence either: (i) tha
the plaintiff unjustifiably failed to taka new job of like kind, status, ang
pay which was available to plaintiff, @) that the plaintf failed to make
reasonable efforts to find such new job;

You must subtract from the back-paward the amount of money yo
find that the plaintiff could have ead from the time the plaintiff could
have obtained such newkj or should have obtained from such new jg
had he made reasonable efforts to finchsmew job to the date of trial.

(Doc. 86 at 11-12).

Defendant argued that theigence showed that “[Plaiff] was terminated on
December 2 [and] he obtainedwevork on January 11. Andahwork ended in April as
a result of doctor’s orders relative to his kneesecause of conditions of his kneesd.)(
Therefore, Defendantgued that Plaintiff wuld not be entitlé to damages beyond Apri
because he was unable to work for reasmeond Defendaf# control and because hé

voluntarily ended his jolat Van Chevrolet. Id.) Moreover, Defendant argued that the
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were based on “flag hours” worked, there vabé no way that a fy could calculate his
losses.

Plaintiff first conceded that front pay istran issue, but as to back pay he argued
that there was sufficient testimony and evigemn the record, including wage reports
showing his amount of quarterly earnings éme year (Pl.’s. TrEx. 16) and testimony
about his rate of pay and “flag hours” worketherefore, Plaintiff argued that there was
enough information in the rembto allow the juy to conclude wat he was making on
average for several time periods during laist year of employment with Southwest
Collision, including several mom$ leading up to his termihan. The Court agrees.

Moreover, Plaintiff producedvidence that he actualsought and found work at
Van Chevrolet for $17.00 an houBy its verdict, the jury muced Plaintiff's damages by
the amount he earned from January 12 thré\gii 28, 2016 at VarChevrolet. Defendant
failed to show by a preponderarmiethe evidence that Pldiff's award should have beer
further reduced because he unjustifiably failethi® a new job, or th&ie failed to make
reasonable efforts to do so. To the contr&étgintiff testified thatalthough he ceasec
looking for work due to knee surgery, at time of triak was actually working.
Accordingly, Defendant’s Renewed Motion thrdgment as a Matter of Law (Doc. 88) |s
denied.

2. Defendant’s Motion for a New Trial — “Same Actor Inference” (Doc. 89)

Defendant asserts that the “same actoramiee” instruction should have been given
to the jury and that the Court’s failure to dodenied it a fair trial. (Doc. 89 at 1-2)
Plaintiff responds that the Court properly reflise give the instrueon because Defendant
never presented evidence “that the ‘sameraatas responsible for Mr. Torgyik’s hiring

and his firing.” (Doc. 96 at 2). In retort, f2@dant, citing out of ccuit cases, argues that

it is entitled to the same-actor inference instruction “regardless of how minimal or yeal
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that evidence is.” (Doc. 89 &j. Plaintiff also states that Defendant waived his object
because it failed to object to they instructions and it failed tiequest a special verdict
(Doc. 96 at 4). Defendantaares that it preserved the isdnerequesting the instruction
in the first instance. (Doc. 98 at 5fhe Court will address el argument in turn.
a. Legal Standards

“Where the same actor is responsiliée both the hiring and the firing of 3
discrimination plaintiff, and kith actions occur within ahsrt period of time, a strong
inference arises that there wag discriminatory motive.” Schechner v. KPIX-T\686
F.3d 1018, 1026 (9t@ir. 2012) (quotindradley v. Harcourt, Brace & Cp104 F.3d 267,
271 (9th Cir. 1996)). There o bright-line on what constitige'a short period of time.”

An examination of cases shows that the 9tic@i has not hesitated to uphold the inference

where the actions were taken roughly a year afgag., Coleman v. Quaker Oats C232
F.3d 1271, 1286 (9t€ir. 2000) (taking the inference in&@count where the “decisions t
hire and then to terminate were about a year ap&tit)c.f. Schechne686 F.3d at 1026
(the inference “also may arisénen the favorable action andrenation are as much as
few years apart”) (citin@oghlan v. Am. Seafoods Co. LL.€13 F.3d 1090, 1097 (9th Cir
2005)). Notably, the “inferendalso] applies to favorablemployment actions other that
hiring, such as promotion.Schechner686 F.3d at 1026. I@oghlan the 9th Circuit held
that the inference was justified even thotiylee years had elapsed between hiring and
earliest discriminatory decision because ¢heere other subsequent favorable actio
after hiring, which occurred roughly one ydmafore the first discriminatory event§ee
Coghlan 413 F.3d at 1097. An@&radley v. Harcourt, Brace & Cotherefore, limited its
holding to actions occurring “within a short period of tim&rtadley v. Harcourt, Brace
& Co., 104 F.3d 267, 270-7®th Cir. 1996) (citing-owe v. J.B. Hunt Transp., In@63
F.2d 173 (8th Cir. 1992) (impilyg the inference where actiooscurred less than two year
apart)).
b. Discussion

At the outset, the Court notes that neitharty addresses the “short period of tim¢
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element of the instruction. Here, Plaihtvas hired on October 31, 2011, and fired ¢
December 2, 2015. Thus, oviur-years had elapsed between his hiring and firi
Unlike Coughlin there was no evidenceathPlaintiff received favorable treatment ¢
promotions in the interim p@d. Thus, the Court findthat the four-year time lapse
between Plaintiff's hiring and firing, alone, sjifies not giving the same actor infereng
instruction. Nonetheless, the Cowiitl also address the factual recdrd.

The testimony and evidence showed tRktintiff started working for Southwes
Collision as a body technician @cttober 31, 2011. The pariagreed that Galowicz hireq
Plaintiff. (SeeTr. of Final Pretrial Conference on Aug.2018) at Doc. 59 at 6 (reflecting
Plaintiff's counsel statement that “[w]e’re ndisputing that Mr. Galowicz is the one wh
hired Mr. Torgyik”). Plaintiff was fired on Decemb2, 2015. At theretrial hearing, the
parties were less certain about what thelewce would show as to who actually fire
Plaintiff. (Id.) They ultimately agreed that the Cowould need to dermine whether the
“same actor inference” jury instruction was warranted based on the trial evid&hge. (

Three witnesses testified abauto fired Plaintiff, Plaitiff Torgyik, Galowicz, and
KJ Nellis. Plaintiff’'s counsel asked KJ to fitdhe jury [] the mairreason that you decidec
to terminate Alex,” and KJ responded thae ‘tid not produce the quality of work that
was required to sell.” (UTr. 8/8/18 at 17). Kuther explained that “[H]e was let go thi
exact day because he was very angry he wagvefgne . . . so we pad ways that day|[.]"
(Id at 19). KJ further testified about a terntina notice that he filled out explaining th¢
termination. Galowicz testiftethat he was not in the shoptla¢ time Plaintiff was fired.
(Id. at 138). He stated that KJ informed himat “Alex quit during the heated conversatior|
but later KJ clarified that “it was actually dischargeld. @t 140). There are no facts i
the record to show th&alowicz was present when Plaintiff was fired.

Defendant did not produce idence to persuade the Court that Galowicz fir

®> The parties, in part, basieeir argument on what would loe was argued in Plaintiff's
closing argument. However, the jury was linsted that the lawyers opening and closit
arguments are not evidence. Thus, tlear€Chas likewise not considered the®ee9th
Cir. Civ Jury Instr. 1.10.
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Plaintiff. Rather, Defendant went to great ldrggto show that it was KJ Nellis who fire
Plaintiff. For instance, Defendant’s counseteas Galowicz “[d]id KJ have authority to
fire employees” and heesponded “yes.” Id. at 207). Counsel further asked “w3g
[Plaintiff] the only employe¢hat KJ ever fired” anGalowicz replied “no.” Id.). Finally,
counsel asked Galowicz “[d]id KJ contact youlecember 2 before he fired [Plaintiff] tq
seek your permission” and he replied “nold.Y These questions along with Defendant
stipulated description of the @athat Plaintiff was fired for subordination infers that KJ
Nellis fired Plaintiff. (Doc. 40 at 4.

Moreover, at the close of trial, the parteggeed that the followqg fact stipulations
be read to the Jury: “1) Gege Galowicz hired Mr. Toggk, and 2) Kevin KJ Nellis
informed Mr. Torgyik that hevas terminated on December 2, 2015.” (Doc. 86 at 18). ]
parties also agreed that theyjbbe instructed that “[p]latiff's employment with Defendant
was ‘at will'. This means that Defendant wase to discharge him for any reason or f
no reason at all as long as it did natatiarge him for an unlawful reason.ld.(at 14).
Thus, the combined rembsupports that thBefendant was not entiteo the “same actor”
inference.

Obviously, the jury ultimtely determined that Deafdant discharged Plaintiff

because of his age, and presumably that\W@eits treatment of Plaintiff was the impetu

for his firing. Yet, based othe evidence and testimonyyeasonable juror could have

concluded that KJ Nellis firedlaintiff for insubordinationThe testimony about Plaintiff's
use of profanity, coupled withérstipulated jury instructiorthat Plaintiff was an “at will”

employee, and the stipulated fact that “KeihNellis informed M. Torgyik that he was
terminated on December 2015” could have convinced juror that KJ Nellis, not
Galowicz, fired Plaintiff.

As to whether Defendant waived hisj@dtion to the “same actor inference

6In the preliminary instruatins, the parties agreed thhe following brief summary of
their positions be read to they: “Plaintiff, . . . alleges tht [Defendant’[ terminated him
because of his age. [Defendant] denies thatminated EPIalntlfﬂ because of his age, b
rather it terminated him for insul@bnation.” (Doc. 40 at 4).
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instruction, the Court finds thae did not. First, as notad,pretrial, Defendant did submit
the instruction, but he agre#uat the Court would have to await a full development of {
evidence and testimony to determiii it should be given.At close of trial, the Court
informed the parties that éhrecord did not support gng the instruction to which
Defendant’s counsel replied, “there is evidefroen which the jury could infer that if Mr.
Torgyik was in fact terminated because agfe it was done so at the behest of M
Galowicz.” And, essentially, Plaintiff's courdssgreed. But the Court explained that th

same actor inference instruction is an affirmative defandébased on the record, it is n¢

warranted. Therefore, Defendant preservetidid not waive his objection, but the Court

determined that the instriien was not warranted as a fties of law. Based on the

foregoing, Defendant’s Motion for a New Trial (Doc. 89) is denied.

3. Plaintiff's Motion for Findings and Conclusions & Entry of Final
Judgment (Doc. 85)

The Court need not make fimgys of fact regarding thr®CRA claim, and the parties
both agree. First, during trial, both pastiegreed that the elentsrior the ACRA claim
were identical to the federal age discrimiaatclaim and thus, only one instruction need
to be given. (UTr. 8/10/18 at 234-35peeMatos v. City of Phoenjp859 P.2d 748, 754
(Ariz. Ct. App. 1993) (“[c]aes analyzing the Age Discrination in Employment Act of
1967 . . . are relevant in interpretirthe comparable ACRAprovision on age
discrimination.”) (citations oitted). Thus, given the juryerdict on Plaintiff's ADEA
claim, the Court finds that Plaintiff likewise prevailed on ARGRA claim. Therefore, the
Court will enter final judgment foPlaintiff on that claim.Because Plaintiff does not see
additional relief under the ACRA, the Coumeed not determine such relief.

a. Liguidated Damages

Plaintiff next moves for liquidated dagpes based on the jury’s finding the
Defendant acted willfully in wlating the ADEA. (Doc. 85 &). The ADEA authorizes
courts “to grant such legal or equitable relkes may be appropriate to effectuate tl

purposes” of the act, which indes awarding “liquidated dages.” 29 U.S.C. 8§ 616(b).
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An award of both liquidated deages and prejudgment intst@re appropriate under th

ADEA because “liquidated damas and prejudgment interest serve different functions

making ADEA plaintiffs whole.” Criswell v. Western Airlines, Inc709 F.2d 544, 556
(9th Cir.1983),aff'd, 472 U.S. 400 (1985). Moreowneliquidated damages are “3
substitution for punitive damages and [are] intehttedeter intentional violations of thg
ADEA.” Kelly v. American Standar®40 F.2d 974, 979 (9th Cir. 1981).

Plaintiff requests an award of liquidat@amages in the full amount awarded to him

by the jury plus prejudgment interest, for tatof $47,007.84. Cfendant did not respond
to Plaintiff's request for liquidated damagesd thus did not dispetPlaintiff's request.
Here, the jury found tit the Defendant acted willfully ierminating Plaintiff. The Court
finds that the jury’s determination of willfiuéss is supported by thecord. Among other
evidence, Galowicz testifieddhat the time Plaintiff waSred, Southwest Collision had
no policy on age discrimination, there wasiple testimony about Plaintiff's age as
related to his capacity to be trained, lusgevity with the Defedant and testimony of
relocating Plaintiff to another body repahop. In addition, Defendant hired a mo
youthful body man which resulted Plaintiff’'s work space reductionSee Cassino v.
Reichold Chems., In817 F.2d 1338, 1348 (9th Cir. 198%rt. denied484 U.S. 1047,
108 S.Ct. 785 (1988) (“[w]ifulness may be shown by circstantial evideoe including

statistical evidence and discriminatory statets.”). The purpose behind an award

liquidated damages is to deter future disaniaory conduct. The Court finds that base

on the jury finding of willfulconduct, an award of liquidatedmages is appropriat&ee
29 U.S.C. § 616(b). The Couinds, in its discretion, that an award of $47,007.84
sufficient to punish Defendant for the ADBAolation and deter Defendant from futur
violations.
b. Pre-Judgment Interest

The only remaining issue tesolve in this motion is wdther Plaintiff is entitled to
pre-judgment interest. “An award of pwdgment interest on a back pay award
appropriate.” Domingo v. New England Fish C@27 F.2d 1429, 144@®th Cir. 1984).
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Prejudgment interest is intended to compen&ateloss of use athis money during the
period payments [are] withhefdom [ADEA plaintiffs].” Criswell, 709 F.2d at 556-57.

In calculating prejudgment interest, the Couilt use the weekly average 1-year constant

maturity Treasury yield Blankenship v. Libertyife Assur. Co. of Bostod86 F.3d 620,
628 (9th Cir. 2007) (“Generally, the interestergrescribed for post judgment intere

St

under 28 U.S.C. 8§ 1961 is appropriate forrfgeihe rate of prejudgment interest unless the

trial judge finds, on substantial evidence, thatelquities of that particular case require
different rate.” (quotingsrosz-Salomon v. Paul Revere Life Ins.,@87 F.3d 1154, 1163
64 (9th Cir. 2001)).

At the date judgment was entered on Asigh0, 2018, the weekly average Treasy

yield for calculating interest was 2.44%. eTperiod between the date of termination a

the date of judgment encompassed 983 d&yaintiff is seeking prejudgment interest on

the jury award of $44,109.30, for a total amoohinterest of $2,8984. Defendant does
not contest the interest calctitan but argues that Plaintif§ not entitled to prejudgment
interest because “his damag&ere not easily ascertabla but rather where [sic]
dependent upon the jury’s discretion.” (D&4 at 2). However, Dendant cites to no
authority for its argument th&torgyik is not entitled to prejdgment interest because th

amount of his damages was subject to jury’s discretioid” at 4). The Court, in its

discretion, will award prejudgment interesttire amount of $2,898.54. The Court wil

also award Plaintiff court costs in this matisrset forth in his Motion, in the amount ¢
$3,287.92. Defendautid not object to this request.

4, Plaintiff's Application for Attorneys’ Fees (Doc. 83)

The final matter before the Court Rlaintiff's Motion for Attorneys’ Fees
(Doc. 83). Plaintiff requests an award dtoeneys’ fees in the amount of $31,780.C
pursuant t®9 U.S.C. § 626(b), A.R.S. § 41- 1481 Rule 54(d)(2) of the Federal Rule
of Civil Procedure, LRCiv 54.3nd the Clerk’s Judgment dated April 10, 2018. (Doc. 8

Defendant does not object teethourly rate or the number bburs billed in this case but

argues that the amount sought by Plaintiféxgessive in light of his “limited degree g
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success at trial.” (Doc. 90).

a. Legal Standards

Prevailing plaintiffs are entitled to an awanfthattorney fees and related non-taxahle

expenses pursuant to the ADEA, which incogpes the attorney’s és provision from the
Fair Labor Standards Aof 1938 (“FLSA”). See29 U.S.C.§ 216(b) [Fhe court in such
actionshall, in addition to any judgment awardedttee plaintiff or plaintiffs, allow a
reasonable attorney’s fee to pa&id by the defendant, and costs of the action.”) (emph
added). An award of attorneys’ fees for availing plaintiff is madatory under the FLSA
provision. See Christiansburg Garment Co. v. EE@34 U.S.412, 416.5 (1978) (FLSA
is one of the “statutes [thathake[s] fee awards mandatdiyr prevailing plaintiffs”);
Orozco v. Borenstejr2013 WL 655119, at *2 (D. AriZeb. 21, 2013) (“It is not only
appropriate to award feés a successful plaintifft is mandatory’) (emphasis added).
“In the federal system statutory fees &pically awarded by the court under th
lodestar approach.”"Comm’r v. Banks543 U.S. 426, 438 (2005). “The ‘lodestar’
calculated by multiplying the number of hoding prevailing partyeasonably expended

on the litigation by a reasonable hourly rat®bdrales v. City of San Rafa€lé F.3d 359,

363 (9th Cir.1996). “After amputing the ‘lodestar,’ the distticourt may then adjust the

figure upward or downward taking into considtion twelve ‘reasonableness’ factors: (
the time and labor required, (2) the novelty difficulty of the questns involved, (3) the

skill requisite to perform the legal service pedy, (4) the preclusion of other employme

by the attorney due tacceptance of the case, (5) the custgnfee, (6) whether the fee i

fixed or contingent, (7) time limitations imposkeyl the client or the circumstances, (8) th
amount involved and the results obtained, (8)eRkperience, reputation, and ability of th
attorneys, (10) the “undeability” of the case, (11) the nature and length of t
professional relationship with the clieannd (12) awards in similar case€£von v. Law
Offices of Sidney Mickel688 F.3d 1015, n.11 (9th Cil022) (internal citations omitted).
Once civil rights litigation materially alte the legal relationship between th

parties, “the degree of the plaintiff's ovirsuccess goes to the reasonableness” of a
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award. Hensley v. Eckerhard61l U.S. 424 (1983). The NmCircuit has specifically
instructed that “courts should not reduce lodestars basediefrolgained simply because
the amount of damages recovered on antlaias less than the amount requeste
Quesada v. Thomasp850 F.2d 537, 539 (9thir. 1988). “Moreover, ilCity of Riverside,

j.”

the Supreme Court, in the context of civil riglstatutes, expressly rejected the proposition

that fee awards must be in proporttonthe amount of damages recovereé&von 688
F.3d at 1033 (& Cir. 2012);See City of Riversidd,77 U.S. at 574 (affirming fee awart
of $245,456.25 when damagesaeered were only $13,300).
b. Discussion

Plaintiff argues that his request for1$380.00 is a reasonabhmount under the
lodestar approach, based oe timount of work expended this case, the difficulty in
securing a positive jury verdict @n ADEA claim, and on thiact that the jury found for
Plaintiff. (Doc. 83). Defendant does not objecthe hourly rate or the number of hou
billed in this case. Rather, Defendant agytieat the overall fee request in unreasona
based on the jury verdict. (Doc. 90).

First, under the ‘lodestar’ approach, theu@ finds that the number of hours spe

on the case, multiplied by the hourlgte of counsel, is $31,8®0. The Court will next

consider the twelve reasonableness factorgletermine whether the fee request |i

reasonable. The Court need nohsider all factors equallySee Evon688 F.3d at 1015.

The Court finds that both partidgigently litigated thiscase, which resulted in a jury trial.

Therefore, the time and labor required fronurgel was substantial. Plaintiff conceds
that the legal questions were not particuladyel; however, he arguézat the application
of the “but for” test in age discriminatiarases makes the preparation and developmer
the case difficult. The Court agrees. Theu@dinds that counsel performed the leg
service properly, using expertise in this acdédahe law. Moreover, the Court finds th
experience, reputation, and ability of coungelveigh in favor of granting the Motion
Attorney Carden states inshdeclaration that “there were other cases which prese

themselves while this case was being litigated, which counsel was precluded
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undertaking due to the time required on tmatter.” (Doc. 83). Based on Carden
declaration, the Court finds that this casemheclude other employment, and that the wq
on this case, particularly the jury trial, imgaklimitations on Carden’s other cases. As
the hourly rate, and whether the fee is fixed@ntingent, Defendant states that it has
objection to the rate charged and the Court fthdgate of $350 per hotw be reasonable,
(Doc. 90). As to the amount of recoverytaibed, the jury awardethe full amount that
was requested by Plaintiff at triaRlaintiff states that thesre many reasons that this typ
of a case is undesirable, including workingeaooase for years througlry trial with the

possibility of no recovery fothe plaintiff and very little, ilany fees paid. The attorney
client relationship has spanned from the dais®gy to the jury verdct and continues post
trial. Lastly, to show that kirequest is reasonable in lightather cases, Plaintiff cites tq
numerous cases where at@yrfee awards are excesf the jury award to a plaintiff.
See, e.g., Avilav. L.A. Police De@68 F.3d 1096, 1105 (9thrC2014) (upholding award
of $579,000 in attorney &s to employee whose damagesre only $50,000 in FLSA
retaliation case)Bonnette v. Californiddealth & Welfare Agencgy04 F.2d 1465, 1468 &
1473 (9th Cir. 1983) (upholdireward of $100,000 in attornéges for an FLSA recovery
of $18,455);See also Cuff v. Trans States Holdings,,I#68 F.3d 605, 610-11 (7th Cir

2014) (upholding award of FMLA attorney&es in the amount of $325,000 despite

plaintiff’'s recovery of lesshan $50,000 in damages).

Defendants cite thEarrar case for its argument that the fee here is unreason

based on the jury verdictdowever, the facts iRarrar are very different from this case|.

See Farrar v. Hobhys06 U.S. 103, 114 (1992) (“If evétrere was a plaintiff who deserve
no attorney’s fees at all, that plaintiff J®seph Farrar. He fileal lawsuit demanding 17
million dollars from six defendants. After 1@ars of litigation and two trips to the Cou
of Appeals, he got one dollar from one deferida Defendants concede that the hour
rate and the number of hours billed irstbase are reasonable. (Doc. 90).

The Court finds that all twelve of threasonableness factors weigh in favor

awarding Plaintiff the full amounof attorneys’ fees souglm his Motion. Here, the
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amount sought by Plaintiff fattorneys’ fees is less théme verdict amoundawarded by
the jury. Moreoverupon review of Plaintiff's motiomnd supporting dagnentation, the
Court finds Plaintiff's fee request to be reasonaBlintiff has demonstrated that the rat
charged, the hours expendesmhd the costs incurred are seaable for this case
Considering all of the above, the Courllwgrant the motion andward an amount of
$31,780.00 in attorneys’ fees.

Accordingly,

IT IS HEREBY ORDERED that Defendant’'s RenewdVotion for Judgment as 8
Matter of Law (Doc. 88) i®ENIED.

IT IS FURTHER ORDERED that Defendant’s Motiofor a New Trial (Doc. 89)
is DENIED.

IT IS FURTHER ORDERED that Plaintiff's Motion fa Final Judgment (Doc. 85)
IS GRANTED. The Clerk of Court shall enter judgmt in favor of Plaintiff and againsit
Defendant on Plaintiffs ADEAclaim in the amount of $4109.30 in back pay anc
$2,898.54 in prejudgment interdst a total judgment amount &47,007.84 The Court
further awards Plaintiff pgi-judgment interest on all plicable amounts in accordanc
with 28 U.S.C. 8§ 1961 from the date this judgisrentered until paid at the rate of 2.44
per annum.

IT IS FURTHER ORDERED that Plaintiff is awarde®23,503.92n liquidated
damages an#i3,287.92n court costs.

IT IS FURTHER ORDERED that Plaintiff's Moticn for Attorneys’ Fees
(Doc. 83) isSGRANTED. Plaintiff is entitled to tiorney fees in the amount $81,780.00

IT IS FINALLY ORDERED that the Clerk of Court shall enter judgmel
accordingly.

Dated this 31st day of March, 2019. /// TN /-

/Honorablé Diajié J. Hdmetewa 7
United States District Jge
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