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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Robeto Ramirez Garcia, No. CV-16-4517-PHX-DLR (DMF)
Petitioner,
V. REPORT AND RECOMMENDATION

Charles L. Ryan, et al.,

Regpondents.

TO THE HONORABLE DOUGLAS L. RA YES, U.S. DISTRICT JUDGE:

On December 22, 2016, Petiier Roberto Ramirez Gartig‘Petitioner” or
“Garcia”) filed a pro se Petition for Writ dflabeas Corpus pursuato 28 U.S.C. §
2254. (Doc. 1) Petitioner currently i®rdined in the Arizona State Prison Comple
Lewis-Morey Unit in Buckeye, Arizona. Petitiongises four grounds for relief: (1) thg
he was not competent to stand trial or emtr a plea agreement, in violation of hi
due process and equal protection rights; (3} tre was denied due process because
made his plea “unknowingly, weluntarily, and unintelligetty”; (3) that he received
ineffective assistance of triabunsel in violation of his duprocess and equal protectio
rights; and (4) that his sentence was aabjtrand capricious, imiolation of his due
process and equalgiection rights. Ifl. at 6-9)

Respondents filed an Answer limited affirmative defensesn May 11, 2017.

(Doc. 11) Respondents argue that eachPefitioner’'s grounds for relief is eithe

! In state proceedings, Petitioner wasned as “Roberto Garcia Ramirez.”

17

—+

he

=}

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2016cv04517/1015353/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2016cv04517/1015353/17/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

expressly or impliedly procedally defaulted without eouse. (Doc. 11 at 19-28
Petitioner filed his Reply on July 7, 2017. a® 14) In his ReplyPetitioner contends
that ineffective representatidny both his trial and his state post-convictioliefecounsel
constitutes cause fdns default. Id. at 2-3) He also allegegovernment interference ir
his ability to present claimdue to his confinement for e years in a mx@mum security
solitary confinement prison.Id; at 3-4)

For the reasons set forth below, the Magistrate Judge recaisrtieat this Court
deny the Petition for Writ of Heeas Corpus and dismissstiaction with prejudice.
l. BACKGROUND

A. Petitioner’'s Plea and Sentencing

On July 17, 2008, Petitioner was indicted Yuma County Superior Court or]
counts of first degree murder, conspiracgaomit first-degree murder, participating in
criminal street gang, anddaapping. (Doc. 11-1 at 50-52At arraignment, Petitioner
entered a plea of not guilty on all chargelsl. &t 55) On Novembet2, 2008, the county
attorney and public defender filed a stgteld motion for a mental health evaluatid
pursuant to Rule 11.2 of the Arizokaules of Criminal Procedure.ld( at 57-59) The
motion was based on the pubtilefender’'s concerns abouttilener’s level of maturity
and comprehension.ld( at 58) On December 10, 20GBe superior aurt conducted a
hearing on this motion.ld. at 61-69) Petitioner'sounsel emphasizedat Petitioner was
only 16 and was not being tried in Juvenileu@, and stated thaer “simple observation
is, it's difficult for him to comprehend therseusness of this sittian we're in[.]” (Id. at
66) The court did not find grows “at the present time” tognt the motion and denied i
without prejudice. Ifl. at 61, 67) At a hearing on Mdwr@0, 2009, however, the superiq

court granted Petitioner’s request for a mehtdlth examination pursuant to Rule 26,

of the Arizona Rules of Criminal Procedut® assist the coulih sentencing[.]” Kd. at
71-73)
Following plea negotiations, Petitioner e an agreement to plead guilty to

count of second-degree murdeld. @t 76-78) The agreemeswcumented that this crime
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carried a presumptive sentence of 16 yeamgrisonment, a minimum sentence of 10

years, and a maximum sentence of 22 yeald. af 76) The parties stipulated to an

aggravated term of 2Zars’ imprisonment. Id.) At Petitioner’s chage of plea hearing,

it was discussed that Petitioner had undergone his Rule 26.5 mental health examinatic

but that the report was still pendingld.(at 80, 85-86) The super court noted that it
“was waiting for [the Rule 26.5 examinati report] and that fiwould] set another
hearing in this matter prior to sentencingld. @t 81, 109-110)

Petitioner’s sentencing hearimgas held on June 12, 2009Doc. 11-2 at 2, 4-14)
Before the superior courtigige announced the sentenhe, was asked by Petitioner’
counsel if he had reviewed thelR26.5 psychologicatvaluation. Id. at 10) The judge

determined that he had not rewied the evaluation, but statiht it was still his intention

to impose the sentence of 22 yearsl.) (Petitioner’'s counsel did not wish to pursue the

Issue, declaring “[w]e undersid that that's a stipulated term between the defendant
the State.” Il.) The court recognized two mitigag factors, Petitiner’'s young age and
limited intellectual capacity, but found thaggravating factorancluding the use of a
deadly weapon, the presenoé an accomplice, and ambbusfar outweighl[ed]’ the
mitigating factors. Ifl. at 11) The court sentencedtiBener to a term of 22 years
consistent with thplea agreement.Id. at 11-12)

B. Petitioner's Post-Conviction Relief Action

Petitioner timely filed a Notice of Post-@action Relief (“PCR”) with the Yuma
County Superior Court on Augti24, 2009. (Doc. 11-2 di6-19) He was appointed
counsel, who filed Garcia’'s Petition for PCR on July 28, 201@. 4t 22, 24-39)
Petitioner argued that trial counsehs constitutionally ineffectarbecause she: (1) faile
to object to the superior courtdenial of a Rule 11 evaluatioid( at 24); (2) failed to
move to dismiss the sentencing enhancesegiating to Count©ne and Two of the
indictment (d. at 26); (3) allowed Petitioner to plegdilty and be sentenced to alleged
illegal enhancements$d(); (4) failed to object to the super court’s decision to sentenct

Petitioner without having reatie Rule 26.5 evaluatiomd( at 32); and (5) did not reques
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funding for an independent mental heaétkpert to further evaluate Petitiondd.].
Additionally, Petitioner argued that the triadwt itself violated his constitutional rights
when it sentenced him afterfusing to provide a Rule 11 alation, ordered a Rule 26.5
evaluation but declined to read the evahlmtieport prior to sentencing, and sentenced
him to a maximum sentenceld.(at 26) The Petitioner assatthat his conviction and
sentencing violated his rights under the “Rif8ixth and Fourteenth Amendments to the
United States Constitution, ardt[icle] 4 of the Constittion of the State of Arizona,
numerous Arizona statutes, asmaplicable case law.”ld. at 25)

Petitioner also complainedahthe Rule 26.5 evaluatiowhich the superior court

declined to read prido sentencing him, “fell below tretandards of carensistent [with]

that required by a forensic psychologistdetermine the competency of a 16 year qld
mentally retarded individual being sentena@edcharges of first degree murder.Id.(at
33) On August 12, 2010, through coundeétitioner filed a Motion for Funding for
Forensic Expert, requesting tgp$5,000.00 to fund “a full gshological evaluation to be
conducted by a forertsexpert.” (d. at 107)

In its response to the PCR petitione tbounty attorney noted that Petitioner’s
argument regarding the Rule 2@valuation was ambivalertecause Petitioner credited
the evaluation when raising sentencing claonghe ground that the court had not read
the report, but also criticgd the report as being forgcally insufficient. Id. at 117) On

February 28, 2011, Petitioner’'s counsel fie&Gupplement to the PCR petition, wishing

=

to clarify that his request for evaluatiovas intended to determine whether Petitione
“was restorableif not competent, and if notf, he could ever be restoreshich would
preclude criminal prosecutionld( at 175) On May, 2011, the supen court granted
Petitioner's motion to fund a forensic exppeand “appointed DrRichard Hinton to
conduct a full psychological evation of the Defendant.”ld. at 194)

On October 25, 2012, Petitioner's counsleld a supplemental petition for PCR.
(Doc. 11-3 at 25-39) Counsel explained thtier he had spokemith Dr. Hinton about

the results of his evaluation, lmad discussed the situationttw[Petitioner’s] father to
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obtain a privately fundedesond opinion on Dr. Hinton’s &oipated conclusions.Id. at
27) A second evaluation wasnzhucted by Dr. Jansen DeMearfh.D., a licensed clinica
psychologist, the resulsf which were attached tive supplemental petitionld( at 30-
39) Dr. DeMarte concluded that:

[o]verall, [Petitioner] does not havepsychological disorder that distorts
his reality or impairs his ability understanding courtroom and legal
knowledge necessary to stand triaHe does have intellectual deficits,
which date back to chilcbod. While his impairments do not indicate that
he is incompetent to stand trial histally or currently, in order for him to
have a full appreciation of the legabpeedings, his attorney would need to
spend a significant amount of time rewing this infornation with him.

(Id. at 39).

On November 5, 2012, Petitioner’s coehBled a motion to dismiss voluntarily
the Petition for PCR. (Doc. 11-3 at 41-45) émsigned affidavit attached to this motion
was drafted for Petitioner to aver that ted undergone two psychological evaluation
while incarceratedand wished to dismiss his petitionld.(at 44) Petitioner's counsel
stated that the attachexdfidavit had not been sigdeby Petitioner because a notary
public had not been avail&bthe evening counsel had math Petitioner at the Yuma
prison. (d. at 42) Counsel assured the supermurt that he would obtain a signed an(
notarized affidavit within t week so that an order dismissing the action could
entered expeditiously.ld)) However, on November 30, ZB1Petitioner'scounsel filed
a subsequent motion requegti that Petitioner's motiorio voluntarily dismiss be
stricken. (d. at 49) Counsel stated that although‘foeind no viable grounds to file a
Petition,” Petitioner had “changed his mirahd desires to file a Petition.” Id()?

Counsel declared that he exqped to be in a position veshortly to file a Notice of

% The evaluations appear to be thabof Hinton, and theusbsequent evaluation
conducted by Dr. DeMarte.

® This language may be somewhat eusling, as the PCpetition had already
been filed and was at that time beingg®cuted. Counsel appears to refer to
circumstances in which the court would perhirh to withdraw as counsel of record anc
Petitioner then would filanother PCR petition, actingyo per.
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Completion. [d. at 50) Counsel filed the Noticé Completion on December 10, 2012
(Id. at 53) Counsel noted that the R#6.5 psychological aluation found that

Petitioner was competetd stand trial. Ifl.) He then declared:

[u]lndersigned counsel believed that fRetitioner] wasndeed incompetent,
and arranged for two independentyg®logical evaluations. Based on the
results of these evaluations, it haacbme apparent thabunsel no longer
has the ability to ethically file aPetition regarding the Defendant’s
competency, which was counsel’sgimal, and continuous intent.

(Id. at 53-54) Counsel averred that “[a]ftBree psychological euations, and counsel’s
extensive review of this case, counsel find no viable claims to pursue.ld() Pursuant

to Rule 32(c), counsel askecetBuperior court to permRetitioner an additional 45 day

to file “any pro perpetition he desires.”Iq. at 55) The superior court granted Petitioner

the additional time requested, and ordered selto provide Petitioner with a copy of a
records pertaining to his cased. @t 59)

Petitionerfiled his pro per“supplemental or amendgetition” for PCR on January|
22, 2013. [d. at 64-83) Petitioner raised three iaiticlaims, whichhe described as

follows:

(1) that his plea was not voluntaridynd intelligently maddecause he was
not told that he had a right to haweejury determine the truth of any
aggravators alleged by the State, thay such aggravating facts must be
found beyond a reasonable doubt, arat te had waived these rights by
pleading guilty; (2) that his sentenams unconstitutionadbecause the court
based its decision using facts thatevaeither admitted by [Petitioner], nor
found by a jury, thus violating [Petitioner’Sjxth Amendment right to trial
by jury as interpreted iBlakely v. Washington . . ; and/or (3) that
[Petitioner’s] appointed counsieleffectively represented him.

(Id. at 68, emphasis in originalOn March 15, 2013, Petiner requested the superig
court’'s leave to supplement histiien to add two more claims. Id; at 85-87) The
additional claims were: (1) that his pleas not “voluntarily ad knowingly entered

into”; and that (2) trial “[clounsel was ineffective for allowing [Petitioner] to plead gui
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knowing [her] client could notinderstand the nature ofetltharges, [and] had limitec
intellectual capacity, ral was illiterate.” Id. at 89-90) The super court granted
[Petitioner’s] request to rasadditional issues in hisOR action. (Doc. 11-5 at 2)

On August 28, 2013, the superioouct summarily dismissed the PCR actio
finding that Petitioner hathiled to present a “material isswf fact or law which would
entitle him to relief under Rul@2 of the Arizona Rules of Criminal Procedure . . .Id. (
at 26) On September 18, 2013, the costesl an amended ordard provided additional
discussion. Ifl. at 31-35) The amendexntder determined th&etitioner had essentially
asserted two grounds for reliefl) “[ijneffective assistance of counsel for allowing th
[Petitioner] to plead guilty while aware ofeljPetitioner’s] inabilityto fully understand
the proceedings’[;] and (2) “[tlhe aggravated sentence impesegeded the maximumn
authorized by law.” Ifl. at 32)

The superior court found the first gralilacked merit becaussidence supported

the conclusion that Petitionavas competent to stand trigdnd thus concluded tha

Petitioner had failed to demorste his trial counds performance fell below an objective

standard of reasonablenes$d. &t 32-33) Because the cobtwund that Petitioner’s pleg
agreement stipulated to thggravated term of 22 years’ pmisonment, and further foung
that Petitioner had also agreed to judicial fanding “as to any aspect or enhancement
sentencel[,]” it held that Petiner had “waived his right to jary trial as to aggravating
factors to enhance his sentence abovesthtutory presumptive prison sentence of

years.” (d. at 34) The amended order affeth the court's eder dismissal of

Petitioner's PCR proceedingdd.(at 38)

On October 17, 2013, Petitianfded his petition for revaw with the Arizona Court
of Appeals. Id. at 44-53) His petition requested rewi on two issues: “(1) [w]hethef
ineffective assistance of cowlsoccurred by allowing Petither . . . to plead guilty
without fully acknowledging Isi inability to understand and inolation of constitutional

rights”; and (2) “[w]hether aggravation gkentence was clearly an abuse of power

e
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exceeding [the] maximum authorized by law.ld.(at 46) The court of appeals denigd
review (d. at 68-70), and explainet$ decision as follows:

On review, [Petitioner] restatdss claims that counsel waseffective for
"allowing” him to plead gilty despite his purportedognitive deficits
and that his aggravated sentence violaBidkely [v. Washington 542
U.S. 296 (2004)and Apprendi[v. New Jersey530 U.S. 466 (2000)]But
he has not identified anyrrer in the trial court'ssummary rejection of
these claims. Nor has he cited relevsupporting authority or provided
references to the recor®eeAriz. R. Crim. P. 32.9(c)(l) (petition for
review must comply with rulgoverning form of appellate motions and
contain "reasons why thpetition should be graed" and "specific
references to the record'hlis failure to meaningfly comply with Rule
32.9 justifies ousummary refusal to grant revieBee Ariz. R. Crim.
P. 32.9(f) (appellate review under Rule 32.9 discretionarsge also
State v. French,198 Ariz. 119, 1 9, 7 P.3d 12831 (App. 2000)
(summarily rejecting claims not complying with rules governing form
andcontent of petitions for review)lisapproved on other grounds by
Stewart v. Smith202 Ariz. 446, 1 10, 46 P.3d 1067, 1071 (20@2)State
v. Bolton, 182 Ariz. 290, 298, 896 P.2d 830, 838 (19%¥msufficient
argument waives claim on review).

(Id. at 70) Petitioner filed a petition for rew with the Arizona Supreme Court on Jun{
3, 2015. [d. at 72-84) The supreme court sumnyadénied review. (Doc. 11-6 at 34)

U

The court of appeals issued its mandatéetitioner's PCR actioan February 1, 2016.
(Id. at 36-37)
. LEGAL FRAMEWORK

A. Exhaustion of Remedes & Procedural Default

A state prisoner must properly exhaustssidite court remedies before this Coyrt

=

may grant an application for a writ ofthesas corpus. 28 U.S.€.2254(b)(1), (c)Puncan
v. Henry 513 U.S. 364, 365 (1995¢oleman v. Thompsp®01 U.S. 722, 731 (1991)
Arizona prisoners properly bBaust state remedies by fairfyesenting claims to the
Arizona Court of Appeals in a @cedurally appropriate manne@’Sullivan v. Boerckel
526 U.S. 838, 843-45 (1999%woopes v. Sublett96 F.3d 1008, 1010 {SCir. 1999);
Roettgen v. Copelan®3 F.3d 36, 38 (9 Cir. 1994). Arizona’s “established appellate

review processes” consist of a dirappeal and a PCR proceedir®geAriz. R. Crim. P.

-8-
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31, et. seq. and Rule 32, et. sege also Roettgen v. Copelasd F.3d 36, 38 (9Cir.

1994) (“To exhaust one’s state court remedheArizona, a petitioner must first raise the

claim in a direct appeal or collateralbttack his conviction in a petition for post
conviction relief pursant to Rule 32.”).

A claim can also be subject to arpress or implied procedural baRobinson v.
Schriro, 595 F.3d 186, 1100 (¥ Cir. 2010). An express proderal bar exists if the statd
court denies or dismisses a claim based proeedural bar “that iboth ‘independent’ of
the merits of the federal claim and adeguate’ basis for the court’s decisiorHarris v.
Reed 489 U.S. 255, 260 (198%tewart v. Smith536 U.S. 856, 860 (2002) (Arizona’
“Rule 32.2(a)(3) determinations are indepearidef federal law because they do n(

depend upon a federal constitutal ruling on the merits”)Johnson v. Mississipp#86

U.S. 578, 587 (1988) (“adequate” grounds ewiken a state strictly or regularly follows$

its procedural rule).See also Yist v. NunnemakBf1 U.S. 797, 801 (1991Robinson
595 F.3d at 1100. Aoetitioner who fails to follow a ate’s procedural requirement
for presenting a valid claim deprives the stateirt of an opportuty to address the
claim in much the same manner as a petitioner Veils to exhaust his state remedie
Thus, in ordetto prevent a petitioner from subvertitige exhaustion req@ment by failing
to follow stateprocedures, a claim not presentedthie state courts in a procedurall
correct manner is deemed procedurally diéal, and is generally barred from habe
relief. Coleman501 U.S. at731-32.

An implied procedural bar exists if aagh was not fairly presented in state cou
and no state remedies remawnilable to the petitionerTeague v. Lane489 U.S. 288,
298-99 (1989)Rose v. Lundy455 U.S. 509, 519-20 (198Bgaty v. Stewart303 F.3d
975, 987 (¥ Cir. 2002).

This Court may review a proceduralyefaulted claim if the petitioner caf
demonstrate either: (1) cause floe default and actual prejad to excuse the default; o
(2) a miscarriage of justic8 U.S.C. § 2254(c)(2)(BBchlup v. Delp513 U.S. 298, 321
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(1995); Coleman 501 U.S. at 750Murray v. Carrier, 477 U.S. 478495-96 (1986);
United States v. Fragyt56 U.S. 152, 167-68 (1982).

B. Ineffective Assistance of Counsel (“IAC”)

Under clearly established federal law I#C, Petitioner needs to show that hi
counsel's performance was both objectivalgficient, and caused him prejudice
Strickland v. Washington466 U.S. 668, 687 (1984).This results in a “doubly
deferential” review ofcounsel’'s performanc&ullen v. Pinholster563 U.S. 170, 190
(2011). The Court has digtion to determine whiclstrickland prong to apply first.
LaGrand v. Stewayt133 F.3d 1253, 1270 {oCir. 1998). A habeasourt reviewing a

claim of IAC must determine “whetherdire is a reasonable argument that coun

satisfiedStricklands deferential standard, such thag ttate court’s rejection of the IAC

claim was not an unreasonable applicatiorswickland Relief is warranted only if no
reasonable jurist could disagree that the state court erMdrtay v. Schrirg 746 F.3d
418, 465-66 (@ Cir. 2014) (internal citations andugtations omitted). In other words
this Court’s “pivotal question is whethéhe state court’s application of tistrickland
standard was unreasonabléfarrington v. Richter562 U.S. 86101 (2011).

Petitioner received objectively deficienpresentation if his counsel

fell below
an objective standard of asonableness’ such that it was outside ‘the range
competence demanded of ateys in criminal cases.”Clark v. Arnold 769 F.3d 711,
725 (9" Cir. 2014) (quotingStrickland 466 U.S. at 687). Tdemonstrate prejudice

Petitioner “must show that ¢he [wa]s a reasonable profday that, but for counsel's

unprofessional errors, the result of the proceeding would have been different.

reasonable probability is a probability sof@int to undermineconfidence in the
outcome.” Strickland 466 U.S. at 694.

The U.S. Supreme Court hastiructed that none of itkecisions suggests “that th
indigent defendant has a constitutional righttompel appointedounsel to press non:
frivolous points requested by the client, if ceah as a matter gifrofessional judgment,
decides not to present those pointsénes v. BarnesA63 U.S. 745751 (1983). The
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Court further explained, “[@perienced advocates . . . hamphasized the importance g

winnowing out weaker arguments on apped gocusing on one central issue if possible,

or at most on a few key issuedd. at 751-52.See alsMiller v. Keeney882 F.2d 1428,
1434 (¢ Cir. 1989).
lll.  DISCUSSION

A. Whether Petitioner's Grounds Were Procedurally Defaulted

As noted above, the Arizona CourtAppeals found Garcia’petition for review
lacking pursuant to Arizona Rub# Criminal Procedure 32.9(c)(1), because he failed
identify “any error in the trial court's summarejection of [his] claims[,]” and becaust
he further failed to cite “relevant supportiagthority” or to provide “references to thg
record.” In its Amended Orddiled on September 18, 2013, the PCR trial court provic
reasons supporting its findings: (1) thatifkener had not demonstead his trial counsel
provided IAC or that he suffered resultipgejudice; and (2) theetitioner’'s contention
that his sentence exceeded the maximum imposed by lawnestdess. (Doc. 11-5 at
32-34) As the court of appeaheld, Petitioner in fact failed specify how the trial court
erred in rejecting his claims, and did ndeaelevant references the record. See idat
44-53)

Because the appellate court applied a pro@dar to avoid ansideration of the
merits, Petitioner’s claims @procedurally defaultedSee Ylst v. Nunnemak&01 U.S.
797, 802-05 (1991)nsyxiengmay v. Morgad03 F.3d 657, 665 {€ir. 2005) (procedural
default “applies to bar federal habeas revievemtie state court has declined to address
petitioner’s federal claims because he fditeheet state procadhl requirements”see also
Simmons v. Schrifal87 Fed. App’x.753, 754 (9 Cir. 2006) (holding that Arizona’s
procedural rules are “cleasihd “well-established”)viloni v. Schrirg 2006 WL1652578,
*5 (D. Ariz. Jun. 7, 2006) (concluding thatprocedural ruling badeon Rule 32.9(c) is
adequate)State v. French7 P.3d 128, 131 (Ariz. Ct. Ap 2000) (summarily rejecting

claims for failure to caply with Rule 32.9)disapproved of on othgrounds by Stewart v.
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Smith 46 P.3d 1067, 1071 (AriCt. App. 2002)State v. Carriger692 P.2d 991, 995 (Ariz.
1984) (observing that “[p]etitiome must strictly comly with Rule 32 obe denied relief”).

Petitioner impliedly asserts that he raissth of his § 2254 habeas grounds for

relief in his petition for review of the PCRial court's summarydismissal. In his
Petition, Garcia marked check boxes indiogtifor each of his four grounds assertg
that he had raised each issue assertéddet@\rizona Court of Appeals in his state PC
action. (Doc. 1 at 6-10) However, the Mstgate Judge concludes that Petitioner fail
to present to the Arizona Court of Appeaeveral Grounds asserted in his Petitic
These include Ground I, involving Petitioner'sngoetence to stand trial or enter into
plea agreement, and three sub-claims undeu@t Ill, alleging ineffective assistance @

trial counsel for her failure to: (1) requeshéling for an independent expert; (2) object

the denial of his Rule 11 request; (3) objecthe trial court’s decision not to read the

Rule 26.5 evaluation prior to sentencing; or (4) further investigate Petitior
competence. As is noted, exhaustion atestemedies includes fair presentment of
claim “in each apprapate state court[.]Baldwin v. Reesé&41 U.S. 27, 29 (2004). Pu
another way, 8 2254 habeastipeners are required to give state courts “one f
opportunity to resolve any constitutional issues by invgkone completeound of the

State’s established appellate review proces®’Sullivan 526 U.S. at 88. Thus, if

Petitioner in his PCR action raised claims befthe trial court but then did not argue

them subsequently before the court of @pethese claims were not exhausteétkee
Castillo v. McFadden399 F.3d 993, 999-1000"{Cir. 2005). Anysuch claims are

procedurally barred becauséi) it would be futile for Petitiner to return to the state

courts to pursue such claimsegé Teagyet89 U.S.at 297-99, AriR. Crim. P. 32.2); (2)
Petitioner is time-barred fromlifig another petition for postwaviction relief under Rule
32 (seeAriz. R. Crim P. 32.2(a) and 32.4(ajlenry v. Ryan720 F.3d 1073, 10819
Cir. 2013),Beaty 303 F.3d at 987); and (3) the recéais to support a finding that any
exceptions to the proceduralles referred to in Rule 33a&) and Rule 32.2(b) apply.
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Accordingly, each of Petitioms grounds for relief assed in this § 2254 action
was procedurally defaulted in stataudt, either expresy or impliedly.

B. Whether Default of Any Claims is Excused

Federal habeas corpus review of Ratéir's procedurally defaulted claims i
precluded unless Petitioner edisliies either a “fundamental miscarriage of justice”
both “cause and prejudice” to excome the procedural baGee Coleman501 U.S. at

749. To establish a fundamental miscarriaggustice, a petitioner must present “ne

reliable evidence - whether it lBxculpatory scientific eviehce, trustworthy eyewitness

accounts, or critical physical evidencthat was not presented at trialSchlup 513 U.S.
at 324. The petitioner has the burdend#gmonstrating that “it imore likely than not that
no reasonable juror would have convicted him in light of the new evideitteat 327.
To establish “cause,” a petitioner must establish that some objective f
external to the defense impeded his effortedmply with the state's procedural rule
Teague 489 U.S. at 298. A showing of “inference by officials,” IAC in violation of
the Constitution, or “that the factual ¢egal basis for a claim was not reasonakl
available” may constitute causeMurray v. Carrier, 477 U.S. 478, 488 (1986)

“Prejudice” is actual harm resulting frotine constitutional viation or error. Magby v.

Wawrzaszek741 F.2d 240, 244 {9Cir. 1984). To estdish prejudice, a habeas

petitioner bears the burden démonstrating that the afjed constitutional violation
“worked to his actual and substantial disadvgeatanfecting his entir&ial with error of

constitutional dimensions.United States v. Fradyt56 U.S. 152, 1r (1982) (emphasis
in original); seeThomas v. Lewjs945 F.2d 1119, 1123 {oCir. 1991). If a petitioner

fails to establish cause for his procedudafault, then the cotimeed not consider

whether a petitioner has shown actual pregdesulting from the alleged constitutional

violations. Smith v. Murray477 U.S. 527, 533 (1986).

1. Whether Petitioner’s IAClaims establish cause
As noted, constitutionally ineffectivessistance of counsel may constitute cau

sufficient to excuse prcedural default in federal habeas cas€aleman 501 U.S. at

-13 -

or

1%

ACto

<

D

se




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

752. The legal standard applied to detearsach ineffectiveness that announced in
Strickland v. Washingtonld. (See alsaSection 11.B, above)

In his Petition, Garcia alleges only grounds based on the ineffectiveness of his tri

counsel. (Doc. 1) In his Ry, Petitioner corgnds that: (1) the clais of IAC he raised
in state court are sufficient to establish @a@Boc. 14 at 2-3, 5-12); and (2) that h
three-year “term” in a “marmum security solitary confinement prison” amounted
“government interferencavhich impeded the presentation of his claimkf. @t 3-4).

Further, he asserts he has suffered prejuatie because he “hagver had a proper anc
diligent psychological evaltian” and because he haséee prevented from further
investigating his claims angresenting new evidence owing his solitaryconfinement.
(Id. at 12)

Petitioner argues here, as he did in RGR action, that his trial counsel w4
ineffective when she dinot object to the trial court@decision not to read the Rule 26.
evaluation prior to sentencing, and besmushe did not request funding for *
independent expert.”Id. at 5) The Rule 26.5 evalimn was conducted by Ashley B
Hart Il, Ph.D., a licensed psychologist. (D&&-2 at 65-71) Dr. Hawas appointed to
conduct the evaluation by the court, afterhbpérties jointly nominad him. (Doc. 11-1

at 59, 71, 73) Petitioner asserts that Drrtldancluded Petitioner had an IQ of 63 ar

was “borderline incompetent.” (Doc. 144t However, Dr. Hart's assessment did npt

find Petitioner to be “borderline incompeténWhile Dr. Hart noted that Petitionef
exhibited “borderline intelleaal functioning” (Doc. 11-2 a68), Dr. Hart actually found
that Petitioner’s intellectual level placed himarfmildly mentally deficient range,” and
that Petitioner maintained “sufficient undersdang to enter into a plea, and understa
court proceedings.”|d. at 67) Dr. Hart further found that Petitioner had “sufficient sh
term memory and conctation ability to partigate in trial[.]” (d.) In addition to

finding that Petitioner was compett to stand trial or acceptplea, Dr. Hart concluded

that Petitioner should be givehe opportunity, while servinany sentence, to receiv
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basic adult education, training in a skilledde, and drug andaahol education. 14. at
69)

Given the actual conclusions of Dr. HaifRule 26.5 evaluatn that Petitioner was
competent to stand trial or accept a plRatitioner’s arguments d his trial counsel
provided ineffective assistan@® not objecting to the triadourt’s decision not to read
Dr. Hart’'s evaluation lack merit . Moreovehe subsequent mentatalth evaluation of
Petitioner conducted by Dr. DeMarte, who smeetained by Petitioner’'s family, only
served to reaffirm Dr. Hart's ultimate cdasion that Petitioner veacompetent to stand
trial. (Doc. 11-3 at 38-39) Further, althou@h Hinton’s evaluation is not in the record,
Petitioner's appointed PCR counsetlicated this evaluatioalso assessed Petitioner as
competent to stand trialld( at 26-27)

Petitioner further argues that his trimunsel was ineffective for not objecting t

|®)

or challenging the trial court’s denial waht prejudice of the request for a Rule 11

v

evaluation, and asserts thatliae been given a proper Rulg evaluation, he may have
been determined to be inopetent. (Doc. 14 at 14) Under Arizona law, @attcourt
has broaddiscretion in determining whether reasdia grounds exist to order a
competency hearing dnits decision will not be reversegbsent a manifest abuse of
discretion” State v. Amaya-Ryiz66 Ariz. 152, 162, 800 P.2®60, 1270 (1990). Thersg
Is nothing in the record to support a findingttkrial counsel was ineffective for failing to

object to the trial court’'s exercise of itsrtlad discretion” in denying without prejudics

137

the motion for a Rule 11 ewsdtion. Further, Petitionerifa to demonstrate how his

several subsequent mentalatss evaluations were nadequate to establish hi

lv2)

competency to stand trial or accept a plea.

Petitioner also contends that trial cosingsvas ineffective because she did npt

request funding for an independent expertoqDL at 8) This contention fails because

Dr. Hart was nominated jointly by theounty attorney and Petitioner's counse
Petitioner does not argue thatart's evaluation was &sed, and because Hart’s

conclusion of Petitioner's adjuate competency was safsently cornifmed by two
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additional evaluations conducted by experts selected by Petitioner's PCR couns
Petitioner's family. Moreover, Petitioner'sgament that trial counsel was ineffectiv,
for allowing him to plead gliy, given Dr. Hart's assesgent that he demonstrate
“serious mental deficiencies)cluding a limited intellectual capacity, an 1Q score of 6
[and that he] could not state his ABC'’s, and read df grade level” (Doc. 1 at 8), is
fatally compromised by DrHart's ultimate opinion that Petitioner was mental
competent to stand trial or accept a plédthough Petitioner contels that trial counsel
was ineffective for not seeking an another meabmpetency evaluation, it is significan
that Petitioner's PCR counsel initially aggresty criticized Dr. Hart’s evaluation (Doc
11-2 at 24-39), but then determined he couldetbically persist in this argument aftg
Drs. Hinton and Dilarte reached comparableorclusions about Petitioner’s
competency to stand trial. (Doc. 11-3 at 53-56)

Petitioner contends for the first tim@ his Reply that PCR counsel “wa
ineffective for not further investigating tlemmpetency of his client and not providin
proof that his claims oincompetency were nlmnger ‘viable.” (d. at 9) Arguments
raised for the first time in a federal habgasitioner’s reply brief are considered waives
Degadillo v. Woodford527 F.3d 919, 930 n.4"aCir. 2008). In any event, however

PCR counsel obtained state funding for Dr. Blim$ evaluation, and also facilitated thie

privately funded evaluation conducted By. DeMarte. Dr. DeMarte’s evaluatior

expressly found Petitioner competent to sténal, and PCR counsel averred that Dr.

Hinton had advised him that Hinton’s evaloathad reached a similar conclusion. Thu
the record indicates that PCR counsel plislsue additional evaluations of Petitioner
competency, and Dr. DeMarte’assessment is record evidence supporting couns
conclusion regardinthe non-viability of Petitioner’s claims.

Petitioner also asserts for the first timehis Reply that PCR counsel “gave ug
on his claims because of a “difficult andidtrating relationshipiith Petitioner. (Doc.
14 at 10) Setting aside that Petitioner waitled argument by initiey raising it in his

Reply, Petitioner cites no recoevidence to support thdélegation that his PCR counse
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abandoned him. Instead, the record dermates that, after Dr. Hart “rendered an
opinion that [Petitioner] was competent[[PCR counsel arranged for the independe¢nt
psychological evaluations perfoeth by Drs. Hinton and DeM&. (Doc. 11-3 at 53)
t

PCR counsel then advised the superior cthat, on the basis of these evaluations, ['
has become apparent that counsel no lomhger the ability to ethically file a Petitior
regarding [Petitioner’'s] competency.ld( at 53-54) Counsel furer informed the court
that, having extensively reviewed the casecbeld “find no viable claims to pursue.]
(Id. at 54) He told the court that he wodillé a notice of completion, and requested 45
days for Petitioner to file his owpro per petition, if he so desired.Id( at 55) PCR
counsel also declared that he intended toara as attorney afecord should Petitioner
choose to file gro per petition, and avowethat he had transmitted the entire file t{o
Petitioner. [d.)

For the foregoing reasons, even had Pe@r not waived his arguments of IAC
by his PCR counsel, the Magistrate Judge canaontlude that either his trial counsel’s
or his PCR counsel’s representation fell “belamwobjective standaraf reasonableness’
or outside “the range of competencem@mded of attorneys in criminal cases
Strickland 466 U.S. at 687 Accordingly, Petitioner fails tgshow that his representation
by his trial and PCR counsestablishes cause to excuse his procedural default.

2. Whether Petitioner’s solitary confinement establishes cause

Petitioner also argues that his placemera solitary confinemnt unit establishes
cause as “government interference which imgetie presentation of his claims.” (Dog.
14 at 3-4) This argument lacks meritThe record indicates that Petitioner was
transferred to the solitary confinentaimit on or after May 29, 2014.1d( at 17-18)
Petitioner filed his “suppleméal or amended petition” foPCR on January 22, 2013,
which was well before he was transferred.o¢D11-3 at 64-83) On August 28, 2013, the
superior court summarily dismissed the PCR actiod. af 26) On September 18, 2013

the superior court issued an amendeatenrproviding additional discussiond.(at 31-35)

On October 17, 201Retitioner filed his petition for review with the Arizona Court of
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Appeals. [d. at 44-53) This also was before Heher was transferred. Accordingly

with the exception of Petitioner’'s Petitionr f&eview filed with the Arizona Supreme

Court on June 3, 2015, Petitioner compdekeiefing on his PCR action before he was

placed in the solitary confinent unit. Moreover, Petitiondras provided no details o
arguments whatsoever on haws confinement “impededhis ability to litigate and
present claims in the [Arizona Supreme Gpwand ultimatey impeded [his] ability to be
diligent and further to investade his claims and presentwevidence.” (Doc. 14 at 4)

Reasonably, Petitioner does not argaetual innocence or a fundament;
miscarriage of justice as csml to excuse his procedural default. As is noted
Respondents, the record indesthat at his plea proceeds Petitioner admitted killing
his victim and repeated this admission at eecing. (Doc. 11 at 27-28, Doc. 11-1 :
104, Doc. 11-2 at 9)

For the reasons provided above, the Migte Judge concludes that Petitioner K
failed to establish cause sufficient to excuse the procedural default of his cl
Because Petitioner does not demonstrate cts€ ourt need not consider arguments
prejudice. Smith v. Murray477 U.S. at 533.
IV.  CONCLUSION

The Magistrate Judge concludes tRagtitioner’'sclaims are procedurallybarred
from federal habeas corpus review and that Petitioner has not established a |
overcome that bar. The Magistrate Judge therefore recommends tHgtiinen be
denied.

Accordingly,

IT IS THEREFORE RECOMMENDED that Roberto Ramirez Garcia’s Petitio
for Writ of Habeas Corpus loenied and dismissed with prejudice

IT IS FURTHER RECOMMENDED that a Certificate of Appealability be
denied because dismissal of the Petition is justifoy a plain procedal bar and jurists

of reason would not find the ruling debatable.
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This recommendation is not an order tlsaimmediately appealable to the Nint
Circuit Court of Appeals. Any notice of apgdgursuant to Rule 4§(1), Federal Rules of
Appellate Procedure, should rm filed until entry of the Birict Court’s judgment. The
parties shall have fourteen (14) days frahe date of service of a copy of thi
recommendation within which tile specific written objections with the CourEee28
U.S.C. 8 636(b)(1); Rules 7B(a), 6(b), Federal Rules of Civil Procedure. Thereatft
the parties have fourteen (14) days witkhich to file a response to the objection
Failure to timely file objections to thdagistrate Judge’s Report and Recommendat
may result in the acceptance tbe Report and Recommetida by the District Court
without further review.See United States v. Reyna—Tagia8 F.3d 1114, 1121 {<Cir.
2003). Failure to timely fil@bjections to any factual deteinations of the Magistrate)
Judge will be considered a waiver of a partyght to appellate reew of the findings of
fact in an order or judgment entered pursuant to the Magistrate Judge’s recommen
SeeRule 72, Federal Rules of Civil Procedure.

Dated this 31st daof October, 2017.

P

~ David K. Duncan
United States Magistrate Judge

*Magistrate Judge Duncan siggifior Magistrate Judge Fine
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