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tates Life Insurance Company in the City of New York et al Doc. 1

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Cynthia Cheney, No. CV-17-0004-PHX-DGC
Plaintiff, ORDER
2

United States Life Insurance Company in
the City of New York a foreign insurance
company; American General Life Insurange
Company, d/b/a AIG Benefit Solutions
Connecticut Claim Center, a foreign

business entity; Does 1-10; Roes 1-10,

Defendats.

Plaintiff Cynthia Cheney filed a compd against Defendantdnited States Life
Insurance Company (“U.S. Life”) and Aarnican General Life Insurance Compar
(“American General), d/b/a AIG Benefit Btions, alleging breaclof contract and
insurance bad faith. Doc. 1. Defendanvenfor summary judgment. Doc. 92. Th
motion is fully briefed, and the Court finds thaal argument will no&id in its decision.
SeeFed. R. Civ. P. 78(b); L&iv 7.2(f). For the followingeasons, the Court will grani
the motion.

l. Background.

The following facts are undisputed unlegberwise noted. U.S. Life issued

disability insurance policy (“&a Policy”) to an associatiothe American Bar Endowment
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(“ABE”). Doc. 93-1 at 2-3. As an ABE member, Plaintiff was covered by the Poli¢

Id. at 35. The Policy provides for the paymenbenhefits “[i]f an insured person become
totally disabled and continues to bedisabled past the waiting periodld. at 9. The

Policy defines “total disability” as:

e during the waiting period anext 60 months, the complete inability of
the member to performéhmaterial duties of [her] regular job to include
[her] specialty in the practice of lawspecialty in the practice of law”
means the specialty in the praetiof law which the member was
performing on the day befotetal disability began.

e after such 60 months, the complatability of the member to perform
the material duties of any gainfalg for which [she] is reasonably fit by
training, education or experience.

Id. Aninsured’s “regular job” is “that whit[she] was performing ahe day before total

disability began.”ld.

Plaintiff worked generally as an attorniegm 1985 to 1990, and then began medig

malpractice trial work. Doc. 93 at 38-39. As a trial lawyePlaintiff's “material duties”
included managing complex litigation throutgial and appeals, travel, conducting writte
discovery and depositions, researching, drgftnotions and other documents, attendi
hearings and oral arguments, and being irelin all aspects of trial preparation ar
execution. Doc. 93-2 at 132-40, 143. Ridi tried seven cases between 1997 and 20
and tried her last case in ember 2005 with a colleagudelp. Doc. 93-2 at 119-24
03-1 at 44, 66.

On January 17, 2014, Plaintiff submitteadclaim for total disability to ABE.
Doc. 93-1 at 38. Plaintiff aerted that her disability begamDecember 2006 and that sh
had been unable to continumrking as a trial lawyer due to uncontrolled diabetes &
other health conditionsld. at 38-39. Plaintiff's clainincluded an Attending Physician’s

Statement from a treating nurgeactitioner which indicated & Plaintiff had a moderatg

! Citations to the docket are to page numbtached to the tapf each page by the
Court’s electronic filing system, not togeanumbers in the original documents.
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limitation of functional capacity due to her arthritigl. at 49. The statement opined th
Plaintiff was unable to wi due to disability asf July 1, 2012.1d.

In a February 2014 letter to Plaiftiu.S. Life verified that “Benefit Solutions
Connecticut Claim Center” had received hermlaiDoc. 93-1 at 98. The letter requestg
additional information from Platiff, including a specific didaility date, monthly billable
hours, medical documentationxteturns, an explanation faer delay in filing, and other
documentation.ld. at 98-99. U.S. Life again requestibis information from Plaintiff in
a March 2014 letterld. at 120; Doc. 106 at 3. Plaiffitattended an in-person interview
about her claim (Doc. 93-1 at 56), but U.S. ldfesed her claim in July 2014 after sever
more unsuccessful requests for additionsdrmation (Doc. 93-1 at 148-50).

Plaintiff eventually provided the requesiatbrmation, and U.S. Life reopened he
claim. Doc. 93-1 at 113-14. In a March 204a#er, Plaintiff updated her date of disabilit
to no later than January 1, 2007 and stdtatishe had wound dovirer litigation activities
by January 2008. Doc. 93-1 at 154-57. Riflialso provided a spreadsheet of her hou
billed from July 2006 taJune 2007. Docs. 93-2 at 39B-1 at 160-63. Plaintiff's hours

billed, Claimant Statement, and Socialc@éy Administration disability application

reflect that she began litigag part-time in 20051d.; Docs. 93-2 at 9; 93-1 at 87. Plaintiff

attended a court hearing asuasel of record in 2007 amndas identified as counsel of

record in another case thatar. Docs. 94-2 at 77; 93 at 9 § 51; 106 at 7 { 51.

U.S. Life obtained an opinion from a Wydecertified endocrinologist, Dr. Soodini

that medical records did not support Plditgiclaimed severe limitations as of 2007.

Doc. 93-2 at 21-27. U.SLife denied Plaintiff's clan on July 22, 2015, finding
“insufficient information to support that [#ntiff] was Totally Disabled through ang
beyond her policy’s 90-day Waiting Pedi.” Doc. 93-2 at 37-41.
Il. Summary Judgment Standard.

A party seeking summary judgment “bears the initial responsibilityforming the
district court of the basis for its motion, adéntifying those portions of [the record] whic

it believes demonstrate the absence géauine issue of material factCelotex Corp. v.
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Catrett 477 U.S. 317, 323 (1986). Summary jocant is appropriate if the evidencg
viewed in the light most favorable to the naoving party, shows “that there is no genuip
dispute as to any material faantd the movant is entitled jodgment as a matter of law.’
Fed. R. Civ. P. 56(a). Summary judgmerdlso appropriate against a party who “fails
make a showing sufficient to establish the exiséeof an element essential to that party
case, and on which that party wikdr the burden of proof at trialCelotex 477 U.S. at
322. Only disputes over facts that migtifect the outcome of the suit will preclud
summary judgment, and the disputed evidenast be “such that a reasonable jury cou
return a verdict for th nonmoving party.”Anderson v. Liberty Lobby, Inet77 U.S. 242,
248 (1986).
lll.  Discussion.

Counts 1 and 2 assert clairfa breach of contract and bad faith, respective
Doc. 1. Defendants move for summary judgmentboth claims. Doc. 92.

A. American General.

1. Breachof Contract.

To succeed on her breach ohtract claim, Plaintiff hethe burden of proving thg
existence of a contract, breach of the contract, and resulting damddgesnas v.
Montelucia Villas, LLC 302 P.3d 617, 621 (Ariz. 203 American General argues tha

summary judgment is proper because AmeriGameral had no contract with Plaintiff.

Docs. 92 at 12, 14; 105 at 18- The parties agree that A&ncan General and U.S. Life

are subsidiaries of American Internationalo@u, Inc. and are distinct legal entities

Docs. 93 at 9; 106 at 829.
Plaintiff argues that American Genkrmay be liable based on its allege

involvement in denying Plaintiff's claim or basen a joint venture #ory. She also seem

2 Plaintiff's statement of facts agrees tAaterican General is a separate legal ent
from U.S. Life, but “denies that the two entities arefact separate.” Doc. 106 at 8
Plaintiff cites to testimony from anothease, but does not make clear whether {
references to “AlG” in the testimony conoethe parent, American International Grou
Inc., or Defendant, American General Lifestmance Company. Doc. 106-4. Becau
Plaintiff provides only three ggs from the middle of the §&ge deposition, the Cour
cannot clarify theevidence itself.ld. Plaintiff does otherwise @elop this argument.
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to treat American General, a subsidianAnfierican Internationabroup, as Synonymous
with American InternationaGroup. Docs. 106 at 8-956; 108 at 10-11; 105 at 17-38.
Defendants assert that American General gaddayo role in issmig, underwriting, or
administering the Policy, or in denyifdaintiff's claim. Doc. 108 at 10.

Plaintiff makes no coherent argumeexplaining how American General, i
non-party to the Policy betweeraititiff and U.S. Life, can fadereach of contract liability.
Plaintiff fails to develop or support her “dot involvement” or “jont venture” theories.
And her unexplained citations &md quotations from bad faitlases are unavailing on thi
breach of contract claimSeeGatecliff v. Great Rep. Life Ins821 P.2d 725, 730 (Ariz.
1991) (discussing bad faith caseSgimo v. Gen. Am. Life Ins. C437 FedApp’'x 968,
969 (9th Cir. 2005) (memorandum decision citfagtecliff without analysis)jngram v.
Great Am. Ins.112 F. Supp. 3d 934, 940-41.(Briz. 2015) (bad faith claim)Sparks v.
Rep. Nat'l Life Ins.647 P.2d 1127, 1136-3Ariz. 1982) (same)Farr v. Transamerica
Occidental Life Ins.699 P.2d 376, 385-86 (&riCt. App. 1984) (citingparksfor support

that an insurer and its agent are joint venturers and can be jointly liable for bad faith).

More importantly, Plaintiff cites no evidea in the record shang that American
General was party to a contract with Pldfpntvas involved in writing or administering thg
Policy, or was involved in denyg Plaintiff benefits. In facthe portion of Plaintiff's brief
addressing this issue contaordy a single citation to the record — a 3-page excerpt fro
deposition in a different caseSeeDoc. 105 at 17-18 (citing o 106-4 at 3-5). This
evidence does nottablish the elements of Plaintiff'satin in this case, and her conclusol
assertions about American Gealés liability are irsufficient to create a triable issue @
fact. SeeAnderson477 U.S. at 249-5Zelotex 477 U.S. at 322.

The Court has no duty to search theore for evidence supporting Plaintiff’y
arguments. As the Ninth Cirtthas noted, a district caueed not examine the entirg

file for evidence establishinggenuine issue of fact, whereetbvidence is not set forth ir

3 Plaintiff also argues that a jury coulddi American General liable on an alter eg
theory, but she does not develofstargument. Doc. 105 at 18.
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the opposing papers with adetpiaeferences so that it could conveniently be foun
Carmen v. S.F. Unified Sch. Dis37 F.3d 1026, B1 (9th Cir. 2001)see also Keenan
v. Allan, 91 F.3d 1275, 127®th Cir. 1996) (the district court has no responsibility
summary judgment to “scour tinecord in search of a genuirssue of triable fact”). “As
the Seventh Circuit observedits now familiar maxim, ‘judes are not like pigs, hunting
for truffles buried in briefs.”Independent Towers of Wash. v. Washingd&® F.3d 925,

929 (9th Cir. 2003) (quotingnited States v. Dunked27 F.2d 955, 956 (7th Cir. 1991)).

The Court will grant summary gigment in favor of America@eneral on Plaintiff's breach
of contract claim.
2. BadFaith.

“To show a claim for bad faith, a plaifitmust show the absence of a reasonal
basis for denying benefits of the policy and the defendant’'s knowledge or rec
disregard of the lack of a reasbi@basis for denying the claimNoble v. Nat'| Am. Life
Ins., 624 P.2d 866, 868 (Ariz. 1981). Americam@ral asserts that it cannot be liable f

DIE

kles

DI

bad faith because it has no contractual relationship with Plaintiff, did not issue o

administer the Policy, and was niotolved in denyig benefits. Docs. 92 at 14; 108 at 1

Plaintiff treats her bad faith and breacltoftract claims as one, making no distingct

arguments for either. Doc. 1@h 17-18. She cites several cases dealing with bad f

claims, but fails to explain a basis for findithat American General acted in bad faith

when U.S. Life denied her benefits. She<ite evidence in thecord showing American
General’s involvement in the issoce, administration, or denil Plaintiff's claim, a joint
venture theory of liability bi@veen American Gemal and U.S. Life, or that Americarn
General was U.S Life’s agentd. Her unsupported assertions and unexplained citati
are insufficient to creatn issue of fact or establish elertsa@ssential to her case for whic
she would have the burdef proof at trial. Anderson477 U.S. at 249-5Zelotex 477
U.S. at 322. The Courtilvgrant summary judgment ifavor of American General on
Plaintiff's bad faith claim.
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B. U.S.Life.
1. Breachof Contract.
“[llnterpretation of a contrads generally a matter of lawPowell v. Washburn
125 P.3d 373, 375 (Azi 2006), but whether a party haséched the contract is a questic

for the trier of factsee Walter v. F.J. Simmqr&l8 P.2d 214, 218-19 (Ariz. Ct. App.

1991);Shiloh Custom Homes, Inc. v. Drywallo. 1 CA-CV 07-06772009 WL 690600,
at *7 (Ariz. Ct. App. March 172009). A party breaches a craadt when it “fail[s], without
legal excuse, to perform any promise whichnfs the whole or part of a contractSnow
v. Western Sav. & Loan AssTi30 P.2d 204, 21(Ariz. 1986).

The Policy in this case tiees “total disability” as the complete inabilityf the
membeito perform the material dutiesf [her]regular jobto include [herppecialty in the

1113

practice of law.” Doc. 93-1 at 9 (emphastklad). “[S]pecialty inthe practice of law’
means the specialty in the praetiof law which the member wagrforming on the day
beforetotal disability began.d. (emphasis added).

U.S. Life argues that it did not breacle tRolicy when it denied benefits becau
Plaintiff performed some of the material dutté$ier regular job after her date of disabilit
and, therefore, did not qualify as totally disabl Doc. 92 at 9. U.S. Life cites th
following evidence in suppt (1) Plaintiff was not in triahe day before her total disability
began; (2) Plaintiff performed litigation tasks 2006, 2007, and after; (3) Plaintiff ha
increased income after her date of disabibtyg (4) Plaintiff’'s medial providers did not
recommend that she stop tkimg as a trial lawyer in 2006 or 200Wd. at 10-12.

Plaintiff's response on thissue is almost entirely devoad factual citations to the
record. Doc. 105 at 11-14er breach of contract argumentains only six citations to
the record, and even thehe cites are to U.S Life’s deniatter, support Plaintiff's health
conditions and income, and show teae performed little work after 200Td.; Doc. 106
at 13, 18-19. Plaintiff compares her pre- and possability tasks in general terms, bu

never clearly applies any evidence to the language of the Policy.

4 Plaintiff's brief and statement of faatite to a “Milheiro” deposition aExhibit
M. Docs. 105 a12 n.8; 106 at 1§57. Plaintiff’'s Exhibit Mcontains only tree pages of
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Plaintiff does argue that Defendant’s regdof the Policy ig2oo narrow, but she
bases this argument entirely on case law, ndherlanguage of the Policy. Doc. 105 at
8-11. She argues that, despite the Policy’snitedn of “total disability,” she is disabled
because she cannot perform the substantial atetialaduties of her job as a trial lawyer.
Id. This argument requires the Coto examine relevant case law

a. Case Law on the Meanig of “Total Disability.”

In Nystrom v. Massachuse@sisualty Insurance Cp713 P.2d 1266 (Ariz. Ct. App.
1986), the insured’s polyc like the Policy in this casalefined total disability as the
“complete inabilityof the Insured to engage in négular occupatioor profession.”ld at
1267 (emphasis added). The Arizona CaifirAppeals nonetheless adopted a differgnt
definition, stating that: “[tjh@roper standard for disability . [wa]s whether the condition
. . . prevent[ed] the insured from performing the substaatdl material duties of his
occupation in the usual customary way."ld. at 1270.

Thirteen years later, the cowf appeals endorsed tNgstromstandard for recovery

under an occupational disabilipplicy: “to recover from an occupational disability policy

the disability need ‘be sh as to render (the insured) uteato perform the substantial and
material acts of his own occupatiam the usual or customary way.”"Radkowsky V.
Provident Life & Acc. Ins. Cp993 P.2d 1074, 1076 (Arit. App. 1999) (quoting
Nystron). The court stated in dicta that otlieourts consistently have focused upon the
unique and specific tasks of the insured’supetion to determine whether he no longgr
can engage in his professiontire usual or customary wayld. at 1076 n.1.
SinceRadkowskyit appears that no Arizona court has citedNlystromstandard
for recovery under an ocpational disability policy.But see Tucker v. Scottsdale Indeim.
Co, No. 1 CA-CV 09-0732, 2010 WL 5313753, at *7 (Ariz. Ct. App. Dec. 21, 2010) (citing

Radkowksyor another proposition). At least onelge in this district and a Ninth Circui

panel have found that tidystromandRadkowskyule applies.See Knuth v. Paul Revers

D

Steven Plitt’s deposition. The Court has neniified the Milheiro dposition in the record
and has no duty to search for 8eeCarmen 237 F.3d at 103Keenan 91 F.3d at 1279;
Independent Towers of WasB50 F.3d at 929.
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Life Ins. Co, No. CV-14-02387-TUC-RC(DTF), 2017 WL 8941237t *5 (D. Ariz. Feb.
6, 2017) (citing\NystromandRadkowskynd stating that “[u]ndekrizona law, a holder of
an own occupation disability polids disabled if she cannperform the important duties
of her own occupation in thesual and customary waysBhoenix Home Life Mutual Ins
Co. v. Huggetit5 Fed. App’'x 792, 794 (9th Cir. 200@9ame, and citing 10A Couch of
Insurance § 147:107 (3d. 2018)).

Sometimes called the “substah performance test,” theéNystrom rule for

interpreting “total disability” within disability insurance polisiés not unique to Arizona.

Several courts have found that an insuredisabled if she “is substantially unable to

engage in [her] usual employment in thestomary manner,” evennder various policy
definitions for total disabty “which might imply that a tougher standard was

contemplated by the parties to the contra@duch on Insurance § 147.111 (citing case

see, e.gHangarter v. Providentiffe & Accident Ins. C9.373 F.3d 998, 1006-07 (9th Cin.

2004) (“California lawrequirescourts to deviate from the dipt policy definition of ‘total
disability’ in the occupational policy context wiedt is necessary tdfer protection to the

insured when he is no longalle to carry out the substai and material functions ¢fis

occupation.” (citation omitek emphasis added))rgenal v. Reassure Am. Life Ins. Cq.

No. C 13-01947 CRB,®.4 WL 1678008, at *35 (N.D. Cal. April. 28, 2014) (California
defines total disability using the swastial performance test) (citing casdg)cElgunn v.

CUNA Mut. Group No. CIV. 06-5061-KES2009 WL 632935, at *1 (D. S.D.W.D. Mar
9, 2009) (“the rule of literatonstruction does not apply total disability provisions of
insurance policies” unde&Gouth Dakota law, citinfobinson v. New York Life Ins. C6.

N.W.2d 162, 165 (S.D. 1942) (approving of jury instruction withstantial performance
language where policy definedsability as “whollyprevented from péorming any work,

from following any occupationgr from engaging in any business for remuneration
profit”)); Wabash Life Ins. Co. v. Parchmaa58 S.W.2d 390, 394-95 (Ark. 1970
(discussing cases applying substantial peréoroe test where policies defined disabilii

as “complete inability of the insured to engage in any gainful occupation for which
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gualified” and similar iterations)Ross v. Rosd426 So.2d 512, 516- ®iss. 1961) (“itis
not necessary that [a person] be whallyapacitated” for disability finding).

On the basis dflystromandRadkowskyand the broader embragkthe substantial
performance test in many other cases, the tGauncludes that the language of the Poli
in this case is not to be given its literalaneng. Instead, the relevant question unde

disability policy in Arizona is whether the insured can perform the substantial and mg

duties of her occupation ingtusual or customary waNystrom 713 P.2d at 1270. Courts

may look to the “unique andpecific tasks of the insutts occupation” to determine
whether she is able to perform those dutiRadkowsky993 P.2d at 1076 n.1 (citing cases
NystromandRadkowskylo not require the insured to tmally helpless, even where th
policy language, as here, broadly requires a “complete inability” to perform job doides
1 Couch on Insurance § 147:110 (citihgstrom 713 P.2d at 1240). Rather, as the Arizo
Court of Appeals has illustrated, disability @ast when a practicingoctor can no longer
perform specific tasks of his practice, evemef can still perform more general medic
duties. To be disabled, a surgeon cannobopersurgery but can still work as physiciaf
or a radiologist cannot practice a sub-specialttycan still practicgeneral radiology See
Radkowksy993 P.2d at 1076 n(titing cases).

Defendant citesdeld v. RiverSource Life Insurance Cblo. CV 12-1302-PHX-
NVW, 2013 WL 4543891, at *6-*8D. Ariz. Aug. 28, 2013), teupport a plain text reading
of “total disability” under the Policy. BuHeld did not cite or discusdlystrom or
Radkowskyn its interpretation of #hinsurance policy, and dawd to determine whether
“total disability” meant the policy definition @n inability “to perform only the substantig
and material duties” because it found tha phaintiff had failed to establish disability
under either testld. at *8. U.S. Life cites no otheéArizona authority disclaiming the
substantial performance test. efl@ourt concludes, as Plaint#$serts, that the substanti
performance test is the mect measure under Arizoraw for determining whether
Plaintiff is disabled under the Policy.

111
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b. “Regular Job.”

The policy defines Plaintiff's “regulanp” as “that which [she] was performing o
the day before total disabilitbegan.” Doc. 93-1 at 9.The Policy similarly defines
“specialty in the practice of law” ontfe day before total disability beganld. Plaintiff
does not argue for different definitions. Instene parties make various factual argumel
about what Plaintiff was doing immediately befder claimed disability date of January
2007. Doc. 93-1 at 40, 154-57. Plaintiff assénrat she was a “triattorney” and “medical

—

nts

=]

malpractice trial lawyer.” Doc. 105 at 2@,11. Defendant asserts that she was “working

as a part time mediator and attorney.” D@8 at 3. The Court must determine wheth
the parties have presented evidence taer@genuine factual dispute on this issue.
Plaintiff's claim letter refers to her works a trial and meditanalpractice lawyer
(Doc. 93-1 at 38), but the undigpd evidence shows that after her last trial in Novem
2005, Plaintiff stopped trying cases, transitimer clients to otheattorneys, and begar
working part-time. Docs. 93-&t 119-24; 93-1 at 44, 66; 94-3 at 16-19. Plaintiff's ov

brief provides this desggiion of her transition:

By mid-2005, her treating doctor tolker she needed to slow down.
Her health was deteriorating, andeskvas at risk of suffering serious
consequences. The fatigue, inabilityfezus, forgetfuless, and cognitive
deficits that are associated wither conditions led tauncharacteristic
mistakes. In the fall of@5 she tried her last trial. The risk manager from
the hospital was in attendance andsw@ncerned for Cheney’s health.
Having seen first-hand her inability émncentrate and extreme fatigue, she
recognized that Cheney waot well enough to cdnue. Cheney was seen
confusing one case for another when meeting wigmis and even in court
and was unable to physicalty cognitively continue.

Cheney spent 2006 offloading hdéieats and cases to other attorneys
and stepped down from her position the [medical malpractice] panel of
attorneys. Whereas before thé td 2005 she was working well over 40-
hours a week, by 2006, her hewvere 10 or less a week.

Doc. 105 at 4 (record citations omitted).
111
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Plaintiff's statement of facts contains these additional facts:

Cheney was becomingdreasingly ill by mid-2005. She tried her last
case that fall, in what @mey described as an “ithytty” trial—a five-day
jury trial done in summary fashion. #&f struggling through the trial as she
had the previous one, Cheney realighd could no longer function at a level
necessary for trial. After the verdi€@heney told her client: “I'm done. |
can't do this anymore.”

Doc. 106 at 12 (record citations omitted).
Plaintiff spent 2006 “offloading her clienésd cases to other attorneys.” Doc. 1

at 4. From July to Decemb2006, Plaintiff billed at a partrhe rate of 7.6 and 78.1 hour
a month. Doc. 93-2 at 3-4. By 2007aiAtiff had “decimated [her] book of businessd:.

In short, the undisputed facts confirm thaintiff was a trial lawyer before her

November 2005 trial, but things changed aftat thal. Plaintiff and her clients recognizeo
that she could not try cases anymore angl lsbgan transitioning her clients to othg
lawyers. Doc. 105 at 4. Her healtlondition “prevented her from physically an
cognitively trying complex cases.’Doc. 93-1 at 38. On ¢hkey date fodefining her
“regular job” and legal “specialty” for purpes of the Policy — December 31, 2006 — t
undisputed facts show thataifitiff no longer was a trial Vayer. More than a year hag
passed since Plaintiff herself had declaredn ‘done. | can’t do this anymore.” Doc. 10
at 12. Plaintiff spent that year transitionimgr clients to other lawyers and doing a limitg
amount of general litigation workler “regular job” and “specialty in the practice of law
on the day before her claimedsdbility date — January 1, 206-/Avas not trial lawyer, it
was part-time litigator. Doc. 93-1 at 9.
C. Substantial Performance Test.

Under the substantial performance test, @ourt must ask whether Plaintiff wal

unable to perform the substantial and materisiedwof a part-time litigator in her usual or

customary way after January 1, 2007. Defendées Plaintiff's mgoing part-time work

through 2008 and afteand the start of Plaintiff’'s median practice in 2007 as evidenc
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that Plaintiff continued to perform the substantial and material duties of her job aftg
disability date. Doc. 108 at 4.

Plaintiff does not dispute that she contidweorking (Doc. 105 at 4), nor that he
“pre- and post-disability dutiemvolve[d] some taks that [were] th same in a literal
sense”id. at 12). Plaintiff instead compares hesgpdisability duties to her work as a trig
lawyer, but she was not a trial lawyer on Decen8i, 2006, the key date under the Polic
SeeDoc. 93-2 at 31-33 (Plaintiff reporting meal days from January 2006 to Decemb
2006). The undisputed evidendiscussed above shows that Plaintiff's “regular job” a
legal “specialty” on the day before her digid§pdate was part-time litigator, and Plaintif
clearly continued to perform the substantial eraterial duties of that job after January
2007. From January to Ju@607, Plaintiff billed between 1a@nd 46.8 how a month.

Doc. 93 2 at 3-4. Plaintiff also startearediation practice in 2007 (Docs. 93-2 at 20(1;

105 at 4), conducted six mediations (Doc:28&t 205), and continued working part-tim
until at least October 200®oc. 94-3 at 16-19).

Thus, Plaintiff continued to perform éhmaterial and substantial duties of
part-time litigator in the ustiand customary way shhad done before her disability dat
Defining Plaintiff’'s regular job and specialas required by the Policy, Plaintiff was nc
disabled even under the substantial performéeste As a result, ghcannot establish U.S
Life’s breach of the contractCelotex 477 U.S. at 322. The Court will grant summa
judgment in favor of U.S. Life oRlaintiff's breach of contract claim.

2. BadFaith.

Arizona law “implies a covenant ofjood faith and fair dealing in every
contract.” Rawlings v. Apodac&26 P.2d 565, 569 (Ariz. 168 The accompanying duty
requires “that neither party will act to impairethight of the other to receive the benefi
which flow from their . . contractual relationship.d. An insurer acts in bad faith whert
it “intentionally denies, fails to process jpay a claim without a reasonable basiBrieto
v. Paul Revere Life Ins. C&54 F.3d 1005, 1009 (9th Cir. 2004) (quotiaple 624 P.2d

at 868). The inquiry on summary judgmentvidether there is dticient evidence from
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which reasonable jurors could cdunte that in the investigatn, evaluation, and processin

of the claim, the insurer acted unreasonably either knew or was conscious of the fact

that its conduct was unreasonabléd’ at 1010 (quotingilisch v. State Farm Mut. Auto
Ins. Co, 995 P.2d 276, ZB(Ariz. 2000)).

U.S. Life argues that it had a reasondtalsis for its decision and no evidence sho
that it dealt unfairly or dishonestly with Plaintiff or failedgwe her claim fair and equa
consideration. Doc. 92 at #IB. U.S. Life points to # information it considered in
denying Plaintiff's claim, ioluding her financial and meghl records, an interview,
evaluation and consideration lér material duties, review tiie Department of Labor’s
Dictionary of Occupational Titles (“DOT")op description, and amdependent opinion

from a board-certified endocrinologistd. at 13; Doc. 93-2 at 39.

Plaintiff does not clearly spond to U.S. Life’'s arguménShe argues that “ample

evidence” demonstrates U.S. Life’'s bad faibut her six citations to the record af

J

VS

D

e

unavailing. SeeDoc. 105 at 14-17. Four references miscite a deposition the Court cannc

identify in the record.See id; Doc. 106 at 18-1%upranote 4. One cites the incorreg
deposition and does not suppBlaintiff's proposition. Docl05 at 15 (citing SSOF § 62)

And another cites paragph 84 of Plaintiff's separate statent of facts, which ends at

paragraph 67.See idat 16; Doc. 106 at 19. Plaintititer seems to argue that U.S. Lif
improperly defined her “regulagob” under the Policy, and impermissibly sought eviden
of Plaintiff's position and dutieggain without citing evidenceSee idat 16-17.

Plaintiff also argues that U.S. Lifeliexd solely on the DOJob description for a
lawyer or attorney, whout considering her description bér duties or the description
provided by her colleague or former clients)d that U.S. Life refused to consult
vocational expert. Doc. 105 at 16. Plaintités no authority requiring U.S. Life to consu
a vocational expertSee id. And she cites no bér evidence that U.S. Life should hay
considered in determining heljolescription. Moreover, UlSfe’s denial letter indicates
that it considered Plaintiff’'s Employee Stawmhfrom January 17,024, her April 9, 2014
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letter, her Trial Attorney Qastionnaire, and the declaration of Gary A. Fadell, her
colleague. Doc. 93-2 at 37-38.
Plaintiff describes a DOT job descriptiaithout explaining how it establishes he

=

bad faith claim. Doc. 105 d6. Lastly, Plaintiff cites anbér case involving U.S. Life
from this district as evidee of U.S Life’s “company policy” and knowledge of its

wrongful denial of benefitsid. at 17. But U.S. Life’s allged actions in another case do

not establish its bad faith in this case. Plaintiff again fails to make clear arguments and ci

evidence in the recomsktablishing that “there is suffemt evidence from which reasonable
jurors could conclude that ithe investigation, evaluatiomnd processing of the claim|,
[U.S. Life] acted unreasonably@either knew or was consciooisthe fact that its conduct
was unreasonable.Prieto, 354 F.3d at 1010 (quotirglisch, 995 P.2d at 280%ee also

Anderson 477 U.S. at 249-52Celotex 477 U.S. at 322. To the contrary, the recard

=

supports U.S. Life’'s determation that Plaintiff was not gabled under the Policy, and
Plaintiff cites no evidence showing that UlSfe acted unreasonably, dishonestly, or
unfairly. The Court will grant summarudgment on Plaintiff’'s bad faith claim.

C. Punitive Damages.

Because the Court will grant summaydgment in favor of Defendants on
Plaintiff's breach of contract and bad fatttaims, Plaintiff has no remaining claim to
support punitive damages.

D. Remaining Motions.

The Court will deny Defendants’ motions to exclude (Docs. 9599pand to strike
(Docs. 107, 114, 115) as moot. The Coustimat considered any arguments in Defendant’s
reply regarding trickery, and therefore willmgePlaintiff's motionfor leave to file a
surreply. Doc. 112.

IT IS ORDERED:

1. Defendants’ motion for summygjudgment (Doc. 92) igranted.

2. All other outstanding motior(®ocs. 95, 107, 112) acenied
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3. The Clerk is directed to enter judgnt in Defendants’ favor and terminate

this case.
Dated this 30th day of January, 2019.

Bowil & Curplte

David G. Campbell

Senior United States District Judge
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