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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Lynda Langfied],
Plaintiff,

No. CV-17-00056-PHX-JZB
ORDER

V.

Social

Commissioner of

m _ Security
Administration,

Defendanh

Plaintiff Lynda Langfield seeks reviewnder 42 U.S.C. 8§ 405(g) of the fing
decision of the Commissioner of Social S&gu(“the Commissionely, which denied her
disability insurance benefitand supplemental securityciome under sections 216(i)
223(d), and 1614(a)(3)(A) othe Social Security ActBecause the decision of thg
Administrative Law Judge (“ALJ") is not supported by substantial evidence and is b
on legal error, the Commissioner’s decision will be vacated and the matter remand
further administrative proceedings.

l. Background.

On April 24, 2013, Plaintiff appliedfor disability insurance benefits ang
supplemental security income, allegingsability beginning September 9, 2010. Q
April 10, 2015, she appeared with her attorney and tesafiedhearing before the ALJ

A vocational expert also testified. On &1, 2015, the ALJ issued a decision that

Plaintiff was not disabled within the mengiof the Social Secily Act. The Appeals

Council denied Plaintiff’'s request for reviest the hearing decisn, making the ALJ’'s
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decision the Commissioner’s final decision.
Il. Legal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision.See Lewis v. Apfe36 F.3d 503, 517 n.13tfBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue 495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is moitan a scintilla, less than 4§
preponderance, and relevant evidence thraaonable person migatcept as adequats
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[wlherehe evidence is susceptible more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhay278 F.3d 947, 954 (9th CR002) (citations omitted).

Harmless error principles apply inettSocial Security Act contextMolina v.
Astrue 674 F.3d 1104, 1115 (9th rCi2012). An error is haless if there remains
substantial evidence supporting the ALdiscision and the error does not affect t
ultimate nondisability determinationld. The claimant usually bears the burden
showing that an error is harmfuld. at 1111.

The ALJ is responsible for resolving cbaifs in medical testimony, determining
credibility, and resolwng ambiguities. Andrews v. Shalaleb3 F.3d 1035, 1039 (9th Cir
1995). In reviewing the ALJseasoning, the court is “not pieved of [its] faculties for
drawing specific and legitimate inEnces from the ALJ's opinion.”Magallanes v.
Bowen 881 F.2d 747, 755 (9th Cir. 1989).

lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step proces20 C.F.R. 8§ 404.1520(a). The claimant besg

the burden of proof on therst four steps, but at step five, the burden shifts to
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CommissionerTackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity. 2@.F.R. 8 404.1520(a)(4)(i)f so, the claimant is not
disabled and the inquiry endil. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablgohysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaist not disabled and the inquiry ends. At step
three, the ALJ considers wther the claimant’s impairment or combination
Impairments meets or medically equals apamment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404 404.1520(a)(4)(iii). If so, the claimais automatically found to be
disabled.Id. If not, the ALJ proceeds to step fouAt step four, the ALJ assesses tl
claimant’s residual functional capacity (“RECiAnd determines whwetr the claimant is
still capable of performing past relevant woi&404.1520(a)(4)(iv). I§0, the claimant is
not disabled and the inquiry endd. If not, the ALJ proceeds to the fifth and final ste
where he determines whethire claimant can perform any other work based on
claimant's RFC, age, eduaan, and work experience§ 404.1520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disableld!.

At step one, the ALJ found ah Plaintiff meets the insured status requirementg
the Social SecurityAct through December 31, 2015,dathat she has not engaged
substantial gainful activity soe September 9, 2010. Atepttwo, the ALJ found that

[
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Plaintiff has the following severe impairments: “degenerative disc disease with stenpsis

(AR 21.) At step three, the ALdetermined that Plaintiff does not have an impairment

combination of impairments that meets medically equals amnmpairment listed in
Appendix 1 to Subpart P of ZD.F.R. Pt. 404. At step fouthe ALJ found that Plaintiff
has the RFC to perform:

light work as defined i20 CFR 404.1567(h), exgethat the claimant
cannot climb ladders, ropes, andfémds, but can frequently climb ramps
and stairs, balance, stoo,o, croukheel, and crawl. She can occasionally
reach overhead bilaterally and fregthgroperate foot controls with her
right lower extremity.

(AR 25.)

or
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The ALJ further found that Plaintiff is ublke to perform any of his past relevant

work. At step five, the ALJancluded that, consideg Plaintiff's age, education, work

—+

experience, and residual functional capacthere are jobs that exist in significar
numbers in the national economyatiPlaintiff could perform.

IV.  Analysis.

o

Plaintiff argues the ALJ's decision is @etive for two reasons: (1) the ALJ erre
in evaluating the medical opinion of Dr. ddhey, and (2) the ALJ erred in weighing
Plaintiff's symptom testimony. (Doc. 15.) Tiourt will address each argument below.

A. Weighing of Medical Source Evidence.

Plaintiff argues that the ALJ impropenyeighed the medical opinion examining
physician, Dr. John Peachey.

1. LegalStandard

The Ninth Circuit distinguishes betwedghe opinions of treating physiciang

examining physicians, ambn-examining physician§&ee Lester v. Chate81 F.3d 821,
830 (9th Cir. 1995). Gendha an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciaBee Andrews v. Shalal&3 F.3d 1035, 1040-41 (9th
Cir. 1995);see als®0 C.F.R. 8§ 404.1527(c)(2)-(6) (listirigctors to be considered when
evaluating opinion evidence, including length examining or tating relationship,
frequency of examination, oeistency with the record, and support from objective
evidence). If it is not contradicted by anatli®ctor’'s opinion, the opinion of a treating
or examining physician can be rejectauy for “clear and convincing” reasonsester
81 F.3d at 830 (citingembrey v. Bowen849 F.2d 418, 422 (9th Cir. 1988)). A
contradicted opinion of a treating or examg physician “can oml be rejected for
specific and legitimate reasons that are supgdresubstantial evidee in the record.”
Lester 81 F.3d at 830-31 (citingndrews 53 F.3d at 1043).

An ALJ can meet the “specific and lamate reasons” standh“by setting out a

detailed and thorough summary of the facts and conflicting clinical evidence, stating hi
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interpretation thereof, and making finding€btton v. Bowen799 F.2d 14031408 (9th

Cir. 1986). But “[tihe ALJ musto more than féer [her] conclusions. [She] must sg
forth [her] own interpretation@nd explain why they, ragh than the doctors’, are
correct.”Embrey 849 F.2d at 421-22. The Commissiorgeresponsible for determining

whether a claimant meets the statutoryfirdiion of disability and does not give

significance to a statement by a medical souraettie claimant is “disabled” or “unable

to work.” 20 C.F.R. § 416.927(d).
Historically, the courts have recognizeéde following as specific, legitimate

reasons for disregarding a treating or exang physician’s opiron: conflicting medical

evidence; the absence of regular medicatimeat during the alleged period of disability;

the lack of medical suppofor doctors’ reports basedulsstantially on a claimant’s
subjective complaint of painand medical opinions thadre brief, conclusory, and
inadequately supporteby medical evidenceSee, e.g.Bayliss v. Barnhart427 F.3d
1211, 1216 (9th Cir. 2005Flaten v. Sec’y of Hdth and Human Servs44 F.3d 1453,
1463-64 (9th Cir. 1995Fair v. Bowen 885 F.2d 597,® (9th Cir. 1989).
2. JohnPeacheyM.D.
Dr. Peachey examined Plaintiff oApril 6, 2015. (AR 802-10.) For the

examination, Dr. Peacheyvwiewed MRIs from January 2@ of Plaintiff's cervical,

—+

thoracic, and lumbar spine. (AR 802-03.). Peachey also conducted a physical and

neurological examination on Plaintiff. (A&3-05.) Dr. Peachey’s physical examinatic
revealed elevated blood pressatel56/100; an appearancebaing older than her state
age; a hesitant gait; tenderness and spasmgtw/paracervical musdglimited cervical

range of motion; thoracic spine tendernegsh painful ranges of motion; diffuse
tenderness over the paralumbmauscles with restricted and painful ranges of motic
decreased strength and sensation in the uppeneixes; and decreased strength in bg

lower extremities. (AR 8085.) Dr. Peachey’s neurolagil examination revealed

diminished sensation to superficial tbuand pinprick in both the upper and lowe

extremities, and a depregsgemeanor. (AR 805.)
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Ultimately, Dr. Peachey concluded that Btdf could, in an8-hour workday, sit
two hours, stand/walk two harlift and carry less than 2fbunds, and tha®laintiff's
pain, fatigue, dizziness, and headaches woaltse her to be off task between 16 a
20% of the workday. (AR 80@8.) Dr. Peachey also opinedatiPlaintiff's impairments
would cause her to miss four to fidays of work per month. (AR 808.)

Dr. Peachey’s opinion was nwadicted by the opinionf Dr. Monte L. Jones,
M.D. (AR 558-65.) On September 6, 2013, Dones conducted @msultative exam on
Plaintiff. (AR 558.) Dr. Jonefound that Plaintiff had th&llowing limitations: Plaintiff
can occasionally lift and/or carry 20 pounds, and frequently, 10 pounds (AR
Plaintiff can stand and/or walk for up &hours per day anldlas no sitting limitations
(AR 563); Plaintiff can frequently climb ramm@and stairs, kneel, crouch, and crawl, i
never climb ladders, ropes, or scaffolddR(A63); Plaintiff has no limitations stooping
reaching, handling, fingering, and feeli@R 563). In the adtional comments section

of his opinion, Dr. Jones pvided the following opinion:

This claimant is: capable of dressiagd und_ressing_ themselves, able to
walk at a reasonable walking pace 10@esufficient distance to carry out
activities of daily living, capable of staining such funabins as reaching,
pushing, pulling, %rasplng, and fingeritmbe able to carry out activities of
daily living, capable of feeding theniges, and capable of taking care of
their personal hygiene.

This claimant can: travel without commion assistance, walk a block at a
reasonable pace on roughr uneven surfacesuse standard public
transportation, carry out routine amaidry activities such as shopping and
b?nkrllngaanql climb more than a few steps at a reasonable pace with the use
of a hand rail.

This claimant is: capable of lfowing directions, and capable of
accomplishing the same repetitivekalike an assembly line.

This claimant is capable of: shal hands, writing, using a computer
keyboard, using a telephone, usm? adset, sitting at a desk, sorting and

handling papers or files, and can pldoese files in a separate cabinet at or
above waist level.

(AR 564.)
Dr. Jones opined Plaintiff had gtea abilities than those identified in

Dr. Peachey’s opinion. Accordingly, the Alcould discount Dr. Peachey’s opinion fc
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specific and legitimate reasons sugpd by substatial evidencelLester 81 F.3d at 830-
31. The ALJ provides four reasons for a@isnting Dr. Peachey’s opinion: (1) “it ig
inconsistent with the medical evidence ofa”; (2) it is “inconsistent with his own
minimal clinical findings”; (3) “he did nbtreat the claimant, and performed th
evaluation and examination at the requebktthe claimant’s representative not fg
treatment but to generate evidence”; andi#g doctor merely checked boxes on a for
and failed to explain, for example, why the claimant could do ‘no’ bending.” (AR 28.
a. Inconsistent with the medical record.

The ALJ's first reason for discountin@r. Peachey’s opinion is that it ig
inconsistent with the medical evidence reicord. (AR 28.) “A ALJ may discredit
treating physicians’ opinionsdhare conclusory, brief, anshsupported by the record a
a whole,[] or by objective medical findings[.Batson v. Comm’r of Soc. Sg859 F.3d
1190, 1195 (9th Cir2004). The Court finds #t the ALJ’s first reason is not specific @
legitimate.

In his opinion the ALJ statdbe he “gives little weighto Dr. Peach[e]y’s opinion
because it is inconsistent with the medieaidence of record. Specifically, [it is]
inconsistent with the claimant’s normahysical examinationn November 2014.”
(AR 28 (citing AR 718).) Additnally, the ALJ notes that &htiff had a normal gait and
posture in several exams. (AR 26-27.) B¢ ALJ fails to identify both the specific
findings of Dr. Peachey thatenconsistent and the specifiontrary medical evidence
The Court finds that the ALJ’s first reasorvegue and conclusory, and is not a speci
and legitimate reason for rejectinbe medical opinion of Dr. Peache$ee Brown-
Hunter v. Colvin 806 F.3d 487, 494 (91Gir. 2015) (holding that an ALJ commits lega
error when she “failetb identify the testimonghe found not credi® [because] she did

not link that testimony to the particular parts of the record stipgdner non-credibility

determination.”). “[W]e are constrained toview the reasons the ALJ asserts” and “v
may not take a general finding . . . and cotimé administrative record to find specifi
conflicts.” Id.
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The Commissioner, in its response brief, asgiinat the medical record shows th
“Plaintiff also had only mild and moddea tenderness oftefiound on physical
examination of the spine.” (Doc. 16 at 5 ifwit AR 722-68).) But these justifications b

the Commissioner cannot be found in &le)’'s decision as to Dr. Peache$eeAR 28.)

The Court must look téhe ALJ's stated reasons, noteaarguments provided by the

CommissionerSee Bray v. Comm’r of Soc. Sec. Adnb4 F.3d 1219, 1225 (9th Cir
2009) (The Court must “review the ALJ’'s decision based on the reasoning and f3
findings offered by the ALJ—nqiost hocrationalizations that attempt to intuit what th
adjudicator may have been thinkingQptton v. Colvin No. CV-16-230-PHX DGC,
2017 WL 914617, at *{D. Ariz. Mar. 8, 2017).

b. Inconsistent with his own clinical findings.

The ALJ's second reason for discountidy. Peachey’s opinion is that “hig
opinions are not consistent with his ownnmal clinical findings.” (AR 28.) The ALJ
provides no citation in support of his asem. The ALJ does not explain to whicl
clinical findings he is refeing or elaborate on how/why @l are inconsistent with
Dr. Peachey’s ultimate limitatio recommendations. Such baseless assertions are
sufficiently specific to discourdn examining physician’s opiniokmbrey 849 F.2d at
421-22 (“[tjhe ALJ must do more than offerejfh conclusions. [Shehust set forth [her]

own interpretations and explain why theythex than the doctors’, are correct.”).

Accordingly, the ALJ’s second reason for @igating Dr. Peachey’s opinion is not valid
C. Examined at Plaintiff’'s request.

The ALJ’s third reason for discounting.CPeachey’s opinion is that “he did ng
treat the claimant, and performed the eviiduraand examination at the request of tf
claimant’s representative not for treatmbuat to generate evidence.” (AR 28.) The Nin{
Circuit has held “in the absence of otherndence to underminthe credibility of a

medical report, the purpose for whichetleport was obtained does not provide

legitimate basis for rejecting itReddick v. Chaterl57 F.3d 715, 726 (9th Cir. 1998).

Here, the ALJ does not cite to any eviderthat would undermine the credibility o
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Dr. Peachey’s report.See AR 28.) The Court finds thathe ALJ's third reason for
discounting Dr. Peachey’s opon is not legitimate.
d. CheckedBox Forms.
The ALJ’s fourth reason for discountiridy. Peachey’s medical opinion is thg
“the doctor merely checked boxes on a formd &ailed to explainfor example, why the

claimant could do ‘no’ bending.” (AR 28But an ALJ may not reject a treating

physician’s opinion simply because it is a di@®aire; an ALJ may only reject such an

opinion for specific, legitimate reasorSee Lester81 F.3d at 830-31. “[T]here is ng
authority that a ‘check-the-box’ form is amgss reliable than any other type of forn
indeed, agency physicians tmely use these types of fosnto assess the intensity
persistence, or limitingffects of impairments.Trevizo v. Berryhill 871 F.3d 664, 677
(9th Cir. 2017)

In support of her argument that the Alerred, Plaintiff relies on the Ninth
Circuit’'s opinion inGarrison (Doc. 22 at 5.) In that case the court found that an ALJ
erred by discounting a physiaia opinions presented in a checked-box form when
physician’s opinions “were entirely consistemith the hundreds of pages of treatme
notes.” Garrison v. Colvin 759 F.3d 995, 1014 (9th Cir. 2014ee also Burrell v.
Colvin, 775 F.3d 1133, 0 (9th Cir. 2014)finding error wherean ALJ rejected a
treating physician’s “check-bdXorm because the opinion waupported by plaintiff's
testimony and the doctor’s extensive treatment notes).

Here, Dr. Peachey’s opiniamas completed only after head reviewed Plaintiff's
records, performed an examation, and authored a mative describing his findings
regarding his opinion of Platiff's medical limitations. $eeAR 802-10.) The ALJ erred
by discounting Dr. Peachey’s opinion meréigcause it was a checked-box form. T
Court finds that the ALJ’s fourth reasonr fdiscounting Dr. Peachey’s opinion is ng
legitimate.

e. Summary.

The ALJ’s reasons provided for discoungtithe opinion of @ Peachey are not

-9-
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specific and legitimate. Accordingly, the Court finds the ALJ committed legal errof
doing so, and will reverse the firdecision of the Commissioner.
B. The ALJ Erred in Evaluating Plaintiff’'s Credibility.

In evaluating the credibilitpf a claimant’s testimony garding subjective pain o

by

other symptoms, the ALJ isqgeired to engage in a two-step analysis: (1) determine

whether the claimant presented objective radevidence of an ipairment that could

reasonably be expected to produce some degree of the pain or other symptoms alleg

and, if so with no evidence of malingerin@) reject the claimant’s testimony about the

severity of the symptoms only by giving sgieg clear, and convincing reasons for the
rejection.Vasquez v. Astrué72 F.3d 586, 591 (9th Cir. 2009).

First, the ALJ found that Plaintiffs medically determinable impairments could

reasonably be expected to cause the alleged symptoms. Seeoat] ttound Plaintiff's
statements regarding the intépspersistence, and limitingffects of the symptoms no
credible to the extent they are inconsisteith the ALJ’s residual functional capacity
assessment. In other words, #&ie] found Plaintiff's statementsot credible to the extent
she claims she is unable to perfdma competitive work environment.
1. Plaintiff's Symptom Testimony.

At the hearing Plaintiff teégied to the following facts(AR 43-59.) Plaintiff last
worked as a Nurse prior ther disability onset in $ember 2010, when she was
“fired/laid off” from her positim. (AR 45, 54.) Plaintiff doesot know if her employment

was terminated due to medical problems$R(86.) After her emplayent was terminated,

Plaintiff considered looking for “some type sécretarial type work,” but decided against

~—t+

it because working on héhome computer caused her neaid back pain, and she “jus
didn’t think that [she] would be able to dmything [at a secretarial job].” (AR 46.
Plaintiff attended physical therapy in 2010, but it waseffgctive. (AR 46.) She takes
prescribed medications for her pain, which fiseh little bit . . . but nothing takes [th

11°)

pain] away . . . comptely.” (AR 47.) Plaintiff underwenother treatment for her ongoing

pain, including “radiofrequency ablation” andidyral injections, but the relief was only

-10 -
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short term. (AR 56.)

Plaintiff asserts that she can sit no mibv@n 30 minutes; stand in one place for 1
more than five minutes; walkss than a block; and lift nmore weight than a gallon of
milk. (AR 47-48, 50-51.) Duringhe day, Plaintiff lies down otihe couch with pillows to
relieve pressure. (AR 51.) Plaintiff sleepsoabsix hours during & night, but is still
tired during the day, and abotiiree days a week her painge severe that she “cal
hardly leave the house.” (AR 52-53; Doc. 453.) Additionally, Plaintiff experiences
problems with depression, which she belieiesaused by her other symptoms and
secondary to her physical pain. (AR 51.)

Plaintiff lives with her husband dntwo grandchildren. (AR 45.) The

grandchildren were age fiven@ nine when they first moved in with Plaintiff in 2012.
(AR 45-46). Plaintiff took inher grandchildren because fiaughter, the mother of the

two children, was “living orthe streets and using drugéAR 47.) Around the house,
Plaintiff does some chores, but modifies\nghe does them to accommodate her physi

limitations by divding chores into snlasegments, and sitting fol0 to 15 minutes

before getting up and continuin@AR 48-49.) She makes suner grandchildren eat, but

instead of cooking she will he#tings in the microwave bause “it's the easiest.” (AR

49). As of the date of the hearing, Plaintiffjsandchildren were old enough to dress Zrd
r

bathe themselves, and she doeshaok to assist with that. (AR 49). Plaintiff can groc

shop, but asserts that she re&al lean on a cart, evenahly buying one item, and sh¢

uses it like a crutch. (AR 50.)

Plaintiff has no health insurance, becaske cannot afforgrivate insurance and
she was denied state-sponsored coveragR 4A) She hopes to bable to obtain
insurance so that she can reeemore consistent treatmentgaén function, and return to
work. (AR 56.)

2. ALJ’s reasons for discomting Plaintiff's testimony.
The ALJ gave the following four reasong foding Plaintiff's testimony not fully

credible: (1) “[d]iagnostic testing of the [#ff's] spine does not reveal any significan

-11 -
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abnormalities; (2) Plaintiff has “had several normal physical examinations”;
Plaintiff's reported activities, such as heiligpto “clean, cook, and care for her youn
grandchildren[,] . . . suggesthat [Plaintiff] is not adimited to the extent one would
expect, given her complaints of disablingnptoms and limitations”; and (4) Plaintiff's
treatment and medications have “been generally succassfahtrolling and improving
her symptoms.” (AR 29-30.)

As an initial matter, the ALJ fails to identify a single specific limitation asser
by Plaintiff that is inconistent with the recordSgeAR 29-30.) Instead, the ALJ merely
states that Plaintiff “is not i@ as limited as she alleges[dnd then provides the fouf
reasons listed above, each accompaniednaxplained citation® the record.Il.) This
analysis is insufficient, and does msattisfy the legal standards set ouBmown-Hunter v.
Colvin, 806 F.3d 487, 494 (9tGir. 2015) (finding an ALXommitted legal error when
she “failed to identify the testimony she faunot credible, [and] she did not link thg
testimony to the particular parts ahe record supporting her non-credibilit
determination.”)

The Commissioner argues that “this is @otase where the ALJ dismissed tk
claimant’s statements as not credible arehthimply offered a sumary of the medical
record that supported the residual fumetl capacity finding. Rather, the ALJ mad
specific findings as to the medical eviden the treatment record, and the activiti
evidence.” (Doc. 16 at 12.) Buhe Commissioner does not cite to a single examplg
any such specific finding in the ALJ’s deadsi and the Court findsone. Accordingly,
the ALJ’'s discounting of the Plaintiffsymptom testimony w&a not supported by
substantial evidence.

On remand, the ALJ will re-evaluate atitiff’'s credibility, and must provide

specific examples of the testimony she findéeonot credible and link that testimony to

specific parts of the recordstifying her explanation.
V. Remand.

Where an ALJ fails to progte adequate reasons folje®ing the opinion of a

-12 -
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physician, the Court must credit that opinion as thester 81 F.3d at 834. An action
should be remanded for an immediate awardesfefits when the following three factor
are satisfied: (1) the record has befly developed and further administrativ
proceedings would serve noefisl purpose; (2) the ALJ bafailed to provide legally
sufficient reasons for rejecting evidence, eetclaimant testimmoy or medical opinion;
and (3) if the improperly discredited evidengere credited as true, the ALJ would R
required to find the clainm disabled on reman&arrison v. Colvin 759 F.3d 995, 1020
(9th Cir. 2014) (citindqRyan v. Comm’r of Soc. Sg628 F.3d 1194,202 (9th Cir. 2008),
Lingenfelter v. Astrue504 F.3d 1028, 104{9th Cir. 2007),0rn, 495 F.3d at 640,
Benecke v. Barnhar379 F.3d 587, 598th Cir. 2004), andmolen v. Chatei80 F.3d

1273, 1292 (9th Cir. 996)). There is “flexibility” whichallows “courts to remand for
further proceedings when, evehough all conditions othe credit-as-true rule are
satisfied, an evaluation of the record as a wloobates serious doubt that a claimant is
fact, disabled.'Garrison, 759 F.3d at 1020.

In this instance, the firsind second factors are clgadatisfied. The record ig
substantial, and the Court has found ttieg ALJ failed to provide legally sufficient
reasons for discounting Plaintiffs symptotestimony and themedical opinion of
Dr. Peachey. However, the third factor asclose call. But even if the improperl
discredited evidence, when cited as true, requires a fimgj of disability, an evaluation
of the record still creates seriodsubt that the Plaintiff isn fact, disalk#d. Specifically,
the medical opinion of Dr. Monte L. Jones,ilemot relied on by th ALJ as a reason foi
discounting Dr. Peachey’s medical opiniorgngts as a controwérg opinion supported
by substantial evidence. Additionally, a thoroughkiew of the recordhows a number of
inconsistencies with Plaintiff's testimonyathwere not identified or discussed by th
ALJ.

Accordingly, the Court will exercise itssdiretion and remand this case for furth
proceedings consistewith this opinion.

IT IS ORDERED that the final decision of th€éommissioner of Social Security
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Is vacated and this case isemanded for further proceedinggonsistent with this
opinion. The Clerk shall enter judgment accordingly &mohinate this case.
Dated this 23rd daof March, 2018.

JEn\__

Honbrable Johrt Z. Bde
United States Mgistrate Jude

-14 -




