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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jay Kennedy Johari, et al., No. CV-17-00095-PHX-ROS
Plaintiffs, ORDER
V.

City of Tempe, et al.,

Defendants.

Plaintiff Jay Kennedy Johari, managedawperator of a bar in Tempe, Arizong
alleges that, on three occasions, Defendantsy are the Cityof Tempe and three
members of the Tempe Police Departmenpetsfically targeted Johari based on &
institutional grudge [Defendantsiarbor[] against him.” (Daocl). Duringthe July 20,
2018, Interim Status Conference, the Coustdssed the parties’ @ipated motions for
summary judgment. Idoing so, the Court formed the parties that, prior to filing 4
motion for summary judgment, they shouleépare a proposed statement of undispu
facts in support of their motion and sharwiith the opposing partio determine whether
the facts included are, in fact, undisputed. The Court stated that, if the parties col
agree and the facts were disputed, then tlse wauld be set for trial. (July 20, 201§
Hrg Tr.).

Defendants then drafted a proposed statgnof “uncontested” facts, which thg
Court assumes counsel means are undisputes] faud sent this to Plaintiffs for reviey

and comment. (Doc. 70-11). In response, riéfés appear to hae wholly rejected
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Defendants’ statement of fa@ad submitted their own, compddy different statement of
“undisputed facts.” (Docs. 70-11; 70)12 After further correpondence between th
parties, they failed to produce an agreedruptatement of undisputed facts, as ordel
by this Court and which is ¢honly filing the Court can coiter on a Rulés6 motion for

summary judgment.

Interim Status Conference, included the following:

1.

The colloquy with counsel and instructioofsthe Court, durig the July 20, 2018,

Mr. Dichter. So I'm confident thavorking together we can get a basic set
facts that would be those — | don’t kn@xactly what his motion’s going to raisg
until | see it.

The Court: Okay.

Mr. Dichter: So I'm sure we can do that.

The Court to Mr. Niederbaumer: You're going to need to set forth what
believe to be the undisputed facts tfim each of the issues. And then yo
position would be as a matter of lawsbd upon those undisputed facts you’
going to win on this lgal issue. [ . . . ]

Mr. Niederbaumer: [...] I will agreeitlh Mr. Dichter that tle facts are the facts

| just think when we apply the particullaw to it, we just come down on different

positions on what the law shiduead on those facts.

The Court: Okay.

Mr. Niederbaumer: [...] So | don't bele there are really any facts that are
dispute as to — that habeen developed, but | do belesthat there’s a difference
of opinion as to how the lashould be applied to those.

The Court: That's what I'm hearing from both of you.

The Court: | will tell you as | telkveryone, do not file a Motion for Summar
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Judgment and a response where there are disputed issues of fact.

4, The Court: I'm going back to what ldared. You are to resolve whether or npt

the facts are disputed. And you are — | gomg to order — | don’t want to see

statement of facts on these issues wldoh supposedly legal issues which are

disputed.
(July 20, 2018, Hr'g Tr.).

Obviously, from the papers this Courteeved, the parties dinot agree regarding

which facts are relevant and undisputed@hus, Defendants lodged their Motion fa

Summary Judgment, (Doc. 69), along witheith statement of facts, (Doc. 70).

Defendants also filed a motion for leave e fion-electronic exhibits representing vide
files, audio files, and digitgphotographs, (Doc. 71), and a oo for leave to file excess
pages, (Doc. 69).

Plaintiffs do not oppose Defendants’ nootifor leave to file excess pages, (Do

72), or Defendants’ motion for leave to filemelectronic exhibits. Instead, Plaintiffs

now move to strike Defendatmotion for summary judgnme, arguing that, because it

is allegedly not supported by mutually agreedpon statement of undisputed facts, |i

violates this Court’s instructions duringettinterim Status Conference. (Doc. 74). F
this reason, Plaintiffs also request this Gaxcuse Plaintiffs from filing a response t
Defendants’ motion for summary judgmenkd.).

Plaintiffs have misunderstood the Cosrthstructions duringhe Interim Status
Conference. Defendants, who indicated thare going to file a motion for summary
judgment, were simply to she their statement of facts which they contend w
undisputed with Plaintiffs in advance bling their motion for summary judgment, in
order to receive input from Plaintiffs’ counsahd incorporate Plaintiffs’ suggestions d
additions accordingly. To ¢hextent Plaintiffs still disage with Defendants’ statemen

of facts and/or wish to add additional urplited facts (which is obvious), Plaintiffs ma|
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do so in their statement of facts submittathwheir response to Defendants’ motion fq
summary judgment.

Accordingly,

IT 1SORDERED Defendants’ motion for leave to file excess pages, (Doc. 68
GRANTED. The Clerk shall fileghe motion, presently lodged at Doc. 69.

IT IS FURTHER ORDERED Defendants’ motion for leave to file non
electronic exhibits, (Doc. 71), GRANTED.

IT IS FURTHER ORDERED Plaintiffs’ motion to strike, (Doc. 74), is
DENIED.

Dated this 5th dagf September, 2018.

Senior Umted States District Jyel

DI



