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foner of Social Security Administration Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ramona Bake No. CV-17-00116-PHX-DGC
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendant.

Plaintiff Ramona Baker, now substitdtéy her husband, #rew Baker, seeks
review under 42 U.S.C8 405(g) of the final decisionf the Commissioner of Socia
Security which denied her disiity insurance benefits undsections 216(i) and 223(d
of the Social Security Act. Because tAkJ's decision contains reversible error, th
Court will remand for further proceedings.

l. Background.

Plaintiff was 49 years old at the timet#r death on March 29, 2017. Doc. 15-]1.

Plaintiff previously worked as a collectionkerk, babysitter, and server. A.R. 215. C
April 24, 2012, Plaintiff apleed for disability benefits, lleging disaldity beginning
October 15, 2011. A.R. 1840n March 13, 2015, Plaintiff appeared and testified g
hearing before the ALJ. A.R. 36-78A vocational expert also testifiedld. On
August 10, 2015, the ALJ issued a decisioat tRlaintiff was not disabled within the

meaning of the Social Securifct. A.R. 13-25. Thivecame the Commissioner’s fing
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decision when the Appeal€ouncil denied Plaintiff's request for review on
November 15, 2016. A.R. 1-5.
Il. Legal Standard.

The district court reviews only thosssues raised by the party challenging t
ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfeCir. 2001). The Court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evidenor is based on legal erroOrn v. Astrue 495
F.3d 625, 630 (9th Cir. 2007). Substantialdemce is more thaa scintilla, less than a
preponderance, and relevant evidence th@aaonable person might accept as adequ
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportslecision, the Court must consider the record as a wh
and may not affirm simply by isolating agescific quantum of supporting evidencdd.
(internal citations and quotationarks omitted). As a generale, “[w]here the evidence
IS susceptible to morthan one rational interpretatioone of which supports the ALJ’S
decision, the ALJ’s conclusion must be uphel@tiomas v. Barnhar278 F.3d 947, 954
(9th Cir. 2002) (citationsmitted). Harmless error princgd apply in the Social Security
context. Molina v. Astrue 674 F.3d 1104, 1115 (9th CirO22). An error is harmless if

there remains substantial evidence suppgrire ALJ’'s decision and the error does not

affect the ultimate nondisability determinatiolal.
The ALJ is responsible for resolving cbaifs in medical testimony, determining
credibility, and resolwng ambiguities. Andrews v. Shalaleb3 F.3d 1035, 1039 (9th Cir
1995). In reviewing th ALJ’s reasoning, the Court is “ndéeprived of [its] faculties for
drawing specific and legitimate inEnces from the ALJ's opinion.”Magallanes v.
Bowen 881 F.2d 747, 755 (9th Cir. 1989).
lll.  The ALJ’s Five-Step Evaluation Process.
To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. €0F.R. 8§ 404.1520(a). The claimant bea

the burden of proof on the firfour steps, and the burdenfshto the Commissioner at

ate
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step five. Tackett v. Apfell80 F.3d 1094, 109(®th Cir. 1999). Tcestablish disability,

the claimant must show that (1) she is motrently working,(2) she has a severe

impairment, and (3) this impairment meeais equals a listed impairment or (4) he

residual functional capacity (“RFC”) prevents performance of any past relevant wor
If the claimant meets her burden througbpsthree, the Commissioner must find h
disabled. If the inquiry proceeds to step four and the claimant shows that she is inc
of performing past relevant work, the Commis®r must show in thifth step that the
claimant is capable of other work suitablor her RFC, age, education, and wo
experience. 20 C.R. § 404.1520(a)(4).

At step one, the AlLfound that Plaintiffnet the insured status requirements of t
Social Security Act through December 3016, and that she had not engaged
substantial gainful activity soe October 15, 2011. A.R. 1%t step two, the ALJ found
that Plaintiff had the following severe impaents: “obesity, recurrent deep vei
thrombosis (DVT) and pulmonasgmbolisms (PE), status post filter placement, left kr|
arthrosis, hypertension/coronary artery edise, status post pacemaker, generali]
anxiety disorder, depressive disorder wathxious features not letrwise specified, and
unspecified neurocognitive disorderld. The ALJ also notethe following medically
determinable but non-severe impairmentsedtiaches, hypothyroid, chronic obstructi
pulmonary disease (COPD)/asthma/acute dmntis with a history of tobacco abuse
upper respiratory infection, acute diverticulosis, lower spine spondylosis, tho
scoliosis, left mastoiditis, titis media, left ankle fracture, and nephrolithiasis withg
obstruction.” A.R. 16. At step three, the Adetermined that Plaintiff did not have 3
impairment or combination of impairmentBat meets or medically equals a liste

impairment. Id. At step four, the All found that Plaintiff had the RFC to perform le

than the full range of light work, and was bleato perform any past relevant work.

A.R. 18-23. At step five, #hALJ found that, considering Pdiiff's age, education, work

experience, and RFC, there wgobs that exist in signifant numbers in the national

economy that Plaintiffauld perform. A.R. 23-24.
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IV. Analysis.

Plaintiff argues the ALJ’s decision is defiwe because it is sad on legal error
and is not supporteby substantial evidenceDoc. 15. Specificafl Plaintiff argues that
the ALJ's mental and physical RFC assessts are not supped by substantial
evidence, and that the ALJ erred in destiting the physical symptom testimony d
Plaintiff and her husband, Anthony Baked.

A. Mental RFC.

In making the mental RFC determinatiadhe ALJ relied on the opinions of twd
examining psychologists, Drddichael Rabara and Greg Peetoom. A.R. 22-23.

LRI}

assigned the opinions great weight, and notatlttiey were “complete,” “well-supporteq
by objective” techniques, and “ly consistent with the record as a whole.” A.R. 2
Plaintiff asserts that the ALJ's ment&®FC determination andltimate finding of
nondisability are inconsistemtith these opinions, and that the ALJ gave no reason
rejecting any part of either opinion. Doc. 15 at 10-12.

1. Dr. Rabara.

Dr. Rabara performed a p$ytogical assessment of Ritiff on Januay 29, 2014,
and diagnosed her with unspecified depkessiisorder with anxious features an
unspecified neurocognitive disorder. AZR57-63. Heopined that Plaintiff had
“moderate difficulty carrying out detailed ingttions, sustaining her concentratio
performing activities withira schedule[,] sustaining andarary routine, and completing
a normal work day at a consistent paceA.R. 2063. Plaintiff cites the following

testimony from the hearing and argues that®abara’s opinion establishes disability:

[Plaintiff's Counsel]: And if a person we to have difficlty sustaining an
ordinary routine and completing a noilmeork day at a consistent pace,
would that person be able to maintain work?

[Vocational Expert]: No.

AR.77.
Defendantrespondshat the hypothetical posed by dtiff's Counsel “is not a
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complete statement of Dr. Rabara’s opinidit€cause Dr. Rabara opined to “moderate

difficulty,” while the hypothetical simply assumed “diffulty.” Doc. 25 at 7 (citing SSA
Program Operations Manual Syste(ROMS) DI 24510.065(B)(1)(c)available at

https://secure.ssa.gov/apps10/poms.nsf/Inx/04@3&8). But the POMS section cited by
Defendant instructs agency medical consultardsto include nonspecific qualifying

terms such as “moderate” the RFC narrative becauses]ich terms do not describg

AY”4

function and do not usefullyconvey the extent of capity limitation.” POMS

DI 24510.065(B)(1)(c). The POMS section does regulate the terms that can be used

in hypotheticals posed to vocational experfshe hypothetical above fairly restates Dr.
Rabara’s opinion and avoidse of the term “moderate.”

Defendant next argues that the hyputta took one sentence of Dr. Rabarals
opinion out of context, and that the ALRFC determination adeqtely incorporated
the overall findings of the opinion. Doc. 255-6. The relevant portion of the RFC
assessment states that Plaintiff is “lirditeo understanding, membering and carrying
out simple instructions and performing siepoutine repetitive tasks; and she can or
have superficial interaction with co-workeasd no direct publicantact.” A.R. 18.
Defendant asserts that evenemdr an ALJ assignan opinion great weight, he need not
incorporate the opinion vieatim into the RFC. Doc. 25 at 5-6 (citiRgpunds v. Comm’r
Soc. Sec. Admin807 F.3d 996, 1008th Cir. 2015);,Chapo v. Astrue682 F.3d 1285,
1288 (10th Cir. 2012)“[T]here is no requirement irthe regulations for a direct
correspondence between an Ri@ing and a specific medical opinion on the functiona
capacity in question.”)Turner v. Comm’r of Soc. Se6.13 F.3d 1217, 1222-23 (9th Cir.
2010)).

In Roundsthe court held that the ALJ had gdeately incorporated the opinions g

—

two doctors where the ALJ rell on the portions of the opinions containing “specific

Imperatives” and narratives raththan the “treatment recommendations” or “checkbax
general conclusions. 807 F.3d at 1005-06he court explained that “the ALJ i$

responsible for translating and incorporgtitiinical findings into a succinct RFC.Id.

<
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at 1006. Specifically, one doctor opined th@ claimant had “moderate limitations in
her ability to accept instructions andspend appropriately to criticisms from
supervisors.”’ld. at 1005. The ALJ traredied this to the plairffibeing limited to “one to
two step tasks with no public contact, tsamwork and limited coworker contactld.
at 1006. Similarly, infurner, the claimant’s treating doctor opined that the claimant had
“marked limitations in social factioning.” 613 F.3d at 1223The court held that the
ALJ had sufficiently incorpated this general obsenati by limiting the claimant to
jobs with no public contact and where it wolnld recognized that he works best alorje.
Id.

Thus the ALJ in this case was nogueed to incorporateach sentence of Dr
Rabara’s opinion verbatim tm the RFC. Rather, he waequired to translate Dr
Rabara’s clinical findings into a concise REE explain his reasons for rejecting certajn
findings). But utike the ALJs inRoundsandTurnerwho rephrased the general clinical
findings into concrete functional limitationhe ALJ here simply ignored Dr. Rabarals
conclusions regarding certaianctional capacities. The RHFE silent on Dr. Rabara’s
opinion that Plaintiff has limed ability to sustain conceation, follow a schedule or|

routine, and maintaira consistent pace. See A.R. 2062. The RFC cannot b

D

characterized as a fair translation because it does not mention any limitation in|the:
categories.See Brink v. Comm’r Soc. Sec. Admsd.3 F. App’'x 211212 (9th Cir. 2009)
(“The Commissioner’s contention that the q@be ‘simple, repetitive work’ encompasses
difficulties with concentration, persistee, or pace is not persuasiveSjubbs-Danielson
v. Astrue 539 F.3d 1169, 1174 (91@Gir. 2008) (“[A]ln ALJ’s assessment of a claimant
adequately captures restrictions relateddocentration, persistence, or pace where the
assessment is consistent with reswiesi identified in the medical testimony.”).
Moreover, Dr. Peetoom, whoseion was also afforded greaeight, similarly opined
that Plaintiff was limited in concentian and pace, axplained below.SeeA.R. 876.
2. Dr. Peetoom.

Dr. Peetoom evaluated Plaintiff on Noveer 7, 2012, and diagnosed her with
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generalized anxiety disorder. A.R. 871-76. didned that in many respects Plaintiff wa
oriented and “able to essentially functionlé@pendently,” but founthat she may require
“instructions to be repeated due to défisk behavior” and ‘@ditional supervisory
intervention” to stayfocused on job-related tasks “dte preoccupation with medica
issues.” A.R. 876. He noted that Pldinsicored 29 out of 30 othe mini-mental state

examination. A.R. 873. He also notedttduring the evaluatioBRlaintiff was frequently

focused on medical issues ratltban the questions he agkend that hypochondriasis

was a “potential diagnosis,” bilne did not have sufficienbformation to make such 3

diagnosis. A.R. 874. Plaintiff cites thdlaving testimony fronthe hearing and argues

that Dr. Peetoom’s opinion establishes disability.

[Plaintiff's Counsel]: If someone wid require additional supervisory
intervention in order to e her stay focused on job-related tasks, would
that person be abte maintain work?

[Vocational Expert]: Oftentimesadditional supervisory work is given
during — at the very lggnning, perhaps —

ALJ: Like a probationary —

[Vocational Expert]: That's theword | was looking for. ... The
probationary period. But if it wouldontinue, it would not be tolerated.

AR. 77.
Defendant responds that this hypaited incorrectly assumes that Plaintifbuld

require additional supervisory intervention,eahDr. Peetoom opineshly that Plaintiff

may require it. Doc. 25 at 6. According efendant, becauseighopinion was not a

“specific imperative of a limitation,” the ALWas not required to consider it. Doc. 25

at 6 (citing Rounds 807 F.3d at 1006)). But thease cited by Defendant did ng
announce such a ruleRoundssimply found thatan ALJ adequately incorporated
doctor's opinion by focusing on thespecific imperatives rather than th
recommendationsSee807 F.3d at 1005-06. Defendatdes not make this distinction

Dr. Peetoom’s opinion does not appeacoatain a “recommendations” section, and t
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portion that Plaintiff relies on appears in theafisection of the report where Dr. Peetogm

was instructed to give a statement of ‘lmsedical opinion” base on his “substantiated
medical findings about what the individual cgtill do despite his oher impairment(s).”
A.R. 875 (emphasis omitted).

Defendant also argues that the RFC mhaiteation adequatelyncorporated the
opinion by stating that Plaintiff is “limiteto understanding, remembering and carryi
out simple instructions and performing simpoutine repetitive tasks; and she can or
have superficial interaction witp-workers and no direct plubcontact.” Doc. 25 at 5-6
(quoting A.R. 18). This is aloser call than Dr. RabaraAlthough Dr.Peetoom notes
limitations regarding Plaintiff'@bility to concentrate and stay task, he seems to doul
this limitation, and the overall thrust of his rejis that Plaintiffcould function relatively

normally other than her preoccupation with medical issGe®A.R. 871-76.

In any event, thepinions of both Dr. Peetoomnd Dr. Rabara — which were

afforded great weight by th&LJ — agreed that Plaintiff vgalimited to some extent in
sustained concentration, petsisce, and pace. The RFCluded no limitations in thesg
areas, and there is no indicatithat the ALJ considerededhdoctors’ findings in these
areas. This was erro6eeValentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 690 (9th

Cir. 2009) (“[AJn RFC that fails to takento account a claimant’'s limitations is

defective.”).

The Court cannot deem the error hasslen light of the vocational expert's

testimony that specific portiorsdf each doctor’s opinion in #se categories, if accepted
would preclude work. But the Court domst agree with Plaiiff that the opinions
conclusively establish disabilityGiven that the two opinions are not in agreement on
exact extent of Plaintiff's mental limitatns, the ALJ should haweeighed the opinions
and made some finding as t@thppropriate functioméimitation, if any, to include in the

RFC. Plaintiff's counsel sintp took the most favorable pdise out of each opinion

modified it slightly, and posed it to ¢hvocational expert. The ALJ could have

formulated an alternative assessmegftelLeon v. Berryhill 880 F.3d 1041, 1045 (9th
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Cir. 2017) (remand for further proceedingsagpropriate when there are “outstandin
iIssues that must be resolvedfore a disability determitian can be made” and “furthel
administrative proceedgs would be useful’)Andrews 53 F.3d at 1039 (“The ALJ is

responsible for determining credibility, resioly conflicts in medical testimony, and for

resolving ambiguities.”). The Court will remafat the ALJ to make this determination.

B. PhysicalRFC.

Plaintiff argues that the ALJ erred in daténing that she had the physical RFC |
perform “less than the full range of light work,” including thbility to stad or walk for
six of eight hours, frequently climb rampsd stairs, frequentlgtoop and crouch, ang
occasionally balance and kne8eeA.R. 18. Specifically, Plaintiff argues that the AL
(1) provided insufficient reasons for disditng Plaintiff's physical symptom testimony
and (2) the testimony of her hastd, (3) failed to consider evidence that Plaintiff use(
walker for gait issues and frequiy fell, and (4) denied Plaiiff's request to subpoena
three consulting agency phgsins but nonetheless limd on these opinions in
formulating Plaintiff's physical RFCSeeDoc. 15.

1. Plaintiff's Symptom Testimony.

In evaluating a claimant’s symptom testiny, the ALJ must engage in a two-st€
analysis. First, the ALJ mudetermine whether the claimgmesented objective medica
evidence of an impairment that could m@aably be expected tproduce the alleged
symptoms. Garrison v. Colvin 759 F.3d 995, 1014 {{® Cir. 2014). The claimant is no
required to show that her impairment could reasonably be expected to cause the s
of the symptoms she has alleged, only thabuld reasonably haveaused some degre
of the symptomsld. Second, if there iso evidence of malingerg, the ALJ may reject

the claimant’'s symptom testimgpmnly by giving specific, cleaand convincing reasons

Id. at 1015. “This is not an easy requimrh to meet: ‘The clear and convincing

standard is the most demanding regdiin Social Security cases.Td. (quotingMoore
v. Comm'r of Soc. Sec. Admi@78 F.3d 920, 924 (9th Cir. 2002)).

! Defendant opposes the clear and convinaitemdard of review (Doc. 25 at 8
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Plaintiff appeared at the hearing witlwalker and testified that she used it eve
time she walked. A.R. 65, 6&laintiff testified that shevent to the doctor about thres
times per week, and stayed for @fnutes to an hour each timaA.R. 66. Plaintiff stated
that she could sit or stand for about 20 miautefore she needed to change positions {
to pain. Id. She stated that sheuadly spent about 6 hours imed each day, and he
doctors told her to elevate her legs. A.R.720 And she testified that her medicatiof
caused the following side effects: weigbain, nausea, sleepiness, dizziness, 4
vomiting. A.R. 72.

The ALJ found that Plaintif's medally determinable impairments coulg
reasonably be expected tousa the alleged symptoms, but that Plaintiff's stateme
concerning the intensity, persistence, amiting effects of these symptoms were n
entirely credible. A.R.19. He providdtiree reasons: (1) despite her impairmef
Plaintiff “engaged in a somewhat normal leweéldaily activity and interaction,” (2) she
did not “generally reaee the type of medical treatmeahe would expect for a totally
disabled individual,” and (3) her testmy was “not supported by objective medic
findings.” A.R. 19-20. The ALJ did not find that Plaintiff was malingering.

Plaintiff relies onBrown-Hunter v. Colvin806 F.3d 487 (9th Cir. 2015), an

argues that the ALJ's analysis is overlyngel and failed to identify any specifi¢

conflicts between Plaintiff's testimony anthe medical evidence. Doc. 15 at 1]
Defendant responds that tAd.J was not required to speiciélly discuss each piece o
evidence, and his reasoning is sufficientsigpport the credibilityfinding. Doc. 25
at 8-14. The Court will address each of the ALJ’s reasons.

a. TheALJ’'s First Reason.

An ALJ may reject a claimant’s symptamstimony if it is inconsistent with the

claimant’'s daily activities.See Burch v. Barnhgrd00 F.3d 676, 681 (9th Cir. 2005).

But “ALJs must be especiallyautious in concludig that daily activitie are inconsistent

but the Ninth Circuit has held that Defemd’'s position “lacks angupport in precedent
and must be rejectediarrison, 759 F.3d at 1015 n.18.
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with testimony about pain, because impants that would ungsgonably preclude
work and all the pressures af workplace environment wilbften be consistent with

doing more than merely resting in bed all dayzarrison 759 F.3d at 1016. Thus, a

ALJ may use a claimant’s daily activities dscredit symptom testimony only if the

activities contradict the claimed limitations, or the claimant “spendfsjbstantial part

of [her] day engaged in pursuits involvitige performance of physical functions that are

transferable to a work setting.’Orn, 495 F.3d at 639 (emphasis addeEddick v.
Chater, 157 F.3d 715, 722 (9th Cir. 1998).

The ALJ noted that Plaintiff testified thslhe lived with her children; watched heq
grandchildren; was able to toilet, batrend clean herself; prepared meals; watch
television; did laundry; texted with herildren; had a Facebook page; attended chur,
went to the park witlmer children; and lifted her granddsghter. A.R. 19. He also note
that in her function reportshe reported washing disheging shopping, to birthday
parties, and to the cemetery once per mamiimdling her own finances; reading; havir
barbeques at her house; foliag instructions adequatelgetting along with authority
figures; and handling stse and change okayd. Without explantaon, the ALJ found
that the “physical and mental capabilities rejeig performing” these tasks “are similg
to those necessary for obtaining and maintaining employmésht.’'But the ALJ did not
find that Plaintiff spent a substantial parther day performing these activities. Nor d
the ALJ explain why Plaintiff's activities areconsistent with heclaimed limitations.

Moreover, Plaintiff's testimony at thesfrring indicated that she performed mal
of these activities infrequentlyr with assistanceSeeA.R. 41-42 (stating that althoug]
her grandchildren stayed &aer house, Plaintiff's children provided the actual car
A.R. 57 (stating that she is able to toiledithe, and dress hersdifjt she does not bathg

every day because “it's tiso hard”); A.R. 59 (“I did a kd of laundry the other day. It

was the first load I've done in a few months. | put it in the washing machine. M)

brother took it out for me.”); A.R. 61 (stag that the last time she went to church

ed

g

=

d

in

person was “maybe two montlago,” and she watches it online when she cannot go);
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A.R. 62 (stating that she went to the paikhwviher grandchildren litshe fell within a few
minutes and had to leave after 20 minutesiR.A&8-70 (stating that she can lift a gallo
of milk but it is “kind of heavy,’and she never goes grocery shopping).

The function reports cited by the Alcbntain similar limiing statements.See
A.R. 223-25 (stating that she uses a walkeynable to do housettbchores other than
washing dishes, and can only do a chfwe 20 minutes before she has to stof
A.R. 260-67 (stating that she uses a walKeer “kids help witheverything,” she
sometimes goes grocery shopplng never alone ahoften using an ettric scooter, she
attends her grandchildren’srthiday parties or barbeques her house “maybe every
couple of months,” and she tries to goctaurch twice per month and to the cemetsg
once per month); A.R. 292-99 (stating tha¢ &fathes only wheshe has to, sometimes
needs help using the toilet,reaisband cooks for her, she shops for food once per mg
she can walk ten yards before she néeds$op, and she uses a walker daily).

The ALJ did not explain Wy these activities are incastent with Plaintiff's
claimed limitations, and it does not appear ®laintiff spent a substantial part of her dg
engaging in the activities. The Court caheonclude that the ALJ’s first reason fq
rejecting Plaintiff's symptom testimorwas specific, clear, and convincing.

b. TheALJ’'s SecondReason.

In some circumstances, “evidence obriservative treatmentis sufficient to
discount a claimant’s testimony regarding severity of an impairmd?dsia v. Astrue
481 F.3d 742, 751 (9th CiRk007). Here, the ALJ found that Plaintiff's “treatmef
records reveal [she] received routine, @wative, and non-emergency treatment sin
the alleged onset date.” A.R. 20. The Adtdted that he “readnd considered all the

medical evidence in the recgtéind he summarized a numlzértreatment records where

Plaintiff received CT scans of her brain, heglgest, and abdomen; electrocardiograms;

colonoscopy; an ultrasod of her head and neck; chegtays; and veous ultrasounds,
where the medical findings we unremarkable or normal. A.R. 20-21. The ALJ al

noted that Plaintiff had “a history of frequefinergency Room visits with no conclusiv
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diagnosis being made.” A.R. 22.

Plaintiff argues that these normal findindo not discredit her testimony becau

they are unrelated to her impairments ongistent with her impairments and allege

symptoms. Doc. 15 at 15-17or example, Plaintiff asserts that the normal brain
scans are irrelevant because she did not alieg®in injury, and the lack of pulmonar

emboli in a June 2012 chest CT scan is insignificant because pulmonary emboli g

expected to be present at each examinatidn.at 15. Plaintiff argues that the normal

stress test in January 2013 is irrelevant givex later tests verifiedhe had bradycardia
and she was recommended for and implanted with a pacemedkesee alscA.R. 2595.
Defendant does not disputeetie specific assertionSeeDoc. 25 at 9-10.

Moreover, the record camhs evidence that Plaintiff sought significant ar
frequent treatment. Plaintiff testified thstte went to the doct@bout three times per
week, and the record contaiegidence that she was hosp#ed frequently. A.R. 66;
Doc. 15 at 4-5 (listing 15 instances of pwalization in 2013 and 2014). She we
prescribed numerous medications and mediealices, including Coumadin, Lovenox
Percocet, diazepam, Lortab, levothyroxineinbgril, Clonidine, Triamterene, Cloreg
gabapentin, an IVC filter, and a loop recor@ed pacemaker. A.R. 400, 414-15, 44
490, 544, 579, 972, 2125, 2291. The JAprovided no explanation as to why I
considered these treatments to be “coregere,” and such a characterization is n
supported by the record. Tl@ourt accordingly finds thathis was not a convincing
reason to discredit Plaintiff's testimony.

C. TheALJ's Third Reason.

The Ninth Circuit has made clear thatttie claimant produces objective medic:

nd

1S

i\

evidence of an underlying pairment, an adjudicator may not reject a claimant’s

subjective complaints basedlaly on a lack of objectivanedical evidence to fully
corroborate the alleged severity of paitnnell v. Sullivan947 F.2d 341, 345 (9th Cir
1991); Garrison 759 F.3d at 1014 (quotifgmolen v. Chatet80 F.3d 1273, 1282 (9th

Cir. 1996) (a claimanneed not produce “objective medi evidence of the pain ol
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fatigue itself, or the severity thereof”)). Ban ALJ may rely on contradictory medics
evidence to discredit sympto testimony, so long as h&nake[s] specific findings
justifying his decision.” Carmickle v. Comm’r, Soc. Sec. Admi33 F.3d 1155, 1161
(9th Cir. 2008). “General findings are irffigient; rather, the Al must identify what
testimony is not credible and what evidencelermines the claimant’s complaints.’
Brown-Hunter 806 F.3d at 493 (quotirigeddick 157 F.3d at 722).

The ALJ stated that Plaintiff's “alledeloss of function is not supported b

objective medical findings” (A.R. 20), but guided no supporting explanation qr

analysis. The ALJ did cite a number of medical records where the findings were n
or unremarkable see A.R. 20-21), but he provided nexplanation as to why thess
findings undermined Plaintiffsymptom testimony. Nowherdoes the ALJ “identify

what testimony is not credible and what @rnde undermines” Plaiff's complaints.

Brown-Hunter 806 F.3d at 493. This is not a aleand convincing reason to discred|

Plaintiff's testimony.
d. Conclusion.

Because none of the ALJ's reasonstlisar and convincing, the ALJ erred i
discrediting Plaintiff's testimony regard the severity of her symptom&eeGarrison,
759 F.3d. at 1015. @en that Plaintiff's testimony clearly conflicts with the physic
RFC determination on whicthe ALJ based his ultimatinding of nondisability, the
Court cannot deem this error harmless. Because the vocational expert did not speqg
opine whether Plaintiff could sustain workhér symptom testimony were credited, ti
Court will remand for further develomnt of the recoran this issue.

2. Mr. Baker’s Testimony.

To disregard the testimony of a lay vass, the ALJ must provide specific reaso
that are germane teach witness.Valenting 574 F.3d at 694. Mr. Baker completed
third party function report in which he reported largely the same limitations Plai
testified to. SeeA.R. 268-77 (stating that Mr. Rar lives with Plaintiff and does

“everything” for her; he helps her up from bedget to the restroom; Plaintiff is able t
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clean and cook “a little sometimes . . . wheeling well”; Plaintiff isin pain every day
and has dizzy spells; Plaintiff goes to therstonce per month and the doctor three tim

per week; Plaintiff uses a walker).

The ALJ found that Mr. Baker’'s statememisre “only credible to the extent that

his statements are consistent with the aion that [Plaintifi can do the work
described herein.” A.R.19. The ALJ gatree following reasons(1l) the statements
were not given under oath; (2) as a lay e#s, Mr. Baker was not competent to ma
diagnoses or “argue the severity of [PlaintifSymptoms in relatiorisp to her ability to
work”; (3) the medicakvidence did not support his statms; and (4) as Plaintiff's sole
supporter, Mr. Baker’s statements were bidasgthis financial interest in the outcome ¢
this case. A.R. 19. Plaintiff argues thatgh are not germane reasons. Doc. 15 at 24
Defendant concedes that the ALJ erredejecting Mr. Baker’s statements base
on the first three reasons. Doc. 25 at 20t Befendant argues that the fourth reason
alone sufficient. Id. at 21. Defendant citeSreger v. Barnhart464 F.3d 968 (9th Cir.
2006), andingham v. AstrueNo. EDCV 10-1479-JEM, @1 WL 3424485 (C.D. Cal.

Aug. 5, 2011), in supportld. In Greger, the ALJ properly rejected testimony from the

plaintiff's girlfriend because hestatements were inconsistemth the plaintiff's reports
to physicians during the releviatime and she had a “closeatonship” with the plaintiff
and was possibly influenced by a desiren&dp him. 464 F.3d at 972. Ingham the
ALJ properly rejected testimorfyom the plaintiff's mothebecause her statements we
inconsistent with the medicalidence, simply parroted thmaintiff's testimony, which
the ALJ properly discredited, and she hadnariicial interest because she was plaintif
sole supporter. 2010WL 3424485, at *8.

Neither Ingham nor Greger held that potential finamal interest alone is a
sufficient reason to reject layitwess testimony. Defendant cit¥¢alentine 574 F.3d
at 694, for the proposition that only onerrgane reason is necessary. Doc. 25 at
Valentine addressed an ALJ’s rejection ofatgments from two lay witnesses: th

plaintiff's wife and his formesupervisor. True, the coddund that one germane reasa
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was sufficient to support the ALJ's rejemti of the supervisor's testimony, but i
addressing the wife’s testimonyetitourt held that “[ijn light of our conclusion that th
ALJ provided clear and convincing reasons figjecting [the plaintiff's testimony], an
because [the wife’s] testimony was similar.,.it follows that the Al also gave german
reasons for rejecting [the wife’s] testimony574 F.3d at 694. The court further he
that the fact that the wif@as an interested party wast @ogermane reason because tf
IS a characteristic “common to all spousesd. The court clarified: “[E]vidence that &
specific spouse exaggerated a claimant’'s symptomesrder to get access to [her]
disability benefits, as opposéal being an ‘interested partini the abstract, might suffice
to reject that spouse’s testimonyid. (emphasis in original). But the court found that t
ALJ’s reliance on this non-germane reasors Warmless in light of the other germar
reasons.ld.

The Court cannot concludkat the ALJ provided specific, germane reasons
discrediting Mr. Baker’s testimony. Althoughwas not error to consider Mr. Baker’s
financial incentive, this reason alone is sofficient under the circumstances because
ALJ did not find that Mr. Baker “exaggeratdPlaintiff’'s] symptomsin order to get
access to [her] disability benefits¥Valentine 574 F.3d at 694. The ALJ stated that tl
“most important[]” reason he rejectedrMBaker’s testimony was that the medic
evidence did not support his statement reason Defendant cades was error. The
ALJ provided this same reason in rejecti?lgintiff's symptom testimony, and the Cou
concluded above that it was nat convincing reason. Inght of (1) the similarity
between Plaintiff's testimony and the tieoony of her husband(2) the Court’s
determination that the ALJ erred in disated) Plaintiff's testimony, and (3) the ALJ'S
statement that the same r@aghe Court found unconvincingith respect to Plaintiff's
testimony was the most important factorr@ecting Mr. Baker’s testimony, the Coui
concludes that the ALJ’s citation of ongaably germane reason (financial interest) dg

not suffice.

This error was not harmless for the sae&sons that the ALJ’s error in rejecting
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Plaintiff's testimony was noharmless. Both Plaintifand Mr. Baker testified to
limitations that directly conflicwith the physical RFC datmination. The Court will
remand for reconsideration of this issue.
3. Evidence of Falls and Walker.
Plaintiff argues that the ALJ failed tortider “extensive evihce of [Plaintiff's]

gait dysfunction, imbalance, frequent falls, syncope, [and] her need to use a walkey

and her “need to periodically lidown, rest, or take breaksyhich is inconsistent with
the ALJ’s physical RFC determination. Ddé. at 8, 21-22. At the hearing, Plaintiff
appeared with a walker and testified that legan using it in 2016r 2011 and used it
every time she walked. A.R. 65, 68. Shetiteed that her orthopedic surgeon, Dy.
Domer, prescribed the walketd. The ALJ asked Plaintiffsounsel if the prescription
was in the recordld. Counsel stated thahe could not locate tlaetual prescription, but
she found “eight-plus” mentions tife walker througbut the record.d.

The ALJ's RFC discussiodid not explicitly address éhwalker or evidence of
falls, syncope, or gait issues. But inkimg the physical RFC determination, the ALJ
assigned great weight to theimpns of agency consultinghysicians Terry Ostrowski,
James Wellons, and James Metcalf. A.R.22e alsoA.R. 80-87, 848-55, 92-116
These doctors opined to ligphhysical restrictions despitelaintiff's impairments. Id.
at 85-86, 849-50, 110.

The ALJ stated that he “read and ddesed all the medical evidence in the
record” in making the RFC determination. RA20-23. The record contains evidenge
that Plaintiff used a walker and had galtnormalities and issues with falling and
fainting. E.g, A.R. 544-46 (noting that Plaifti“was unable to walk” and had “some
gait disturbances” due to swelling in her kne@83 (noting that Plaintiff started using p
walker due to “recurrent falls, dizzinessdawertigo”), 1322 (noting that Plaintiff hac
“chronic knee pain and uses a walker”); 1662aintiff “ambulates with the walker,
which she uses at home as well”), 189tbtihg a “history of frequent falls” and

“abnormal gait”), 2058-59 (notgqthat Plaintiff's leg was in a cast and she was ir
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wheelchair due to a fainting episode resgjtin surgery to repair her ankle), 229
(Plaintiff went to the emergency room afte syncopal episode and had another epis
in the emergency department). But the record also contains conflicting evidemge.
A.R. 415 (noting that Plairffis range of motion ad strength in all four extremities wers
normal), 579 (noting “normal gait”), 1091af®e), 2310 (recommending “[n]o physicall
strenuous activity, but ambulatory and able#ory out light or sedentary work™), 233]
(noting “[n]ormal gait and station”).

In relying on the opinionsf Drs. Ostrowski, Wellongnd Metcalf, the ALJ stated
that the doctors’ “access to and revi®i the entire medical evidence render the
opinions both current and comprehensive.”"RA22-23. But the opinions were issug
in 2011, 2012, and 2014, respeely — about four, three, arahe year prioto the ALJ’'s

decision. Plaintiff arguesand Defendant concedes, thhts was error because th

opinions were not current and the doctors didragtew the entire record. Doc. 15 at 22

Doc. 25 at 16. Plaintiff specifically notébat the doctors did not consider importa
medical evidence that Plaintiff was “hospitalizfor severe sympas of her conditions
in almost every month of 2013.td. But this concern is alleaied by the fact that Dr.
Metcalf did consider this evidence, and noeréths opined to the same light restrictiorn
SeeA.R. 111-12. Thus, althoughe ALJ erred in stating & the opinions were curren

and based on a review of the entire recarty error is harmless because the ALJ (@

hde

1%
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consider the entire record and the three doctors consistently opined to essentiglly t

same limitations, albedét different times.

Plaintiff also argues that the ALJ errbd not including all ofthe limitations the
doctors opined to. Doc. 1522. All three doctoragreed that Plaintiff could frequently
lift 10 pounds, occasionally lift 2founds, and stand or sitrfeix hours of an eight-hour
day. A.R. 85, 110849. But Drs. Wellons and Metlf opined that Plaintiff had no

postural limitations, while DrOstrowski opined that Plaiff could only occasionally

crouch. A.R. 86,110, 850. The RFC amss that Plaintiff could frequently crouch.

A.R. 18. This is not a harmful error, wikethere remain two opinions entitled to gre
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weight that found no restriction on crouchingimilarly, Dr. Metcalf opined that Plaintiff
needed to avoid concentrated exposure toeme cold and heat, fumes, odors, dus
gases, and poor ventilation. A.R. 11But Drs. Wellons ad Ostrowski found no
restrictions in these categories. A.R.862. The Court will not disturb the ALJ’S
determination on thissue, where it remains sugrted by two opinions.

The ALJ's determination that Plaiffticould perform light work with the
additional restrictions noted above despigr documented gait and syncope issues
supported by substantial eviden The Court will not disturb the ALJ’'s physical RF
determination on the groundatthe ALJ failed to considehe walker and gait evidence.

4, Plaintiff's SubpoenaRequest.

Plaintiff challenges the ALJ’s reliance tre opinions of Drs. Ostrowski, Wellong

and Metcalf because Plaintiff was denied thpartunity to cross exame them. Doc. 15

at 22-23. Prior to the hearing, Plafiih submitted a request to subpoena the ng

examining agencyhysicians or alternatively to senceth interrogatories. A.R. 330-33.

At the hearing, the ALJ verbally denied trexjuest, but stated that he would revisit

after the evidence was presented if he falias necessary. A.R. 37. The issue was

revisited, and as noted above the ALJ cklan the opinions of three non-examining

agency physicians in formulagl Plaintiff's physical RFCSeeA.R. 22.

Plaintiff argues that this was error, citiiRjchardson v. Peralest02 U.S. 389
(1971), for the following proposdn: “When a disability clanant exercises her right tg
subpoena a physician underdz.C. § 405(d) and the requéstdenied, the physician’s
opinion is not substantial evidence on which a claimant’s disability evidence c3g

rejected.” Doc. 15 at 23The relevant portion dRichardsorstates:

We conclude that a written repolty a licensed physician who has
examined the claimant and who setgHan his report his medical findings

% Defendant also presentsigance that any error in hincluding the crouching or
environmental restrictions is tmless because, even if thestrictions were included in
the RFC, Plaintiff still could have performéigde three occupations the vocational exp
identified. SeeDoc. 25 at 18-19. Because theutt finds harmless error for othe
reasons, it need not coder this argument.
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in his area of competence may lexeived as evidence in a disability
hearing and, despite its hearsayaretter and an absence of cross-
examination, and despite the preseoicepposing direct medical testimony
and testimony by the claimahimself, may constitute substantial evidence
supportive of a finding by the heag examiner adverse to the claimant,
when the claimant has not exercised his right to subpoena the reporting
physician and thereby provide hinfsevith the oppominity for cross-
examination of the physician

402 U.S. at 402 (emphasis added). Pitintlies on the italicized language and argu
that because the court included this gigljfit follows that when the claimaritas
exercised her right to subpoena the physicthe ALJ may not rely on the physician’
opinion if he denies the subpoena request. Doc. 15 at 23.

Defendant responds that this argunteasts on flawed reasoning,” but does n
offer contrary authority. Doc. 25 at 19. fBedant also argues that Plaintiff waived th
argument by failing to object after tiA¢.J verbally denied the requedd. at 20. Neither
party offers a case directly on point.

The Ninth Circuit has held that “whetlke physician is a crucial witness whog
findings substantially contradict the otherdizal testimony, . .. the claimant has beg
denied procedural due proceagsis request to subpoenaetiphysician is not granted.’
Solis v. Schweiker719 F.2d 301, 301 (9th Cir. 1983ge also Bello v. Astru@41 F.
App’'x 426, 427 (9th Cir. 2007). But alaimant is only entitled to “such cross
examination as may be requirtmt a full and true disclosuref the facts,” and the ALJ
has discretion to decide whenoss-examination is warrantedSolis 719 F.2d at 302
(quoting 5 U.S.C. § 556). Thuan ALJ's denial of a claimant’s subpoena request
reviewed for an abuse of discretiofal.

Although the opinions of Drs. Ostreki, Wellons, and Metcalf are fairly
characterized as “crucial’ to the ALJ’'s mdisability determinatin, Plaintiff does not
argue that their “findings substantialontradict the other medical testimony.ld.
at 301. InSolis and Bello, the claimant’s treating physam offered an opinion that

substantially contradicted tlagency physician’s opiniond. Plaintiff has not identified
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similar circumstances. The Court therefdioes not find an abuse of discretion.
IT IS ORDERED that the final decision of th€ommissioner of Social Security
is vacatedandremanded for further proceedings consistent with this Order. The ClI
shallterminate this action.
Dated this 7th daof May, 2018.

Nalb ottt

David G. Campbell
United States District Judge
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