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of America v. Cyprus Amax Minerals Company et al

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
United States of America, No. CV-17-00140-PHX-DLR
Plaintiff, (Related Case No. G¥7-08007-PCT-DLR)
V. ORDER

Cyprus Amax Minerals Company; and
Western Nuclear, Inc.,

Defendants.

=
1.

The United States, on behalf of thevifonmental Protection Agency, filed i
unopposed motion to enter the parties’ prodosensent decree. (Docs. 18, 18-6.) |
Navajo Nation filed a similar mimn in its related suit against Defendants. (Doc. 23,
CV-17-08007-PCT-DLR.) The Court grantec thnotions, finding the consent decree
be fair, reasonable, and consisterth the objectives of CERCLA.

IT IS ORDERED that the consent dex= is hereby entered:

CONSENT DECREE

Doc. 20
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No.
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Docke
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l. BACKGROUND

A. The United States of America (“lad States”), on behalf of the
Administrator of the United States Enviroental Protection Agency (“EPA”), filed a
complaint in this matter pauant to Sections 106 ah@7 of the Comprehensive
Environmental Response, Compensatiowl, laability Act “CERCLA”), 42 U.S.C. 88
9606 and 9607, against Cyprus Amax Mite@ompany (“Cyprus Amax”) and Westerr
Nuclear, Inc. (“Western Nuclear”) giectively, “Settling Defendants”).

B. The Navajo Nation filed a complaint this matter pursuant to Section 107
of CERCLA and Sections 2403, 25a8dd 2503 of the Navajo Nation CERCLA
(“NNCERCLA"), 4 N.N.C. 88 2403, 2501nal 2503, against Settling Defendants.

C. The United States and the Navajo Nafjoollectively, “Plaintiffs”), in their
complaint against the Settlj Defendants, each seaker alia: (1) reimbursement of
Past and Future Response Costs incurreitheirtase of the United States, by EPA and
other federal agencies, and in the cagh®Navajo Nation, by the Navajo Nation,
including the Navajo Natn EPA (“NNEPA”) and the Naajo Nation DOJ (“NNDQOJ"),
for response actions at tabandoned uranium mine si@sd one transfer station in

Arizona, New Mexico, and Utah, located onvadp Nation lands, and listed in Appendix

A (“Mine Sites”), together with accrued imest; and (2) performance of response actions

by Settling Defendants #te Mine Sites consistent with the National Contingency Plai
40 C.F.R. Part 300 (“NCP").

D. Cyprus Amax acknowledges that it is the successor in interest to Clima
Uranium Company and has a contractudigaition to indemny Chemetall Foote
Corporation, the corporate successor todthum Corporation of America and its
affiliates. Cyprus Amax further acknésdges that Climairanium Company,
Vanadium Corporation of America, or anatlverporate affiliate of Cyprus Amax was
historically involved in urailmm mining at each of the abandoned uranium mines listec

Appendix A except for the Ruby Mines S#ad the Proximate Mine Sites. Western

—
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Nuclear acknowledges that it was historicatlyolved in uranium mining at the Ruby
Mines Site identified in Appendix A.

E. Western Nuclear recently enteretbimn Administrative Settlement
Agreement and Order on Conséor Engineering Evaluation and Cost Analysidririhe
Matter of: Ruby Mines Sit¢).S. EPA Region 9, CERCLBocket No. 2016-10 and will
perform that work separatefsom this Consent Decree (“CD”)The Parties agree that al
future work at the Ruby Mines Site aftee Engineering Evaluation/Cost Analysis
(“EE/CA”) is completed will be performed pursuant to the terms of this Consent Dec

F. Pursuant to the settlement of the Tronox Incorgal&ankruptcy
proceeding|n re Tronox Inc.No. 09-10156 (ALG) (Bkr. S.D.N.Y.), the United States
and the Navajo Nation settledsolved, and recoverednids from Tronox Incorporated,

Kerr-McGee Corporation, and related subsi@isiof Anadarko Petroleum Corporation t

address certain abandoned uranium minesgtéal on Navajo Nation lands, including the

23 abandoned uranium minestéd and identified in Appendix B. Settling Defendants
acknowledge that Vanadium CorporationAoherica was historally involved in
uranium mining at each oférabandoned urarm mines identified in Appendix B. This
CD does not require Settling Defendants tdgren any work at any of the abandoned
uranium mines identified in Appendix B.

G. In accordance with Section 122(j)(1) ©ERCLA, 42 U.S.C. § 9622(j)(1),
EPA notified the Navajo Nen Division of NaturaResources, Navajo Nation
Department of Justice, U.Bepartment of the InterioNew Mexico Office of Natural
Resources Trustee, Arizona Natural Resoufcastee, State of Utah Lead Trustee, ang
State of Utah Co-Trustemn December 13, 2016, ofgatiations with the Settling

Defendants regarding the release of hazardalistances that may have resulted in injury

to the natural resources under federalté®ship and encourag#te trustee(s) to
participate in the negotiation of this CD.
H. Settling Defendants do not admit any liability to Plaintiffs arising out of

the transactions or occurrences alleged éncitimplaints, do not admit that any release

[€e.
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threatened release of hazardous substancesred while they operated any Mine Site,
nor do they acknowledge that the release i@atiened release of hazardous substance

at or from any of the Mine Sites constitutesraminent and substéial endangerment to

the public health or welfare or the emmnment. Settling Federal Agencies do not admi

any liability arising out of the transactionsamcurrences as may b#eged in any claims
by the Navajo Nation or countgaims by Settling Defendants.

l. Based on the information presendlyailable to EPA and the Navajo
Nation, EPA and the Navajo lan believe that the Work at the Mine Sites will be
promptly conducted by Settlirigefendants if conducted in awdance with this CD and
its appendices.

J. Solely for the purposes of Section3{j) of CERCLA, 42 U.S.C. 8§ 9613(j),
the Work to be performed by Settling Defent$ashall constitute a response action take
or ordered by the President for whictdicial review shall be limited to the
administrative record.

K. The Parties recognize, anat@ourt by entering this CD finds, that this CI
has been negotiated by the Parties in gaall and implementation of this CD will
expedite the cleanup of the Mine Sitexl will avoid prolonged and complicated

litigation between the Parties, and that i3 is fair, reasonable, and in the public

interest.
NOW, THEREFORE, it is hereby @ered, Adjudged, and Decreed:
Il. JURISDICTION
1. This Court has jurisdiction ovéine subject matter of this action

pursuant to 28 U.S.C. 8838, 1367, and 1345, and 42S.C. 88 9606, 9607, and
9613(b). This Court also has personal jurisdiction over the BaBaely for the
purposes of this CD and the underlying complaints, the Parties waive all objections
defenses that they may have to jurisdictiothef Court or to venue in this District. The
Parties shall not challenge the terms of @i or this Court’s jusdiction to enter and

enforce this CD.

s)

And
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1. PARTIES BOUND

2. This CD is binding upon the UndéeStates and the Navajo Nation
and upon Settling Defendants and their sucesssud assigns. Any ahge in ownership
or corporate or other legal status of SegfIDefendants includindput not limited to, any
transfer of assets or real or personalarty shall in no waylter Settling Defendants’
responsibilities under this CD.

3. Settling Defendants shalrovide a copy of this CD to each
contractor hired to perform the Work, asitall condition all contracts entered into
hereunder upon performancetbé Work in conformity vth the terms of this CD.
Settling Defendants or their contractors shall provide writigtice of the CD to all
subcontractors hired to perfo any portion of the Whl. Settling Defendants shall
nonetheless be responsible émsuring that their contrac®and subcontractors perform
the Work in accordance withe terms of this CD. Wh regard to the activities
undertaken pursuant to this C&ach contractor and subcautor shall be deemed to be
in a contractual relationship with ang Defendants within the meaning of
Section 107(b)(3) of CERCLA42 U.S.C. 8 9607(b)(3).

IV.  DEFINITIONS

4. Unless otherwise expressly providadhis CD, terms used in this
CD that are defined in CERCLA or regulations promulgateunder CERCLA shall
have the meaning assigned to them in CERGLin such regulations. Whenever terms
listed below are used in this CD or its apgiees, the following daitions shall apply
solely for purposes of this CD:

“Affected Property” shall men all real property at hMine Sites and any othe

real property where EPA determines, aty time, after providing a reasonable

opportunity for review and comment by ERA, that access, land, water, or oth
resource use restrictions areeded to implement the Work.
“CERCLA” shall mean the Comprehensive Environmental Respon

Compensation,

[




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

and Liability Act, 42 U.S.C. 88 9609675, and as subguently amended
“Consent Decree” or “CD” shall meathis consent decreand all appendices
attached hereto (listed Bection XXIII). In the event o€onflict between this CD and
any appendix, this CD shall control.
“Day” shall mean a calendar day. Inngputing any period afime under this CD,
where the last day would fall on a Saturdaynday, or federal ddavajo Nation holiday,

the period shall run until the closelmisiness of the next working day.

“Decision Document” shall mean any actimemorandum or record of decision

signed by EPA for one or m® of the Mine Sites.

“DOJ” shall mean the United States fgaetment of Justice and its success
departments, agencies, or instrumentalities.

“Effective Date” shall mean the date amp which the approval of this CD ig
recorded on the Court’s docket.

“EPA” shall mean the Uted States Environmentd@rotection Agency and ity
successor departments, agencies, or instrumentalities.

“EPA Hazardous Substance Superfund” shall mean the Hazardous Sub:
Superfund established by the InterRalvenue Code, 26 5.C. § 9507.

“Financial Assurance Amount” shall @an the amount calculated pursuant
Paragraph 27.

“First Component othe Work” shall mean removaits evaluations for all of the
Mine Sites and EE/CAs for those Mine Siter groups of Mine Sites where EP/

determines that an EEACshall be conducted.

“Cyprus Amax/WesterrNuclear Sites Special Account” shall mean the spe¢

account, within the EPA Haz#wus Substance Superfund, established for the Mine S
by EPA pursuant to Section 122(b)(3)@ERCLA, 42 U.S.C. § 9622(b)(3).

“Future Settling Defendants Response Costsll mean (i) those necessary cog

of response incurred by Settlimefendants after the Effectii@ate that are consistent

with the National Contingency Plan, as defina 42 U.S.C. § 9601(25), and that aris

or

stan

ial
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out of or in connection with the Workna (ii) any Future Response Costs paid by
Settling Defendants.

“Future Response Costs”ahmean all costs, includindput not limited to, direct
and indirect costs, that the United States or the Navajo Natiorsimtueviewing or
developing deliverables submiitgpursuant to this CD, in evseeing implementation of
the Work, or otherwise implementing, overisge or enforcing this CD, including, bu
not limited to, payroll costs, contractor costgvel costs, labotary costs, the costs
incurred pursuant to 1 12 (Engencies and Releases), 1 (3mmunity Involvement)
(including the costs of any technical assistagrant under Section 117(e) of CERCLA,
42 U.S.C. §8 9617(e)), 1 26 ¢Aess to Financial Assuree), 70 (Work Takeover),
Section VII (Remedy Review), Section VIlIIr@perty Requirements) (including the cost
of attorney time and any monies paid to seaur enforce access or land, water, or other
resource use restrictions, including, but notited to, the amount of just compensation),
and Section Xl (Dispute Resolution), antl ktigation costs. Fture Response Cost$
shall also include all Interim Response Costs, andnt&drest on those Past Response
Costs and Navajo Nation Pd’esponse Costs that Settlibgfendants have agreed tp
pay under this CD that has accrued punsua 42 U.S.C. 8607(a) during the period
from June 15, 2016 to the Effective Datethe case of the United States, and from Jyne
30, 2016 to the Effective Date, ihe case of the Navajo Nation.

“Inflation Start Date” shall mean the earlief either (1) the date EPA selects at
least one response action for one or morthefmines included ikttachment A of the

Statement of Work, after compilen of an EE/CA or Remediahvestigation pursuant to

>

the Statement of Work, or (2) January 1, 20E8r purposes of determining the Inflatio
Start Date, Interim Actions required pursuémtSection 7 of the Statement of Work do
not constitute a “response action” tirdggers the Inflation Start Date.

“Institutional Controls” or “ICs” shall meaRroprietary Controls and applicabl

[1°)

Navajo, state, or local laws, regulationmdinances, zoning resttions, or other

governmental controls or notices that: (a) limit land, water, or other resource use t
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minimize the potential for humasxposure to Waste Material at or in connection with the

Mine Sites; (b) limit land, war, or other resource ude implement, ensure non;
interference with, or ensure the proteetiess of the response action(s); and
(c) provide information intended to modify guide human behavior at or in connectig
with the Mine Sites.

“Interim Response Costs” shall meanaists, including, but not limited to, direc
and indirect costs, (a) paid by the Unitedt&¢ or the Navajo Nation in connection wit
the Mine Sites between June 15, 2016 oreJ80, 2016, respectiyeland the Effective
Date, or (b) incurred prior to the Eftaee Date but paid after that date.

“Interest” shall mean interest at the rafeecified for interest on investments of th
EPA Hazardous Substance Superfund, compeadirehnually on Octobel of each year,
in accordance with 42 U.S.C. 8®@&ga). The applicable rate oftanest shall be the rate ir
effect at the time the interestcrues. The rate of interestsigbject to cange on October

1 of each year. Rateseaavailable online atttp://www2.epa.gowuperfund/superfund-

interest-rates

“Mine Site” shall mean onef, and “Mine Sites” shall mean some or all of, th
abandoned uranium mine sites and onesfeanstation in Arizona, New Mexico, an(
Utah, located on Navajo Natidands, that are enumerateddatescribed in Appendix A,
and other areas where contamination assetwaith those abandodeiranium mine sites
and one transfer station has been deposgtied, disposed of, placed, or otherwi
come to be located. The Parties agreettigt may amend Appendix A to add or dele
Mine Sites by mutual consent.

“Mining” shall include reconnaissancedrilling, exploring, investigating,
surveying, or other activity l&ted to locating, extractingransporting, or processing ofrs
or minerals from the ground as wa#l the sale of ores or minerals.

“National Contingency Plan” or “8P” shall mean t National Oil and

Hazardous Substancsllution Contingacy Plan promyated pursuant to Section 10

or

n

e
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of CERCLA, 42 U.S.C. § 9605, codified 40 C.F.R. Part 300and any amendments

thereto.

D

“Navajo Nation” shall mean the Navajation and each department, agency, and

instrumentality of the Navajo Nation. &hterm shall not include Navajo Natio
enterprises.

“Navajo Nation lands” shall mean all landsthe Navajo Nation as described in
N.N.C. § 254(A).

“Navajo Nation Past Response Costs” HN‘Past Response Costs” shall mean
costs, including, but not limited to, direct and indirect costs, that the Navajo Nation
at or in connection with the Me Sites through June 30, 208us Interest on all such
costs that has accrued pursuant to 42.C. 8 9607(a) tlough such date.

“NNCERCLA” shall mean the NavajdNation Comprehensive Environmenta
Response, Compensation, and Liability Act, 4 N.N.C. 88 2102-2805, and as subseg
amended.

“NNCERCLA Cyprus Amax/Western Nucle&ites Special Account” shall mea
the special account that istaslished for the Mine Siseby NNEPA pursuant to the
NNCERCLA, 4 N.N.C. 8 2504(A)(5), and ah is within the existing Hazardous
Substance Fund established uriterNNCERCLA, 4 N.N.C. § 2701.

“NNDOJ” shall mean the Neajo Nation Department afustice and its successd
departments, agencies, or instrumentalities.

“NNEPA” shall mean the Najo Nation EnvironmentdProtection Agency and its

successor departments, agescor instrumentalities.

“Notice of Completion oWVork” shall mean ta notice issued by EPA pursuant t
Section XXV after EPA determines thatttieg Defendants have completed all Wor
required by this CD and SOW, except foyP@&nt of Future Response Costs and Rec(
Retention.

“Operation and Maintenance” or “O&M” shall mean all activities required

N
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operate, maintain, and monitor the effeetiess of the response actions undertal
pursuant to the Statement of Work (“SOW”), as specifiedhan SOW or any EPA-
approved O&M Plan.

“Paragraph” or “J” shall mean a ponticof this CD identified by an Arabic
numeral or an upper or lower case letter.

“Parties” shall mean #h United States, the Navajo Nation, and Settli
Defendants. “Party” shall mean any ondhase Parties, as the context requires.

“Past Response Costs” shall mean alitgpincluding, but not limited to, direc
and indirect costs, that tHeénited States paid air in connection vth the Mine Sites
through June 15, 2016, plus Interest onsaith costs that has accrued pursuant
42 U.S.C. § 9607(a) thugh such date.

“Past Settling Defendants Response Costall shean all response costs incurre
by Settling Defendants before tBffective Date of this CD.

“Performance Standards” or “PS” ah mean the cleanup levels and oth
measures of achievement of response adilgactives, as set fdrtby EPA in one or
more action memoranda or oneroore records of decisioesued in accordae with the
SOW, the NCP, and CERCLA.

“Plaintiffs” shall mean the UniteStates and the Navajo Nation.

“Post-Removal Site Control” shallean actions necessdryensure the
effectiveness and integrity of any removal @ctio be performed at a Mine Site or Mine
Sites pursuant to this CD attte SOW, consistent with Seans 300.415(1and 300.5 of
the NCP and “Policy on Management of PBsimoval Site Control” (OSWER Directive
No. 9360.2-02, Dec. 3, 1990).

“Proprietary Controls” shall mean easetseor covenants running with the land
that (a) limit land, water, or other resourcge and/or provide access rights and (b) are
created pursuant to common law or statutorybgvan instrument thas recorded in the

appropriate land records office.

Ken

[

to

d
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“Proximate Mine Site” shall mean one afid “Proximate Mine Sites” shall mea
some or all of, the seventeen abandoneahium mine sites in Arizona, and Ney
Mexico, and located on Najea Nation lands, that arenemerated and described i
Appendix A, and other areas where contation associated with those abandon
uranium mine sites has been deposited, stalisdpsed of, placed, or otherwise come
be located. The Proximate Mine Sites are oselphysical proximity to one or more @
the other Mine Sites. The Parties agree tiay may amend Appendix A to add or dele
Proximate Mine Sites by mutual consent.

“RCRA” shall mean the Solid Waste Pissal Act, 42 U.S.C88 6901-6992, and
as subsequently amended (also known aRésource Conservatiand Recovery Act).

“Section” shall mean a portion ofishCD identified by a Roman numeral.

“Settling Federal Agencies” or “SFAsshall mean any federal agenc)
department, or instrumentalitgvolved in or respnsible in any way for (a) any disposa
or release of Waste Material at the Mine Site (b) Mining activities at the Mine Sites
or otherwise alleged to be liable for contaation at the Mine Sit including but not
limited to the Atomic Energommission, the United StatBepartment of Energy, the
United States Nuclear Regulatory Commissitre United States Department of th
Interior and all subcomponents thereof, inthg but not limited to the United State
Geological Survey and the Bureau of Indiéfiairs, and any predecessor or succes
departments, agencies, or instrumentalities.

“Statement of Work” ofSOW” shall mean the documgrattached as Appendix
C, describing the activities Settling Defendantust perform to implement the respon
actions required by EPA under CERCLA at Mme Sites, pursuant to the terms of th
CD.

“Supervising Contractor” shall mean tpancipal contractoretained by Settling

Defendants to supervise and direct thplementation of the Work under this CD.

“Transfer” shall mean to Beassign, conveylease, mortgage, or grant a security

interest in, or where used as a noun, a, ssgignment, conveyanaa, other disposition

10
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of any interest by operation of law or otherwise.

“Trust Account” shall man the U.S. Four Cornetdranium Mine Sites Trust
Account established pursuant to the Trust &grent attached to thiSD as Appendix F,
Or any successor or substitute trust accounts.

“United States” shall meathe United States of Amien and each department
agency, and instrumentality of the ithd States, includingPA and the SFAs.

“Waste Material” shall mean (1) anydbhardous substance”der Section 101(14)

of CERCLA, 42U.S.C. 89601(14); (any pollutant or contaminant under

Section 101(33) of CERCLA, 42 U.S.C.9801(33); and (3) any “solid waste” unde
Section 1004(27) of RCRA, 42 U.S.C. § 6903(27).

“Work” shall mean all ativities and obligations SettijnDefendants are require(
to perform under this CD, except the aittds required under Section XX (Retention (
Records).

V. GENERAL PROVISIONS

5. Objectives of the Parties The objectives of #hParties in entering
into this CD are to protect public &léh, welfare, and the environment by the
investigation of and design @ammplementation of response actions at the Mine Sites |
Settling Defendants, to pagsponse costs of Plaintiffs, to resolve the claims of Plaintil
against Settling Defendants, as provided iati8as XV (Covenants by the United State
and XVI (Covenants by the Najo Nation), and to resolve the claims of Settling
Defendants and the Navajo Nation that have loea@ould have been asserted against t
United States with regard tbe Work at the Mine Sites, Past Response Costs, NN Pa
Response Costs, Future Respe Costs, Past Settling Def@ants Response Costs, and
Future Settling Defendants Response Castprovided in Seans XVI (Covenants of
the Navajo Nation) and XVII (Coventnof Settling Defadants and SFAS).

6. Commitments by SettlingDefendants and the SFAsSettling
Defendants shall finance and perform the Warkccordance with this CD, the SOW,
and all deliverables develapéy Settling Defedants and approved orodified by EPA,

11
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after reasonable opportunity for review ammanment by NNEPA, pursuant to this CD.
Settling Defendants shall pay tbaited States for its Paahd Future Response Costs
and the Navajo Nation for iast and Future Response Costs as provided in this CD.
SFAs shall reimburse Settlim@efendants Future ResportSests, a portion of Past
Response Costs and a portiorNaivajo Nation Past ResponGests, as provided in this
CD, and in the event of a Woilkakeover shall act in acaance with Paragraph 70.d.

7. Compliance with Applicable Law. Nothing in ths CD limits
Settling Defendants’ obligations to comply with the requirements of all applicable
Navajo, state, and federal laws and regulatiersept as provided in Section 121(e) of
CERCLA, 42 U.S.C. § 6921(egnd 40 C.F.R. 8800.400(e) and 300.415(j). Settling
Defendants must also comphyth all applicable or relevant and appropriate
requirements of all federal, Navajo, andstatvironmental laws as set forth in any
records of decision or actiotnemoranda for the Mine Sites, or otherwise identified
pursuant to the SOW. The activities condugtedsuant to this CDf approved by EPA,
shall be deemed to be consistent withKi@&P as provided in Section 300.700(c)(3)(ii) d
the NCP.

8. Permits.

a. As provided in Section 12é) of CERCLA, 42 U.S.C.
8 9621(e), and Section 300.400(e) of the Ni&Ppermit shall be required for any portio
of the Work conducted entirely on-siiez(, within the areal extemtf contamination or in
very close proximity to th contamination and necessary for implementation of the
Work). Where any portion of the Work thatist on-site requires a federal, Navajo, or
state permit or approval, Settling Defendants shall submit timely and complete
applications and take all othactions necessary to obtaihsuch permits or approvals.

b. Settling Defendants may seek rélimder the provisions of
Section Xl (Force Majeure) for any delaytime performance dhe Work resulting from

a failure to obtain, or a delay in obtainingygermit or approval referenced in § 8.a an

12
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required for the Work, provided thateghhave submitted tiely and complete
applications and taken all other actions necessary to obtain alpstrits or approvals.
C. This CD is not, and shall not lsenstrued to be, a permit issue
pursuant to any federal, Navagw, state statute or regulation.
VI. PERFORMANCE OF THE WORK
9. Coordination and Supervision
a. Project Coordinators.

(1) Settling Defendants’ Byect Coordinator must have sufficien
technical expertise to coordinatee Work. Settling Diendants’ Project
Coordinator may not be an attorney e@nting Settling Defendanin this matter
and may not act as the Supervisimmn@actor. Settling Defendants’ Project
Coordinator may assign other representativesuding other contractors, to assis
in coordinating the Work.

(2) EPA has designated Linda &es as EPA’s Project
Coordinator and Mark Ripperda asA® Alternate Project Coordinator. EPA
may designate other representatives, winnay include its employees, contractof
and/or consultants, to oversee the W&RA's Project Coordinator and Alternate
Project Coordinator will have the samelaarity as a remedial project manager
and/or an on-scene coordinator, as dbed in the NCP. This includes the
authority to halt the Work and/or tormauct or direct any necessary response
action when he or she determines that conditions at a Mine Site constitute an
emergency or may present an immediateahto public health or welfare or the
environment due to a release orethitened release of Waste Material.

(3) NNEPA shall designatend notify EPA and Settling
Defendants of their Project Coordinatmd Alternate Project Coordinator.
NNEPA may designate other representgiuvncluding its employees, contractors
and/or consultants, to assist its lBatjCoordinators. For any meetings and

inspections in which EPA’s Project Caolanators participate, NNEPA'’s Project
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Coordinator[s] also may participateettling Defendants shall notify NNEPA
reasonably in advance of anychumeetings or inspections.

(4) Settling Defendants’ Project Coordinator shall meet, in
person or by phone, with EPA’s Pecf Coordinator and NNEPA's Project
Coordinator, if he or she chooses to pgrtite, in accordanoeith the schedules
set forth in applicablevork plans approved pursuant to the SOW.

b. Supervising Contractor. Settling Defendants’ proposed
Supervising Contractor must have sufficiegghnical expertise to supervise the Work
and a quality assurance system thabgkes with ANSI/ASQ E4-2014, Quality
Systems for Environmental Data anechnology Programs: Requirements with
Guidance for Use (American National Standard).

C. Procedures for Disapproval/Notice to Proceed.

(1) Settling Defendants shall dgsiate, and notify EPA and
NNEPA, within 10 daysifter the Effective Date, of the names, contact
information, and qualifications @ettling Defendantgiroposed Project
Coordinator and Supasing Contractor.

(2) EPA, after a reasonable oppaority for review and comment
by NNEPA, shall issue notices of disappmband/or authorizations to proceed
regarding the proposed Project Coasator and Supervising Contractor, as
applicable. If EPA issues a notice of disapyal, Settling Defendants shall, within
30 days, submit to EPA a list of supplarted proposed Pregt Coordinators
and/or Supervising Contractors, ggkcable, including a description of the
gualifications of each. EPA shall, af@reasonable opportity for review and
comment by NNEPA, issue a notice of gipeoval or authorization to proceed
regarding each supplemental proposed coordinator and/or contractor. Settling
Defendants may select anyoedinator/contractor coveddby an authorization to
proceed and shall, within 21 daymtify EPA andNNEPA of Settling

Defendants’ selection.
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(3) Settling Defendants ngachange their Project Coordinator
and/or Supervising Contractor, as bggble, by following the procedures of
19 9.c(1) and 9.c(2).

(4) Notwithstanding the procedures{{ 9.c(1) through 9.c(3),
Settling Defendants hay@oposed, and EPA, afteaving provided a reasonable
opportunity for review and commeby NNEPA, has authorized Settling
Defendants to proceed, regarding the felloy Project Coordinator, Stuart Brown
333 N. Central Avenue, Phoenitizona 85004; (602) 366-8303;
sbrown@fmi.comand Supervising Contractda@H2M Hill, 9191 South Jamaica
Street, Englewood, Colada 80112; (303) 771-0900.
10. Performance of Work in Accordance with the SOW Settling

Defendants shall conduct all activities requipetisuant to the SO\W accordance with
the SOW and all EPApproved, conditionally approved, orodified deliverables. All
deliverables required to be submitted for awpat under the CD or SOW shall be subjeq
to approval by EPA, afterr@asonable opportunity forview and comment by NNEPA,
in accordance with Sections 13 (Appabof Deliverables) and 16 (NNEPA
Participation) of the SOW.
11. Annual Spending Cap. Settling Defendants’ digation to perform

the activities required bhe SOW shall be limitedy the following terms:

a. Settling Defendants shall not bequired to spend more than
$25 million per calendar year (“Annual Spimg Cap”) until the Inflation Start Date.

b. After the Inflation Start Date, and until all funds from the Trug
Account have been fully expded, the Annual Spending £ahall be $30 million, as
adjusted for inflation as provided in Paragraph 11.e.

C. After all funds from the Trust Account have been fully
expended, the Annual 8pding Cap shall be $25 millioas adjusted for inflation as
provided in Paragraph 11.e.
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d. The Parties shall undertake @amual planning process,
according to the work phs required by th6OW. Through this process EPA, after a
reasonable opportunity for review andrmoent by NNEPA, will determine which
activities under the SOW must performed in the followingear, subject to the Annual
Spending Cap. Settling Defeamts shall perform thosetagties as directed by EPA,
subject to the Annual Spending CapitMEPA'’s approval ad without waiver of
Settling Defendants’ rights, taf a reasonable opportunity for review and comment by
NNEPA, Settling Defendants m@grform additional response&tions that cause their
spending to exceed the Annualedging Cap in a calendar year.

e. Inflation is adjusted annuallyeginning on the Inflation Start
Date, based on the Producer Price Indegluekng food and energy (“PPI”). The annua
inflation adjustment, however, shall be less than 1% and no greater than 3%,
notwithstanding any lesser or greater change in the PPI.

f. Emergency Response Cost ExceptionAny costs incurred by

Settling Defendants in rpending to an event that causedhreatens to cause a release

of Waste Material on, at, or from any of thikne Sites and that constitutes an emergengcy

situation shall not count toward the Annuak8ging Cap that year. This exception shg
apply only when the emergency siteaticould not have been anticipated and
incorporated into the annual planning procdéshe response to the emergency situatic
continues for more than @ays, the costs of responséiaties performed after 90 days
shall be incorporated into tmext year’s annual planninocess and be subject to the
Annual Spending Cap. Notwithstanding angeastprovisions of this Consent Decree,
Settling Defendants shall not cease actions to addresseagesmy situation unless EPA
directs Settling Defendants do so. An “emergeasy situation” shall be defined as a
situation in which there is ammediate threat to humaedlth or the environment for
which EPA requires responaetivities to begin on-siteithin 24 hours of EPA’s
determination that a remaaction is appropriate.

12. Emergencies and Releases

16

n



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

a. Emergency Response and Reportingt any event occurs
during performance of the Work that causeghreatens to cause a release of Waste
Material on, at, or from a Mine Site that @tlconstitutes an emergency situation or tha
may present an immediate threat to pubéalth or welfare or the environment, Settling
Defendants shall immediately take all appraeri@ction to prevent, abate, or minimize
such release or threat of release. Settlintpbants shall take suettion in accordance
with all applicable provisionsf this CD and the SOW, including, but riotited to, the
Health and Safety Plan. Settling Defendafisll also immediately notify (1) EPA’s
Project Coordinator, EPA’s Alternatedpect Coordinator (if the EPA Project
Coordinator is unavailable), or the RegiobDaity Officer at (800) 300-2193 (if neither
EPA Project Coordinator is availabl@nd (2) NNEPA'’s Project Coordinator or
NNEPA's Alternate Project Coordinator (if NNEPA'’s Project Coordinator is unavaila
of the incident or site conditions.

b. Release ReportingUpon the occurrenagf any event during
performance of the Work that Settling Defants are required to report pursuant to
Section 103 of CERCLA, 42 8.C. 8§ 9603, or Section 83@f the Emergency Planning
and Community Right-to-Know Act of 88 (EPCRA), 42 U.S.C. § 11004, Settling
Defendants shall immediately orally ngti{1) EPA’s Project Coordinator, EPA’s
Alternate Project Coordinator (if the EPAdRct Coordinator is unavailable), or the
Regional Duty Officer a800) 300-2193 (if neither EPProject Coordinator is
available); (2) NNEPA'’s Project Coordinator or NNEPA's Alternate Project Coording
(if NNEPA'’s Project Coordinator is unavail&pj and (3) the National Response Centel
at (800) 424-8802. This reforg requirement is in adttbn to, and not in lieu of,
reporting under Section 103(@) CERCLA, 42 U.S.C. § 96@8), and Section 304 of
EPCRA, 42 U.S.C. § 11004.

C. For any event covered by {1 12ral2.b, Settling Defendants
shall submit a written report to EPA, with gogao NNEPA, withinl0 days after the

onset of such event, setting forth the acboevent that occurred and measures taken,
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and to be taken, to mitigate any releasthogat of release or endangerment caused or
threatened by the release and to prevent the reoccurrenaha selease or threat of
release.

d. Subject to Sections XV (Covants by Unitedstates) and XVI
(Covenants by Navajo Natiompthing in this CD, includig 11 12.a and 12.b, limits any
authority of Plaintiffs: (a) to take all appriate action to protect human health and the
environment or to prevent, abate, respon@taeninimize an actual or threatened releas
of Waste Material on, at, or from the Mine Sites(b) to direct or order such action, or
seek an order from the Court, to protect huinealth and the environment or to preven|
abate, respond to, or minimize an actual cedtened release of Waste Material on, at,
from the Mine Sites. If, due to Settling Defemds’ failure to take appropriate response
action under 11 12.a or 12.b, EPA or, as appate, NNEPA takes such action instead,
Settling Defendants sthaeimburse EPA or NNEPA, asppropriate, under Section X
(Payments for Future ResmanCosts) for all costs of the response action.

13. Community Involvement. If requested by EPA, after conferring
with NNEPA, Settling Defendants shall paipiate in community involvement activities.
Settling Defendants shall camet community involvemerdctivities under EPA’s and
NNEPA'’s oversight as providddr in, and in accordanceith, Section 3 (Community
Involvement) of the SOW. Such activities may include,dratnot limited to, designation
of a Community Involvement Coordinator aintblementation of a technical assistance
plan. Costs incurred by the United Stateshe Navajo Nation under this Section
constitute Future Response Costs toddabursed under Section X (Payments for
Response Costs).

14. Modification of SOW or Related Deliverables

a. If EPA determines, after a remsable opportunity for review
and comment by NNEPA, that it is necesgarynodify the work specified in the SOW
and/or in deliverables developed under th&\5i@ order to achievand/or maintain the

Performance Standards or to carry out anthtaen the effectiveass of the selected
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response actions, then EPA may notify SgtiDefendants of such modification. If
Settling Defendants object the modification they mayyithin 30 days after EPA’s
notification, seek dispute resolution un&arction Xlll. Notwithstading this paragraph,
EPA may not modify the SOW to requigettling Defendants to characterize or
implement response actions for groundwatesurface water at the Proximate Mine
Sites.

b. The SOW and/or related workagpis shall be modified: (1) in
accordance with the modifitan issued by EPA; or §2f Settling Defendants invoke
dispute resolution, in accadce with the final resadlion of the dispute. The
modification shall be incorporated irdmd enforceable und#ris CD, and Settling
Defendants shall implement all work requitgy such modificatin. Settling Defendants
shall incorporate the modaation into the deliverablequired under the SOW, as
appropriate.

C. Nothing in this Paragraph dhbe construed to limit EPA’s
authority to require performance of further response actions as otherwise provided i
CD.

15. Modification of Ap pendices A and B The Parties age that they
may add or remove abandoned uranium mine sitehe transfer station from the lists in
Appendices A and B by mutual agresmhand written consent of each Party.

16. Nothing in this CD, tbh SOW, or any deliverddrequired under the
SOW constitutes a warranty or representatibany kind by Plaitiffs that compliance
with the work requirements strth in the SOW or related deliverable will achieve the
Performance Standards.

VIl. REMEDY REVIEW

17. Periodic Review If any remedial actions artaken at any Mine Site
or Mine Sites pursuant to this CD,tfieg Defendants shall conduct studies and
investigations to support EPA’s reviewsder Section 121(c) €ERCLA, 42 U.S.C. §

19

N thi




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

9621(c), and applicable regulations of wieatthe remedial actions implemented are
protective of human healind the environment.
VIIl. PROPERTY REQUIREMENTS
18. Agreements Regarding Access and Non-Interferenc8ettling
Defendants shall, with respect to any AffecBrdperty, use best efforts to secure all
necessary access agreements, which shalhfeeceable by SettignDefendants, EPA,
and NNEPA, and which shall provide that tease and/or permit holders at the Affecte
Property, and the Affected Property ownethié Affected Property is owned by another
entity that is not a Party, shall: (i) pide Settling Defendants, EPA, and NNEPA, and
their representatives, contractors, and sutsaotors, with access at all reasonable time
to such Affected Riperty to conduct any activitygarding this CD, including those
listed in § 18.a (Access Requirements); and¢€inain from using such Affected Propert)
in any manner that EPA determinegeaproviding NNEPA with a reasonable
opportunity to review and coment on the determinationjliypose an unacceptable risk
to human health or to the environment duexposure to Waste Material, or interfere
with or adversely affect thimplementation of the Work.
a. Access RequirementsThe following list provides examples of
activities for which access to arffActed Property is required:
(1) Monitoring the Work;
(2) Verifying any data or information submitted to the United
States or the Navajo Nation;
(3) Conducting investigations regang contamination at or near
the Mine Sites;
(4) Obtaining samples;
(5) Assessing the need for, planning, implementing, or

monitoring response actions at or near the Mine Sites;
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(6) Assessing implementation of glity assurance and quality
control practices as defined in the appd construction qualitgssurance quality
control plan, as provided in the SOW;

(7) Implementing the Work pursaoato this CD, including
pursuant to the conditions setttoin § 70 (Work Takeover);

(8) Inspecting and copying recordgerating logs, contracts, or
other documents maintained or geneatdig Settling Defendastor their agents,
consistent with Section XIX (Access to Information);

(9) Assessing Settling Defendants’ compliance with the CD;

(10) Determining whether the Affectderoperty is being used in a
manner that is prohibited or restricted that may need to be prohibited or
restricted under the CD; and

(11) Implementing, monitoring, maintaining, reporting on, and
enforcing any land, water, orl@r resource use restrictions.

19. Best Efforts. As used in this Sectiofbest efforts” means the
efforts that a reasonable pensin the position of Settling Defdants would use so as to
obtain access or use restrictions in a tynmeanner, including the cost of employing
professional assistance and the paymereadonable sums of money to secure access
and/or use restriction agreents. If Settling Defendants are bf@to accomplish what is
required through “best efforts” in a tingananner, Settling Defendants shall notify the
United States and the Navajation and include a desctipn of the steps taken to
comply with the rquirements in this Section. IféHJnited States deems it appropriate,
EPA may assist Settling Defendants, or tiekkependent action, iobtaining such access
and/or use restrictions. If the Navajotida deems it appropriate, NNEPA may assist
Settling Defendants, or takedependent action, in obtaug such access and/or use
restrictions. All costs incurteby the United States andetavajo Nation in providing

such assistance or taking such actionuidiclg the cost of attorney time and the amoun
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of monetary consideration or just comper@agaid, constitute Future Response Costs to

be reimbursed under Section X (Payments for Response Costs).

20. In the event of any Transfer tife Affected Property, unless the
United States otherwise consents in writi§gitling Defendants shall continue to comp
with their obligations undehe CD, including their obligtion to secure access and
ensure compliance with any land, water, or other resource use restrictions regarding
Affected Property.

21. Notwithstanding any provision of the CBlaintiffs retain all of their
access authorities and rights, as well as aheif rights to require land, water, or other
resource use restrictions, including entament authorities related thereto, under
CERCLA, RCRA, NNCERCLA, and any othapplicable statute or regulations.

IX.  FINANCIAL ASSURANCE

22. In order to ensure completion e Work, Settling Defendants shal
secure financial assurance, in an amountraeted in accordanceith paragraph 27, for
the benefit of EPA. The financial assurance must be one or more of the mechanism
listed below, in a form substantially identi¢althe relevant sample documents availabl
from the “Financial Assuram¢ category on the Cleanup Enforcement Model Languag

and Sample Documents Databasktd://cfpub.epa.gov/compliance/modelsid

satisfactory to EPA, after a reasonable appoty for review and comment by NNEPA.
Settling Defendants may use mulépnechanisms if they adimited tosurety bonds
guaranteeing payment, letters of creditstifunds, and/or insurance policies.

a. A surety bond guaranteeing pagmt and/or performance of the
Work that is issued by a gty company among those listed as acceptable sureties on
federal bonds as set forth in Circular ®f@he U.S. Department of the Treasury;

b. An irrevocable letter of credit, pable to or at the direction of
EPA, after a reasonable opportunity for eviand comment by NNEPA, that is issued
by an entity that has the &wfity to issue letters of edit and whose letter-of-credit

operations are regulated and examibgd federal or state agency;
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C. A trust fund established fohe benefit of EPA that is
administered by a trusteeatithas the authority to aa$ a trustee and whose trust
operations are regulated and examihgd federal or state agency;

d. A policy of insurance that proved EPA with acceptable rights
as beneficiary thereof and that is issue@bynsurance carrier thaas the authority to
iIssue insurance policies the applicable jurisdiction(g€nd whose insurance operations
are regulated and examined &yederal or state agency;

e. A demonstration by Settig Defendants that Settling
Defendants meet the relevdimancial test criteria o0 C.F.R. § 264.143(f) and the
reporting requirements of this Section foe sum of the Financial Assurance Amount
and the amounts, if any, of other fedessdte, or tribal envonmental obligations

financially assured through the use of afficial test or guarantee, accompanied by a

standby funding commitment, which obligates Settling Defendants to pay funds to of

the direction of EPA, after a reasonable agpnity for review and comment by NNEPA
up to the amount financially assured through the use of this demonstration in the ev
a Work Takeover; or
f. A guarantee to fund or perforthe Work executed in favor of

EPA by one of the following: (1) a direct indirect parent company of Settling
Defendants; or (2) a company that has a “&utigl business relationship” (as defined i
40 C.F.R. § 264.141(h)) with Settling Defamts; provided, however, that any compan)
providing such a guarantee must demonst@tEPA’s satisfaction, after a reasonable
opportunity for review and commeby NNEPA, that it meets the relevant financial tes
criteria of 40 C.F.R. 864.143(f) and reporting requirements of this Section for the su
of the Financial Assurance Amount and the am&uhany, of other federal, state, or
tribal environmental obligations financiallgsured through the use of a financial test o
guarantee.

23. Settling Defendants hawelected, and EPA h&sund satisfactory,

after a reasonable opportunity review and comment by NNER as an initial financial
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assurance a surety boimdthe form attached as Apperdd. Within 30 days after the
Effective Date, Settling Defendants shall secure all executed and/or otherwise finali:
mechanisms or other documents consistent thighform of financibassurance attached
as Appendix D and shall submit such meakbms and documents to the Regional
Financial Management Officeto the United States andetiNavajo Nation, and to EPA
and NNEPA as specified in SectiXXI (Notices and Submissions).

24. If Settling Defendants provide finaial assurance by means of a
demonstration or guarantaader § 22.e or 22.f, Settling adants shall also comply
and shall ensure that their guarantors dgmyith the other relevant criteria and
requirements of 40 C.F.R. 8§ 264.143(f) and 8estion, including, bunot limited to: (a)
the initial submission to E&°and NNEPA of rquired documents from the affected
entity’s chief financial officer and independeaertified public accountant no later than
30 days after the Effective Date; (b) the amlmesubmission of such documents within
90 days after the close of each such entfigtzal year; and (c) #hnotification of EPA
and NNEPA no later than 3fays, in accordance with2%, after any such entity
determines that it no longer séis the relevant financial secriteria and requirements
set forth at 40 C.F.R. 8 264.143(f)(1). SetjliDefendants agree that EPA may also,
based on a belief that an affected entigy no longer meet the financial test
requirements of § 22.e or 22.f, and aftegeasonable opportity for review and
comment by NNEPA, require reports of fn@al condition at anyime from such entity
in addition to those specified this Paragraph. For purposediof Section, references in
40 C.F.R. Part 264, Subpart td; (1) the terms “current clase cost estimate,” “current
post-closure cost estimate,” and “current plugging and abandonment cost estimate”
include the Financial Assurance Amount; (& phrase “the sum of the current closure
and post-closure cost estimates andctireent plugging and abandonment cost
estimates” includes the sumaif environmental obligationgncluding obligations under
CERCLA, RCRA, and any othéederal, state, or tribanvironmental obligation)

guaranteed by such company or for whscich company is otherwise financially
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obligated in addition to the Financial Asaaoce Amount under this CD; (3) the terms

“‘owner” and “operator” include Settling Defendants, if they are making a demonstration

or obtaining a guarantee under { 22.e of; 22d (4) the terms “facility” and “hazardous
waste management facilityficlude the Mine Sites.

25. Settling Defendants shall diligentigonitor the adequacy of the
financial assurance. If Setiy Defendants become awareaofy information indicating
that the financial assurance provided under this Section is inadequate or otherwise
longer satisfies the requirements of tBexction, Settling Defendés shall notify EPA
and NNEPA of such information withindays. If EPA determines, after a reasonable
opportunity for review and ecoment by NNEPA, that the financial assurance provided
under this Section is inadequate or otheewis longer satisfies the requirements of thig
Section, EPA will notify Settlig Defendants of such detamation. Settling Defendants
shall, within 30 days after notifying BRor receiving notice from EPA under this
Paragraph, secure and submit to EPA for eygdra proposal for a revised or alternative
financial assurance mechanismattlatisfies the requirements of this Section, and shal
submit a copy of the proposal NNEPA. EPA may extend thdeadline for such time as
is reasonably necessary for Settling Defendantthe exercise of due diligence, to
secure and submit to EPA a proposal fog\ased or alternative financial assurance
mechanism, not to exceed @8ays. Settling Defendants #Hallow the procedures of
1 27 (Modification of FinanclaAssurance) in seekirgpproval of, and submitting
documentation for, the revised or alternatiinancial assurance mechanism. Settling
Defendants’ inability to secure and submi&tA financial assurance in accordance wi
this Section shall in no wagxcuse performance of any other requirements of this CD,
including, without limitation, th obligation of Settling Defendgs to complete the Work
in accordance with thierms of this CD.

26. Access to FinancidAssurance.

a. If EPA issues a notice of implementation of a Work Takeove

under Y 70.b, then, in accamte with any applicablenfancial assurance mechanism
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and/or related standby funditommitment, EPA is entitlad: (1) the performance of
the Work; and/or (2) payment of any gaateed funds, in accordance with Y 26.d.

b. If EPA is notified by the issr of a financial assurance
mechanism that it intends t@ancel such mechanisamd Settling Defendants fail to
provide an alternative finandiassurance mechanism in acamde with this Section at
least 30 days prior to the cancellation d#te,funds guaranteed under such mechanisr
must be paid prior to cancellation in accordance with  26.d.

C. If, upon issuance of a notice iofiplementation of a Work
Takeover under  70.b, eith¢t) EPA is unable for any reason to promptly secure the
resources guaranteed under applicable financial assurance mechanism and/or relat
standby funding commitment, whether in caslin kind, to continue and complete the
Work; or (2) the financial assurance i®yided under § 22.e or 22.f, then EPA may
demand an amount, as determined by EPA,@efft to cover the cost of the remaining
Work to be performed. Settling Defendantalshmmediately upon written demand fron
EPA, pay the amount demded as directed by EPA.

d. Any amounts required to be paid under this I 26 shall be, as
directed by EPA: (i) paid to EPA in order facilitate the comigtion of the Work by
EPA or by another person; ar) deposited into an interesearing account, established
at a duly chartered bank or trust comp#émat is insured by the FDIC, in order to
facilitate the completion of thWork by another pson. If payment is made to EPA, EP/
may deposit the payment into the EPA Hdpais Substance Superfund or into the

Cyprus Amax/Western Nuclear Mine Sitegecial Account within the EPA Hazardous

Substance Superfund to be retrand used to conduct ondince response actions at of

In connection with the Mineites, or to be transferrdry EPA to the EPA Hazardous
Substance Superfund.
e. All EPA Work Takeover costs not paid under this 26 must

reimbursed as Future Response Costs uddetion X (Payments for Response Costs).
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27. Determining the amount of Sé&ling Defendants’ financial
assurance

a. The Financial Assurance Amoustiall be the sum of estimated
costs for Work under all Decision Documeftiswhich EPA has not yet issued a Noticeg
of Completion, pursuant to Section 10.8le¢ SOW. The Financial Assurance Amount
shall also include an additional amount@®.4 million until EPA issues a Notice of
Completion for the FirsEomponent of Work.

b. Settling Defendants shall begrgred to secure financial
assurance in an amount ebtoaone-half of the Financial Assurance Amount until the
Trigger (defined in  § 34.b(6))Jpon the occurrence of the Trigger, Settling
Defendants shall have no further obligatiorprovide financial assurance until the
amount of funds remaining in the Trust Aoobis less than the Financial Assurance
Amount. When the amount of funds remagin the Trust Account becomes less than
the Financial Assurance Amount, Setting Defenslahall secure financial assurance in
an amount equal to the difference betweenRimancial Assurance Amount and the Tru
Account balance, but not mottean one-half of the Fimaial Assurance Amount, until
the Trust Account is exhausted. Settlingdelants shall increase their financial
assurance semi-annually, if such an increaseggssary. Upon exhaustion of the Trus
Account, Settling Defendants shall be requireddntinue to secure financial assurance
in an amount equal to one-halftble Financial Assurance Amount.

C. Upon EPA'’s signature of a Bssion Document, the estimated
costs for the Workinder that Decision Document shallibeluded in the calculation of

the Financial Assurance Amount pursuanpaosagraph 27.a. Settling Defendants shall

secure any necessary additional financial assesawithin 30 days of EPA’s signature of

that Decision Document.
d. The Financial Assurance Amoumay be reduced only in

accordance with the procedusss forth in paragraph 27.e.
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e. Modification of Amount, Form, or Terms of Financial
Assurance Settling Defendants may at any time siuttarequest to reduce the Financia
Assurance Amount or change form or terms of therfancial assurance mechanism.
Any such request must be submitted to EE»8l NNEPA in accordance with § 23, and
must include an estimate of the costhle remaining Work under all Decision
Documents and in the First Component of\erk, an explanatioof the bases for the
cost calculation, and a descrgotiof the proposed changes, if any, to the form or terms
the financial assurance. EPA will not8ettling Defendants, after EPA provides a
reasonable opportunity for review and comnmsniNNEPA, of its decision to approve of
disapprove a requested reduction or chgngsuant to this Paragraph. Settling
Defendants may reduce the Financial Asscealyamount only in accordance with: (a)
EPA’s approval; or (b) if there is a disputiee agreement, final administrative decision,
or final judicial decision rgolving such dispetunder Section XllII (Dispute Resolution).
Within 30 days after EPA’spproval of or the agreement decision resolving a dispute
relating to the requested modification te gimount, Settling Defendants shall submit tg
EPA, with a copy to NNER, documentation of the reduced financial assurance
mechanism in accordance with f 23. Angidi®n made by EPA oa request submitted
under this Paragraph to change the forrteans of a financial assurance mechanism
shall be made in EPA’s sole and unreviewah$eretion, and such decision shall not bg
subject to challenge by Settling Defendantsspant to the dispute resolution provisions
of this CD or in any other fam. Within 30 days after reqe of EPA’s approval of any
requested modifications of the form or terof financial assurance pursuant to this
Paragraph, Settling Bendants shall submit to EP#vjth a copy to NNEPA,
documentation of the revised or alternafimancial assurance mechanism in accordan
with q 23.

28. Release, Cancellation, or Bicontinuation of Financial

Assurance Settling Defendants may release,a&nor discontinue any financial

assurance provided under this Section onlyafeer EPA issues a Notification of Work
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Completion under § 11.4 (Certification of VkadCompletion) of the SOW for every Mine
Site; (b) in accordance with EPA’s approval of such release, cancellation, or
discontinuation; or (c) if there is a digp regarding the release, cancellation or
discontinuance of any financial assuranoegccordance with the agreement, final
administrative decision, or final judalidecision resolving such dispute under
Section XllI (Dispute Resolution).

X. PAYMENTS FOR RESPONSE COSTS

29. Payment by Settling Defendants foUnited States Past Response
Costs.Within 30 days after the Effective Ba Settling Defendants shall pay to EPA
$1,506,915.01 for Past Response Costs. Payshail be made in aordance with I 35.a
(instructions for past response cost payments).

30. Payment by Settling Defendantdor NN Past Response Costs.
Within 30 days after the Effective Date ttBeg Defendants shigpay NNEPA $8,099.60
for Navajo Nation Past Response Costsynint shall be made eccordance with
35.c.

31. Payment by Settling Feleral Agencies for Pat Response Costs.

a. As soon as reasonably practicaafter the Effective Date, the
United States on behalf of the SFAs sipaly to EPA $1,506,915.01 for Past Response
Costs. Payment shall be made in accordantteParagraph 35.ar(tructions for past
response cost payments). The total amoubéetpaid by the Unite8tates on behalf of
the SFAs shall be deposited by EPA ia @yprus Amax/Western Nuclear Mines Sites
Special Account to be retainetd used to conduct or finance response actions at or i
connection with the Mine Sites.

b. As soon as reasonably practicaafter the Effective Date, the
United States on behalf of the SFAs sipaly NNEPA $8,099.59 fddavajo Nation Past
Response Costs. Payment shall belenia accordance with Paragraph 35.c.

32. Deposit of Past Response Costs Paymeiite total amount to be
paid by Settling Defendants rawant to I 29 shall be plesited by EPA in the Cyprus
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Amax/Western Nuclear Mine Sites Special Acdaoiornbe retained anased to conduct or
finance response actions at occonnection with the Mine Sites.

33. Payments by Settling Defendant$or Future Response Costs
Settling Defendants shall pay EPA and NNEPA all Future Response Costs not
inconsistent with the NCP.

a. Prepayment of Future Response Cost8Vithin 30 days after
the Effective Date, Settling Bendants shall pay NNEPA 80,000 as an initial payment
toward Future Response Casthis payment shall be made in accordance with § 35.c
(instructions for future response cost @gments). The total amount paid to NNEPA
shall be deposited in the NNCERCLA Cyprus Amax/Western Nuclear Sites Special
Account . These funds shall be retained arediusy NNEPA to condudar finance future
response actions at or in connection with the Mine Sites.

b. Periodic Bills. On a periodic basis, EPA will send Settling
Defendants a bill requimg payment that includes a caesimmary, which includes direct
and indirect costs incurred by EPA, its qators, subcontracterand DOJ. EPA may
periodically provide to Settlig Defendants estimates of FiguiResponse Costs incurred
by EPA since the date of the last bill and potipns of costs to be incurred by EPA in
the upcoming year. On a periodic baBIBIEPA will send Settling Defendants a bill
requiring payment that includes a cost sunynahich includes direct and indirect costs
incurred by NNEPA, NIDOJ, contractors, and subcont@st Settling Defendants shall
make all payments within 30 gimafter Settling Defendants’aeipt of each bill requiring
payment, except as otherwisevided in 36, in acedance with {1 35.b and 35.c
(instructions for future response cost payments).

C. Deposit of Future Response Costs PaymentBhe total
amount to be paid by Settlii@gefendants to EPA pursuant to § 33.b (Periodic Bills) sh
be deposited by EPA in the Cyprus Amax/¥ées Nuclear Mine Sites Special Account
to be retained and used to conduct or finance response actions at or in connection \

Mine Sites, or to be transferred by ERAthe EPA Hazardous Substance Superfund,
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provided, however, that EPA may deposit &Fel Response Costs payment directly into
the EPA Hazardous Substanag8rfund if, at the time theayment is received, EPA
estimates that the Cyprus Aam\Western Nuclear Mine SgeSpecial Account balance is
sufficient to address currentinticipated futureesponse actions to be conducted or
financed by EPA at or in connection witlethine Sites. Any desion by EPA to deposit
a Future Response Costs payment direottythe EPA HazardouSubstance Superfund
for this reason shall not be subject talidnge by Settling Defendants pursuant to the
dispute resolution provisions tfis CD or in any other fam. The total amount to be
paid to NNEPA by Settling ODendants pursuant to I 83 Periodic Bills) shall be
deposited by NNEPA into éENNCERCLA Cyprus Amax/Wesrn Nuclear Mine Sites
Special Account.

d. Unused Amount After EPA issues the Notice of Completion
of Work pursuant to Séion XXV and NNEPAissues a final accounting of the
NNCERCLA Cyprus Amax/Weasrn Nuclear Mine SiteSpecial Account (including
crediting Settling Defendantsrfany amounts received undg 33.a (Prepayment of
Future Response Costs) or 33.b (Peri@ilis), NNEPA will offset the next Future
Response Costs bill by the unused am@and by Settling Defendants pursuant to
19 33.a (Prepayment of Future Respons&s}or 33.b (Periodic Bills); apply any
unused amount paid by tamg Defendants pursuant to §§.a (Prepayment of Future
Response Costs) or 33.b (Periodic Biltspny other unreimbsed response costs or
response actions remaining at the Mine Sibesemit and return to Settling Defendants
any unused amount of tfiends paid by Settling Defeadts pursuant to 11 33.a
(Prepayment of Future Rempse Costs) or 33.b (Redic Bills). Any decision by
NNEPA to apply unused amounts to unreinsigal response costs or response actions
remaining at the Mine Sites shall notqaéject to challengey Settling Defendants
pursuant to the dispute resttun provisions of this Cr in any other forum.

34.Payments by SFAs.
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Costs.Following the Effective Date, and asosoas reasonably practicable following
receipt of payment instructions from thau$tee, the United States shall deposit $335
million into the Trust Account created pursuant to the fTAggeement that the United

States and Settling Defendastsll execute, attachedre&o as Appendix F.

Costs by the Trust.

a. Cash-out Paymemfor Future Settling DefendantsResponse

b. Reimbursement of Future Seting Defendants Response

(1) To obtain reimbursement fmothe Trust Account, Settling
Defendants must submit claims for reiméement pursuant to Section 4 of the
Trust Agreement. In no case mayttiieg Defendants submit claims for
reimbursement more frequently than oegery 30 calendar days. Nothing herein
shall be interpreted to precludettBeg Defendants from submitting claims for
reimbursement at less frequent intervals.

(2) The $25 Million Ca is equal to $25 million, as adjusted for
inflation pursuant to Paragraph 11.e.

(3) Before the Inflation StaiDate, Settling Defendants may
submit claims for reimbursement from theust Account for up to 50 percent of
Future Settling Defendants Response Costs.

(4) Annual Review by the United &es. No later than March 1
of each year, beginning in 2018, Settlibgfendants shall submit to the United
States a statement of Future SettlingeDdants Response §ls incurred in the

prior calendar year. Settling Defendasitsll include a statement of all

—+

reimbursements obtained from the Trust Account for costs incurred during tha
calendar year, as well as sufficient doemmation to allow verification of the

accuracy of the costs claimed, proof of payment of all of the Future Settling
Defendants Response Costsludled in the statemerand a signed certification
under penalty of law that such costs weareperly incurred and consistent with thie

National Contingency Plan, this Cons&ecree, and any Decision Documents.
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The information required under ttssbparagraph shall constitute a "Settling
Defendants Costs Statement."

(5) From the Inflation Start Date until the Trigger under
Paragraph 34.b(6), each calendar year Settling Defeaday submit claims for
reimbursement from the Trust Account feuture Settling Defendants Response
Costs up to 50 percent of the $25 MilliGap. For any Futur8ettling Defendants
Response Costs above the $25 Million @ad up to the Anrmal Spending Cap,
Settling Defendants magubmit claims for reimbursemefar 100 percent of such
costs from the Trust Account. If Settling feedants elect under Paragraph 11.d
perform Work that causes Future SettliDgfendants Response Costs to exceed
the Annual Spending Cap in any cadar year, Settling Dendants may submit
claims for reimbursement from the Tréstcount for 50 percerof such excess
amount.

(6) If and when the net total Future Settling Defendants Respd
Costs exceed $265 million (the "Trigger"), Settling Defendants may thereatfter
submit claims for reimbursement fronetfirust Account for 100 percent of
Settling Defendants Future Response Cagigp the Annual Spending Cap. For
the avoidance of doubt, the Trigger shall betadjusted for inflation pursuant to
Paragraph 11.e. If Settling Defendantxéunder Paragradi.d to perform
Work that causes Future Settling DefenddRésponse Costseéaceed the Annual
Spending Cap, Settling Defdants may submitaims for reimbursement from the
Trust Account for up to 50 percentsiich excess amount. Settling Defendants’
total net spending does not includgyapending for which Settling Defendants
obtained, or are in the process of obtaining, reimbursement from the Trust
Account. Settling Defendants must notify tinited States within 15 days after
its accounting indicates that total spending reached $265 million. Settling

Defendants shall include in this notditton a Settling Defendants Costs Stateme
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covering the period of time from the lastch annual statemigprovided pursuant
to Paragraph 34.b(4) through the Trigger.

(7)  Notwithstanding anything to ¢hcontrary contained herein,
but subject to the provisions of Paradra&a.b(8) regarding the Proximate Mines
for any Future Settling Defendis Response Costs incedrin response to an
emergency as describedRaragraph 11.f, Settling Defgants may submit claims
for reimbursement from the Trust Account tmly 50 percent of any such costs.

(8) Notwithstanding anything to ¢éhcontrary contained herein,
for any Future Settling Defendis Response Costs incurqggrsuant to Paragraph
11.f, to the extent (a) sudwosts are incurred at a Proximate Mine and (b) the
emergency was not causkey any action teen by Settling Defendants, Settling
Defendants may submit claims for reimbursement from the Trust Account (or
United States, in the event of the Re-@greEvent) for 100 percent of any such
costs.

(9) Inthe event EPA implemenésWork Takeover pursuant to
Paragraph 70, the Trust Aagott may be used to reimburse or incur response cd
for the Work other thaRkuture Settling Defendants Response Costs. If EPA
subsequently terminates the Wdrkkeover an®ettling Defendants resume
performance of the Work, disbursengefrom the Trust Account to the Settling
Defendants shall be reduced (or the Uni¢ates shall reduce its reimbursement
if after the Re-Opener EvBrby an amount equal the costs incurred by the
Trust Account in excess of what the Trdscount would have otherwise paid as
reimbursement for Future Settling Defants Response Costs. Such reduction,
however, shall exclude any costs thati(ilthe absence of a Work Takeover,

would not be paid by the Trust Accduas reimbursement for Future Settling

Defendants Response Costs pursuant tagPaph 34.b, and (2) are or could have

been paid through EPA’s a&ss to financial assuranparsuant to Paragraph 26.
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C. Re-Opener Event In the event the furgdin the Trust Account
are exhausted, the United States on behdHeSFAs agrees to thereafter reimburse
Settling Defendants f@0 percent of Future Settling f2adants Response Costs (“the
Re-Opener Event"). Settling Defendants maynsiti claims for reimbursement of up to
50 percent of Future Settlimgefendants Response Costec{uding any spending to
respond to an emergency asdeed in Paragraph 11.f, op to 100 percent of such
Future Settling Defendants Resyse Costs to the extenatlthey were incurred to
address an emergency sitoatiat a Proximate Mine pursuant to Paragraph 34.b(8)), tq
the Chief of the Environmental Defensec8on of DOJ's Environmental and Natural
Resources Division no more often than oacery six months. $ding Defendants shall
include with each claim for reimbursemen$ettling Defendants Costs Statement for th
period of time for which it seeks reimbursement.

d. Dispute Resolution for Future Settling Defendants Response
Costs

(1) Upon the receipt of any Settling Defendants Costs Statemé
the United States shall have 60 dayseview and approve the Settling
Defendants Costs Statemeiwithin 60 days of recetpof the Settling Defendants
Costs Statement, the United States magaibjn writing, and that objection shall
be sent to Settling Defendants pursuarRaoagraph 99. Any objection shall
identify the contested costs and the ¥&sr objection. As soon as reasonably
practicable following the close of the 60 dayiew period, the United States sha
reimburse Settling Defendarfts the United States' ale of any uncontested
Settling Defendants FutuResponse Costs contathien a Settling Defendants
Costs Statement.

(2) If the United States objects &my Settling Defendants Costs
Statement in whole or in part, SettlingfBredants and the UndeStates agree to
participate in informal negoti@ns to resolve the disputd.he period of informal

negotiations shall last 60 days from ttee the United States transmits its
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objection pursuant to Paragrh 99, and may be extended upon mutual consent
the United States arfkttling Defendants.

(3) If informal negotiations are unscessful, the United States
and Settling Defendants reserve their righsubmit the dispute to non-binding
mediation or to the Court to resolve the matter. The reasonable costs and ex
of mediation shall be borne equally by tharties, and each party shall bear its
own attorney fees, expert feasd other costs of mediation.

e. If the United States prevails in whole or in part upon any
objection to any Future Settling DefendaR&sponse Costs degxed in any Settling
Defendants Costs Statement, the next dedraent from the Trust Account (or the next
reimbursement from the United States, teathe Re-Opener Event) to the Settling
Defendants shall by reduced by a corresponding amount.

f. Section Xlll (Dispute Resolutiorgf this Consent Decree does
not apply to disputes raised pursuant to Basagraph. Any dispute raised pursuant to
this Paragraph shall not excuse performdrncthe SFAs and Settlingefendants of their
obligations under i Consent Decree.

g. Interest. The United States shall pay Interest on any unpaid
balance on a Settling Defendants Coséde®hent submitted purant to Paragraph
34.b(4); Interest shall begin to accrue stgrtom the 61st day after the receipt of a
Settling Defendants Costs Statemand shall continue through the date of the paymer
In the event the United Statekjects to a Settling DefendanCosts Statement in whole
or in part and prevails on aysputed costs, the United Statshall not be required to
pay those costs or anytémest on those costs.

h. The Parties to this CD recoge and acknowledge that the
payment obligations of the United Statesler this CD can only be paid from
appropriated funds legally available for symhrpose. Nothing in this CD shall be

interpreted or construed as a commitmemnequirement that the United States or any
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Settling Federal Agency obligate pay funds in contravéon of the Anti-Deficiency
Act, 31 U.S.C. 8§ 1341r any other applicablgrovision of law.
35. Payment Instructionsfor Settling Defendants
a. Past Response Costs Payments to the United States.

(1) The Financial Litigation Uni(FLU) of the United States
Attorney’s Office for the Dstrict of Arizona shall mvide Settling Defendants, in
accordance with § 99ith instructions regardinmaking payments to DOJ on
behalf of EPA. The instructions mustlude a Consolidated Debt Collection
System (CDCS) number to identify payments made under this CD.

(2) For all payments subject toisH] 35.a, Settling Defendants
shall make such payment by Fedwiredtonic Funds Transfer (EFT) / at
https://www.pay.govo the U.S. DOJ account, atcordance with the instructions
provided under and including referenteshe CDCS Numér, Site/Spill ID
Number A976, and DJ Number 90-11-2-10823/1.

(3) For each payment made unddstfi 35.a, Settling Defendants

shall send notices, including referenteshe CDCS, Site/Spill ID, and DJ
numbers, to the United States, EPA, ar@ERA Cincinnati Finance Center, all in
accordance with § 99.
b. Future Response Costs Payments the United States and
Stipulated Penalties
(1) For all payments subject toisH] 35.b, Settling Defendants
shall make such payment by Fedwire EFeéferencing the Site/Spill ID and DJ

numbers. The Fedwire EFT payment must be sent as follows:
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FederaReserveBankof New York

ABA = 021030004

Account= 68010727

SWIFTaddresss FRNYUS33

33Liberty Street

NewYork NY 10045

FieldTag4200o0f the Fedwire message should read
“D 6801072 7FEnvironmentaProtectionAgency”

(2) For all payments made understly 35.b, Settling Defendants
must include references to the Site/Siillland DJ numbers. At the time of any
payment required to be made in accomdawith  35.b, Settling Defendants shal
send notices that payment has been niadee United States, EPA, and the EPA
Cincinnati Finance Center, all in accordanath § 99. All ntices must include
references to the Site/Spill ID and DJ numbers.

C. Past and Future Response Gis Payments to the Navajo
Nation. All payments to the Navajo Nation required by this CD shall be made in
accordance with instructions be provided by NNEPA.

36. Contesting Future Response Cost$ettling Defendants may
submit a Notice of Dispute, initiatingelprocedures of Section Xlll (Dispute
Resolution), regarding arijuture Response Costdldd under I 33 (Payments by
Settling Defendants for Futel Response Costs) if theytdenine that EPA or the Navajo
Nation has made a mathematical error aluded a cost item tha not within the
definition of Future Response Costsjfdhey believe EPA or the Navajo Nation
incurred excess costs as a direct result dERA or NNEPA action it was inconsistent

with a specific provision or provisions ofgiNCP. Such Notice of Dispute shall be

submitted in writing within 30 des after receipt of the bill and must be sent to the United

States (if the United Statestcounting is being disputed) the Navajo Nation (if the

Navajo Nation’s accounting Iseing disputed) pursuant ection XXI (Notices and
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Submissions). Such Notice of Dispute sisakcifically identifythe contested Future
Response Costs and the basis for objacticSettling Defendants submit a Notice of
Dispute, Settling Defendants shall within B@day period, also asrequirement for
initiating the dispute, (a) pay all uncontestedurel Response Coststtee United States
and the Navajo Nation, and (&3tablish, in a duly charterédnk or trust company, an
interest-bearing escrow account thansured by the Federal Deposit Insurance
Corporation (FDIC), and remit to that escraacount funds equivalent to the amount of
the contested Future Response Costs. Settling Defendants shall send to the United
or the Navajo Nation, as appropriads,provided in Seah XXI (Notices and
Submissions), a copy of the transmittal letted check paying the uncontested Future
Response Costs and a copy of the correspmedinat establishes and funds the escrow
account, including, but not limiteto, information containinthe identity of the bank and
bank account under which the escrow accaiastablished as well as a bank statemer
showing the initial balance of the escrow@aat. If the United States or the Navajo
Nation prevails in the dispute, Settling Defants shall pay the sums due (with accruec
interest) to the United Statesthe Navajo Nation, if Navajo Nation costs are disputed
within 10 days after the selution of the dispute. Bettling Defendants prevalil
concerning any aspect of thentested costs, 8kng Defendants shafplay that portion of
the costs (plus assoaat accrued interest) for whichethdid not prevail to the United
States or the Navajo Nation, if Navajo Netticosts are disputed, within 10 days after th
resolution of the disput&ettling Defendants shall bestursed any balance of the
escrow account. All payments tiee United States under tliRaragraph shall be made in
accordance with § 35.b. All pagnts to the Navajo Nation under this Paragraph shall
made in accordance with § 35Ide dispute resolution predures set forth in this
Paragraph in conjunction with the prooeek set forth in Section XllII (Dispute
Resolution) shall be the exidive mechanisms for resahg disputes regarding Settling
Defendants’ obligation to reimburse the Uditetates and the Navajo Nation for their

Future Response Costs.
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37. Settling Defendants may contéisé final accounting of the
NNCERCLA Cyprus Amax/Western Nucle8pecial Account issued under § 33.d
(Unused Amount) if they determine thaétNavajo Nation has made a mathematical
error. Such objection shall lmeade in writing within 30 dayafter receipt of the final
accounting and must be sent to the Navajbddgoursuant to Séion XXI (Notices and
Submissions). Any such objection shegkcifically identify the alleged final
mathematical error and the basis fojeation. NNEPA will review the alleged
mathematical error and either affirm tinéial accounting or issue a corrected final
accounting within 60 days. If a corrected finacounting is issued, NNEPA will take
such action as may be necesdargorrect the final disposin of unused amounts paid if
accordance with § 33.d (UnusAdhount). If Settling Defendants disagree with NNEPA
decision, Settling Defendants may, within 10 days after receipt of the decision, app§
decision to the Manager of the WastggRlatory and Compliance Department for
NNEPA. The Manager of thé/aste Regulatoryrel Compliance Department will issue &
final administrative decision resolving tdespute, which shall be binding upon Settling
Defendants and shall not be subject tdlehge by Settling Defend&npursuant to the
dispute resolution provisions ofi$hCD or in any other forum.

38. Interest. In the event that any paynidor Future Response Costs
required under this Sectionn®t made by the date requdreSettling Defendants shall
pay Interest on the unpaid balance. Therest on Past Response Costs, NN Past
Response Costs, and prapkuture Response Costallbegin to accrue on the
Effective Date. The Interest on all subsegueuture Respongeosts shall begin to
accrue on the date of the bill. The Intergsall accrue through the date of Settling
Defendants’ payment. Payments of Interaate under this Paragraph shall be in
addition to such other remediessanctions available todrhtiffs by virtue of Settling
Defendants’ failure to make timely paymeuatsler this Section gluding, but not limited
to, payment of stipulated penalties purduarf] 55 (Stipulated Penalty Amounts —
Work).
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XI.  INDEMNIFICATION AND INSURANCE
39. Settling Defendants’ Indemnificaion of the United States and

the Navajo Nation

a. The United States and the Ngvalation do not assume any
liability by entering into thi<CD or by virtue of any degnation of Settlingpefendants as
EPA’s authorized represetives under Section 16)(of CERCLA, 42 U.S.C.
8 9604(e). Settling Defendants shall indemnify, save, andhastdless the United Statef
and the Navajo Nation and theifficials, agents, employeespntractors, subcontractors,
and representatives for or from any and allnataor causes of action arising from, or on
account of, negligent or other wrongful astsomissions of Settlig Defendants, their
officers, directors, employees, agents, contractors, subcontractdrany persons acting
on Settling Defendant$&iehalf or under their contrah carrying out activities pursuant tq
this CD, including, but not limited to, anyaoins arising from any designation of Settling
Defendants as EPA’s authorized reprederdga under Section 104(e) of CERCLA.
Further, Settling Defendants agree to payUmited States anddiNavajo Nation all
costs incurred by the United States andNlBgajo Nation, includig, but not limited to,
attorneys’ fees and other expenses of litigation and settlement arising from, or on ag
of, claims made against the United Stated the Navajo Nation based on negligent or
other wrongful acts or omissions of SettjiDefendants, theirfiicers, directors,
employees, agents, contractors, subcontrgcoisany persons aaty on their behalf or
under their control, in carrying out activi@ursuant to this CINeither the United
States nor the Navajo Nation shall be held ow party to any contract entered into by
on behalf of Settling Defendants in carrymgj activities pursuant tihis CD. Neither
Settling Defendants nor any suotntractor shall be consicet an agentf the United
States or the Navajo Nation.

b. The United States and the Navajation, respectively, shall

give Settling Defendants notice of any cldonwhich the United States or the Navajo
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Nation plans to seek indemnifitton pursuant to this I 38nd shall consult with Settling
Defendants prior to settling such claim.
40. Settling Defendantsowenant not to sue andrag not to assert any

claims or causes of actionaigst the United States and tavajo Nation, respectively,

for damages or reimbursement or for set-ofdey payments made or to be made to the

United States or the Navajo Nation, argsfrom or on account of any contract,
agreement, or arrangemdgtween Settling Defelants and any pears for performance
of the Work, including, butot limited to, claims on account of construction delays. In
addition, Settling Defendants shall indemnggyve and hold harnds the United States
and the Navajo Nation with respect to ang afl claims for damages or reimbursement
arising from or on account of any contragyeement, or arrangement between Settling
Defendants and any person farformance of the Work, atuding, but not limited to,
claims on account of construction delays.

41. Insurance. No later than 15 days toege commencing any on-site
Work, Settling Defendants shakcure, and shall maintaintiinhe first anniversary after
issuance of Notice of Completion of Workrpuant to Section XXV, commercial genera
liability insurance with limits of $1 millionfor any one occurrex, and automobile
liability insurance with limits of $1 milliongombined single limit, naming the United
States and the Navajo Nation as additionalnedsl with respect tall liability arising out
of the activities performed by or on behaliS#ttling Defendants pursuant to this CD. Ir
addition, for the duration of ih CD, Settling Defendants shalliséy, or shall ensure that
their contractors or subcontractors satisfiyapplicable laws andegulations regarding
the provision of worker’'s compensation insace for all personserforming the Work on
behalf of Settling Defendants in furtherarmméehis CD. Prior tacommencement of the
Work, Settling Defendants shall provide toA&nd the Navajo Nation certificates of
such insurance and a copyezfch insurance policy. Setiily Defendants shall resubmit
such certificates and copies of policies egehir on the anniversary of the Effective Dat

If Settling Defendants demonstrate by evidesatisfactory to ER and the Navajo
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Nation that any contractor or subcontragt@intains insurance equivalent to that
described above, or insurance covering timeesasks but in a less amount, then, with
respect to that contractor or subcontracgettling Defendants negulovide only that
portion of the insurance described above ithabt maintained by the contractor or
subcontractor.

Xll.  FORCE MAJEURE

42. “Force majeure,” for purposes of this CD, is defined as any event
arising from causes beyond the control atlig Defendants, ofray entity controlled by
Settling Defendants, or of Settfj Defendants’ cordictors that delays or prevents the
performance of any obligatiamder this CD despite Settling Defendants’ best efforts t
fulfill the obligation. The requirement th&ettling Defendants exercise “best efforts to
fulfill the obligation” includes using best efts to anticipate any potential force majeurs
and best efforts to address the effects off@tgntial force majeure (a) as it is occurring
and (b) following the potential force majeurekuhat the delay and any adverse effect
of the delay are minimized to the greaiedent possible. “Force majeure” does not
include financial inability tacomplete the Workr failure to achieve the Performance
Standards.

43. If any event occurs or has occurred that may delay the performar
of any obligation under this CD for wincSettling Defendants ime or may intend to
assert a claim of force majeure, SaglDefendants shall ity EPA’s Project
Coordinator orally or, in her absence, ERAlternate Project Coordinator or, in the
event both of EPA’s designateepresentatives are unavailable, the Director of the
Superfund Division, EPA RegidiX, within 48 hours of wkn Settling Defendants first
knew that the event might cause a delayaddition, Settling Defendants shall notify
NNEPA's Project Coordinator orally or, in his or her absence, NNEPA'’s Alternate
Project Coordinator or, in the event bdNEPA’s designatetepresentatives are
unavailable, the Manager of the Wasteg@atory and Compliace Department for
NNEPA. Within 5 days theafter, Settling Defendants $h@arovide in writing to EPA
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and NNEPA an explanation addscription of the reasonsrfthe delay; the anticipated
duration of the delay; all actionaken or to be taken to pmvt or minimize the delay; a
schedule for implementation ofyameasures to be takengrevent or mitigate the delay
or the effect of the delay; Settling Defendamé&tionale for attributing such delay to a
force majeure; and a statement as to whiethéhe opinion of S#ling Defendants, such
event may cause or contributeaio endangerment to pubhealth or welfare, or the
environment. Settlin@efendants shall include with any notice all available
documentation supporting its claim that théaglavas attributable to a force majeure.
Settling Defendants shall be deemed tovkid any circumstare of which Settling
Defendants, any entity caotled by Settling Defendantsr Settling Defendants’
contractors or subcontractors knew or should have known. Failure to comply with th
above requirements regardiag event shall preclude Settii Defendants from asserting
any claim of force majeure regarding that ¢yernovided, however, that if EPA, despite
the late or incomplete notice, is able s3@ss to its satisfaction whether the event is a
force majeure under | 42 amthether Settling Defendantsvyeexercised their best
efforts under 1 42, EPA may, in its unrevable discretion, excuse in writing Settling
Defendants’ failure to submit timely ormmplete notices under this Paragraph.

44, If EPA, after a reasonable oppamity for review and comment by
NNEPA, agrees that the delayanmticipated delay is attribaible to a force majeure, the
time for performance of the obligations untl@s CD that are affected by the force
majeure will be extended by EPA, after agenable opportunity for review and comme
by NNEPA, for such time as reecessary to complete thasgligations. An extension of

the time for performance of the obligaticaféected by the force majeure shall not, of

itself, extend the time for performance of atker obligation. If EPA, after a reasonable

opportunity for review andomment by NNEPA, does hagree that the delay or
anticipated delay has been or will be causga@ force majeure, EPA will notify Settling
Defendants in writing of its decision. If EPAfter a reasonable pprtunity for review

and comment by NNEPA, agrees that the delay is attributable to a force majeure, E
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will notify Settling Defendats in writing of the length adhe extension, if any, for
performance of the obligations affected by the force majeure.

45, If Settling Defendants elect tovoke the dispute resolution
procedures set forth in Sen XllII (Dispute Resolution) igarding EPA’s decision, they
shall do so no later than 15ydaafter receipt of EPA’s nat. In any such proceeding,
Settling Defendants shall hattee burden of demotrsiting by a preponderance of the
evidence that the delay or anticipated ygélas been or will be caused by a force
majeure, that the duration of the delaytlor extension sought was or will be warranted
under the circumstances, that best efforts \e&egcised to avoid and mitigate the effect
of the delay, and that Settling Defendantspbed with the requirements of {1 42 and
43. If Settling Defendants carryistburden, the delay at issskeall be deemed not to be ;
violation by Settling Defiedants of the affected obligation this CD identified to EPA
and the Court.

46. The failure by EPA or NNEPA tbmely complete any obligation
under this CD or under the $0is not a violation of thi€D, provided, however, that if
such failure prevents Settling Defendantsrfnmeeting one or mom@eadlines in the
SOW, Settling Defendants may seaekef under this Section.

Xlll. DISPUTE RESOLUTION

47. Unless otherwise expressly provided in this CD, the dispute
resolution procedures of th&ection shall be the exclusiweechanism to resolve dispute
regarding this CD. However, the procedurdadaeh in this Section shall not apply to
actions by the United States or the Navdaiion to enforce obligations of Settling
Defendants that have not been disputeaccordance with this Section.

48. A dispute shall be considered to have arisen when one Party sen
the other Parties a written Notice of Disputaler this CD. Any dispute regarding this
CD shall in the first instance be the subpfcinformal negotiations between the Parties
The period for informal ned@ations shall not exceed 20ydafrom the time the dispute

arises, unless it is modifidn written agreement of thgarties to the dispute.
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49. Statements of Position

a. In the event that the Partieannot resolve a dispute by
informal negotiations underéhpreceding Paragraph, thibie position advanced by EPA
shall be considered bindingless, within 14 days aftergtconclusion of the informal
negotiation period, Settling Defendants invote formal dispute resolution procedures
of this Section by serving dhe United States and the Navajo Nation a written Staten
of Position on the matter in dispute, inding, but not limited to, any factual data,
analysis, or opinion supporting that gms and any supportqhdocumentation relied
upon by Settling Defendants. The Stagertnof Position shall specify Settling
Defendants’ position as to whether formamite resolution shoulgroceed under 50
or 51.

b. Within 30 days after receipt &ettling Defendants’ Statement
of Position, EPA will serve oB8ettling Defendants its Statemt of Position, including,
but not limited to, any factualata, analysis, or opinion supporting that position and all
supporting documentation reliegpon by EPA. EPA’s Statemeof Position shall include
a statement as to whether formal dispusehion should proceed under 50 (Record
Review) or 51. Within 30 dayafter receipt of EPA’s Statement of Position, Settling
Defendants may submit a Reply.

C. If there is disagreement between EPA and Settling Defendal
as to whether dispute restbn should proceed under § @®ecord Review) or 51, the
parties to the dispute shall follow the proceguset forth in the paragraph determined
EPA to be applicable. However, if SettlingfBredants ultimately appeal to the Court to
resolve the dispute, the Court shall deti@e which paragrapis applicable in
accordance with the standards ppecability set forth in { 50 and 51.

50. Record Review Formal dispute resolution for disputes pertaining
the selection or adequacy of any responseraand all other disputes that are accorde
review on the administrativecord under applicable pdiples of administrative law

shall be conducted pursuantth@ procedures set forth in this Paragraph. For purpose;s
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this Paragraph, the adequacy of anpoese action includes, without limitation, the
adequacy or appropriatenesptdns, procedures to implement plans, or any other iter
requiring approval by EPA ued this CD, and the adequacy of the performance of
response actions taken puant to this CD.

a. An administrative record of thdispute shall be maintained by
EPA and shall contain all statements o$igion, including supporting documentation,
submitted pursuant to this Section. Wiagpropriate, EPA magllow submission of
supplemental statements of position by the parties to the dispute.

b. The Director of the Superfuridivision, EPA Region IX, will
issue a final administrative decision resofythe dispute based on the administrative
record described in § 50.a. This decissball be binding upoBettling Defendants,
subject only to the right to seek juditreview pursuant to 11 50.c and 50.d.

C. Any administrative decision madby EPA pursuant to § 50.b
shall be reviewable by this Court, providit a motion for judicial review of the
decision is filed by Settling Defendants witlke tGourt and served @il Parties within 30
days after receipt of EPA’s decision. Thetmo shall include a description of the matte
in dispute, the efforts made by the Partesesolve it, the teef requested, and the
schedule, if any, within which the dispunust be resolved to ensure orderly
implementation of this CD. The United Stateay file a respons® Settling Defendants’
motion within 30 days.

d. In proceedings on any disputevgrned by this Paragraph,
Settling Defendants shall hatlee burden of deonstrating that the decision of the
Superfund Division Director is arbitrary @uwapricious or otherwise not in accordance
with law. Judicial review of EPA’s desibn shall be on the administrative record
compiled pursuant to  50.a.

51. Formal dispute resolution for disputes that neither pertain to the

selection or adequacy ofyaresponse action nor are otherwise accorded review on th
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administrative record under applicable prpies of administrative law shall be governeq
by this Paragraph.

a. The Director of the Superfuridivision, EPA Region IX, will
issue a final decision resolving the disputedzhon the statementspmdsition and reply,
if any, served under § 4%he Superfund Division Director@decision shall be binding on
Settling Defendants unlessitian 30 days after recetipf the decision, Settling
Defendants file with this Court and servetba Parties a motion for judicial review of
the decision setting forth the matter in disptite, efforts made by the Parties to resolve
it, the relief requested, and the schedulanif, within which the dispute must be
resolved to ensure orderly implementatidrine CD. The United States may file a
response to Settling Defendantnotion within 30 days.

b. Notwithstanding 9 J (CERCLA 8 113(j) record review of
Work) of Section | (Background), judicial review of any dispute governed by this
Paragraph shall be governeddpplicable principles of law.

52. The invocation of formal disputesolution procedures under this
Section does not extend, poshe, or affect in any waany obligation of Settling
Defendants under this CD, except as prodiotey 36 (Contestig Future Response
Costs), as agreed by EPA, after a realslenapportunity for review and comment by
NNEPA, or as determined bydtCourt. Stipulated penaltiestivrespect to the disputed
matter shall continue to accrumut payment shall be sy pending resotion of the
dispute, as provided in I 62. Notwithstandihg stay of payment, stipulated penalties
shall accrue from the first day of noncomplianeith any applicable provision of this
CD. In the event that Settling Defendants doprevail on the disputed issue, stipulated
penalties shall be assessed and paid asge@wn Section XIV (Stipulated Penalties).

53. Disputes Regarding Future Respnse Costs Owed to the Navajo
Nation. Disputes arising undé¢his CD between thHavajo Nation and Settling
Defendants that relate to tawe Response Costs owed to the Navajo Nation, including

assessment of stipulatednadties by the Navajo Nation reglang such Futte Response
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Costs, shall not be considered disputesherrecord pursuant to { 50 and shall be
governed in the following manner. The procedures forlvegpthe disputes mentioned
in this Paragraph shall be the same as dem/for in 1 48 to 49 and 1 51 to 52, excef
that 1 49.c (provision regarding whetheptoceed under § 50 or 51) shall not apply;
each reference to EPA shall reagla reference to NNEPA; each reference to NNEPA
the Navajo Nation shall be ignored; each reference to the Director of the Superfund
Division, EPA Region IX, shallead as a reference to theditor of NNEPA; and each
reference to the United States shall be @sad reference to the Navajo Nation. In
addition, for purposes of thiRaragraph only, references‘ioformal negotiations” in
48 shall mean the Navajo informal disptgeolution procedure, known as the “talking
things out” approach, attachedthis CD as Appendix E.
XIV. STIPULATED PENALTIES

54. Settling Defendants shall be lialfter stipulated penalties in the
amounts set forth in 11 55 and 56 to bothtmited States anddtNavajo Nation for
failure to comply withthe requirements of this CD specified below, unless excused ul
Section Xl (Force Majeure). “Comphae” by Settling Defendds shall include
completion of all activities and obligations¢inding payments, required under this CD
or any deliverable approved under t@iS, in accordance h all applicable
requirements of law, this CD, the SOWigaany deliverables appred under this CD
and within the specified timechedules established by aqgproved under this CD.

55. Stipulated Penalty Amounts - Wak (Including Payments and
Excluding Deliverables)

a. The following stipulated penaltieshall accrue per violation per

day for any noncompliance identified in § 55.b:
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deliverable contains a material defect, areldbliverable is disapproved or modified by
EPA under Sections 13 (Approval of Deliveleg) and 16 (Navajblation Participation)

of the SOW due to such material defect, tttenmaterial defect shall constitute a lack @
compliance for purposes of § Sfhe provisions of Sectioxlll (Dispute Resolution) and
Section X1V (Stipulated Penalsgshall govern the accrualépayment of any stipulated

penalties regarding Settling DefentiErsubmissions under this CD.

day for failure to submit timely or adegte deliverables psumant to the CD:

Period of Penalty Per Violation Penalty Per
Noncompliance Per Day Due to the | Violation Per Day
United States Due to the Navajo

Nation
1st through 14th day $ 1,250 $ 1,250
15th through 30th day $ 2,500 $ 2,500
31st day and beyond $ 3,750 $ 3,750
b. Compliance Milestones

(1) Payment of Past and Future Response Costs to the United
States and/or the Navajo Nation immaliance with the tiralines and other
requirements of Section X (Payment for Response Costs);

(2) Performance of each compomneh Work required by the
SOW, with the exception of submissiond#liverables, itompliance with the
timelines and other subsiiave and procedural reqements of Section VI
(Performance of the Work) and the SOW; and

(3) Establishment and maintenance of financial assurance in
compliance with the timelines and otlseibstantive and procedural requirements
of Section IX (Financial Assurance).
56. Stipulated Penalty Amounts - Deliverables

a. Material Defects If an initially subnitted or resubmitted

b. The following stipulated penaltieshall accrue per violation per
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Period of Penalty Per Violation Penalty Per
Noncompliance Per Day Due to the | Violation Per Day
United States Due to the Navajo
Nation
1st through 14th day $ 500 $ 500
15th through 30th day $ 1,250 $ 1,250
31st day and beyond $ 2,500 $ 2,500
57. In the event that EPA assumes performance of a portion or all of

Work pursuant to I 70 (Work Takeover)itBeg Defendants shall be liable for a
stipulated penalty in the amount of $ @lion, payable in equal share to the United
States and the Navajo Natid@tipulated penalties under thtaragraph are in addition to
the remedies available under 1 26 (Actedsnancial Assurance) and 70 (Work
Takeover).

58. All penalties shall begin to accroa the day after the complete
performance is due or the day a violation as@nd shall continu® accrue through the
final day of the correction of the noncolmmce or completion of the activity. However,
stipulated penalties shall not accrue: (#hwespect to a deficient submission under
Section 13 (Approval of Deliverables) oktlsOW, during the pexd, if any, beginning
on the 31st day after EPA’s receipt of sgcitvmission until the date that EPA notifies
Settling Defendants ofng deficiency; (b) with respect endecision by the Director of
the Superfund Division, EPA Remgi I1X, or the Director of NNEPA, as the case may be
under 11 50.b or 51.a of Section XllI (DispiResolution), as madgplicable to the
Navajo Nation by § 53, during tiperiod, if any, beginning otne 21st day after the date
that Settling Defendants’ reply to EPA’'sSNEPA'’s Statement dPosition is received

until the date that the applidatDirector issues a final decision regarding such dispute;

or (c) with respect to judicial review by this Court of any dispute under Section XIlI|
(Dispute Resolution), during the periodaiiy, beginning on the 31st day after the

Court’s receipt of the final submission regagithe dispute until the date that the Court
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Issues a final decision regarding such dispMothing in this CD shall prevent the
simultaneous accrual of separate penalteseparate violations of this CD.

59. Following EPA’s determination #i Settling Defendants have failed
to comply with a rquirement of this CD, EPA myagive Settling Defendants written
notification of the same and describe noncompliance. EPA may send Settling
Defendants a written demand fmayment of the penaltieslowever, penalties shall
accrue as provided in the preceding Pardgrapgardless of whieeér EPA has notified
Settling Defendants @ violation.

60. Following NNEPA's determinatiothat Settling Defendants have
failed to comply with a requireent of this CD that pertains to Future Response Costs
owed to the Navajo Nation, NNEPA mayegiSettling Defendants wten notification of
the same and describe the noncompkaMNEPA may send Settling Defendants a
written demand for payment tife penalties. However, penalties shall accrue as provi
in § 58 regardless of whether NNEPPA has remtiSettling Defendants of a violation.

61. All penalties accruing under this Sen shall be duand payable to
the United States and the Nav&lation within 30 days afteSettling Defendants’ receipt
from EPA or NNEPA, as applicable, otlamand for payment of the penalties, unless
Settling Defendants invokedlDispute Resolution proderes under Section XIl|
(Dispute Resolution) within the 30-day periéddl payments to the United States under
this Section shall indicate thtite payment is for stipulatgzknalties and shall be made i
accordance with § 35.b. All paents to the Navajo Nation under this Section shall
indicate that payment is for stipulated pé&ea and shall be made in accordance with
7 35.c.

62. Penalties shall continue to accrue as provided in § 58 during any
dispute resolution period, but needt be paid util the following:

a. If the dispute is resolved by mement of the parties or by a

decision of EPA or NNEPA, as applicable, ttsahot appealed to this Court, accrued
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penalties determined to be owed shalpb&l to EPA and/oNNEPA within 15 days
after the date of the agreement or theipgad EPA’s or NNEPA'’s decision or order;

b. If the dispute is appealed tagtCourt and the United States
and/or the Navajo Nation prais in whole or in partSettling Defendants shall pay all
accrued penalties determined by the Coube@wed to EPA and/or NNEPA within 60
days after receipt of the Court’s deorsior order, except as provided in § 62.c;

C. If the District Court’s decisiors appealed by any Party,
Settling Defendants shall pay attcrued penalties determinedthg District Court to be
owed to the United States and/or the Nawation into an interest-bearing escrow
account, established at a duly chartered lmarikust company #t is insured by the
FDIC, within 60 days after receipt of the @8s decision or ordePenalties shall be paid
into this account as thegpntinue to accrue, at least evé0 days. Within 15 days after
receipt of the final appellate court decisithe escrow agent shall pay the balance of th
account to the prevailg party or parties.

63. If Settling Defendants fail to payigulated penalties when due,
Settling Defendants shall pay Intst®n the unpaid stipulatgenalties as follows: (a) if
Settling Defendants havenely invoked dispute resolutisuch that the obligation to
pay stipulated penalties has been stayedipg the outcome of dispute resolution,
Interest shall accrue from the date stipedgpenalties are due pussit to 1 62 until the
date of payment; and (b) if &leng Defendants fail to timelinvoke dispute resolution,
Interest shall accrue from the date of dachander 61 until the date of payment. If
Settling Defendants fail to pastipulated penalties andtémest when due, the United
States or the Navajo Nation may institute petings to collect the penalties and Intere

64. The payment of penalties and Interéisany, shall not alter in any
way Settling Defendants’ obligation to comgl¢he performance of the Work required
under this CD.

65. Nothing in this CD shall be consid as prohibiting, altering, or in
any way limiting the ability othe United States or the Ngodation to seek any other
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remedies or sanctions availalidy virtue of Settlindpefendants’ violation of this CD or
of the statutes and regulations upon \Whtas based, includg, but not limited to,
penalties pursuant to Section 122f CERCLA, 42 U.S.C. § 9620 ( provided,
however, that the United States shall reskscivil penalties pursuant to Section 128
CERCLA for any violation for which a stipukd penalty is provideth this CD, except
in the case of a willful violation of this CD.

66. Notwithstanding any other provisi of this Section, the United
States and Navajo Nation may, in eitRarty’s unreviewable discretion, waive any
portion of stipulated penaltiésat have accrued to thaarty pursuant to this CD.

XV. COVENANTS BY THE UNITED STATES

67. Covenants for Settling Defendants by United State&xcept as
provided in 69 (United States ReservatiohRights), the United States covenants not
to sue or to take adminiative action against Settling Def#ants pursuartb Sections
106 and 107(a) of CERCLA for the Work, P&sisponse Costs, Future Response Cos|
Past Settling Defendants Response Casid,Future Settling Defendants Response
Costs. These covenants shall take efiipcin the Effective Date. These covenants are
conditioned upon the satisfacggoerformance by Settling Defeawlts of their obligations
under this CD. These covenants extend emi8ettling Defendantsnd do not extend to
any other person.

68. Covenant for SFAs by United StatesExcept as provided in 69
(United States ReservationsRights), EPA covenants not to take administrative actio
against SFAs pursuant to Sections 106 Hii{a) of CERCLA, 42 U.S.C. 88 9606 and
9607(a), and Section 7003RCRA, 42 U.S.C. § 6973, fadhe Work, Past Response
Costs, and Future Responses@oEPA'’s covenant shall takéfect upon the Effective
Date. EPA’s covenant is conditioned upongshésfactory performance by SFAs of their
obligations under this CD. EP&covenant extends only to SFAs and does not extend

any other person.
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69. United States Reservation of RightsThe United States reserves,
and this CD is without prejudice td] aghts against Settling Defendants, and EPA
reserves, and this CD is without prejudice to, all rights against SFAs, with respect to
matters not expressly includadthin the UnitedStates’ covenants. Notwithstanding any
other provision of this CD, the Uniteda®s reserves all rights against Settling
Defendants, and EPA reserves, and thisiOBithout prejudice to, all rights against
SFAs, with respect to:

a. liability for failure by Settling D&endants or SFAs to meet a
requirement of this CD;

b. liability based on the ownership of any of the Mine Sites by
Settling Defendants or SFAs wheach ownership commences after signature of this (
by Settling Defendats or SFAS;

C. liability based on the operation of any of the Mine Sites by
Settling Defendants when such operation comgas after signature of this CD by
Settling Defendants and does not arise sdlelyn Settling Defenddr’ performance of
the Work and liability based on the operatarany of the Mine Sites by SFAs when
such operation commences aftgnsiture of this CD by SFAs;

d. liability based on Settling Defend@hor SFAS’ transportation,
treatment, storage, or disposal, or arrangerugritansportation, treatment, storage, or
disposal of Waste Material at or in connectwith any of the Mine Sites, other than as
provided in an action memorandum or record@cision issued for a Mine Site or Mine
Sites, the Work, or othervesordered by EPA, after signature of this CD by Settling
Defendants or SFAs;

e. liability for costs noincluded withinthe definition of Future
Response Costs;

f. liability for performance of regmse actions other than the
Work;

g. criminal liability;
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h. liability for violations of federalfribal, or state law that occur
during or after implementation of the Work;

I. liability, prior to achievement dPerformance Standards, for
additional response actions that EPA deteesiare necessary aghieve and maintain
Performance Standards or to carry out anthtaen the effectiveness of any remedy set
forth in an action memorandum or a recordle€ision issued for a Mine Site or Mine
Sites, but that cannot be required pursuary 14 (Modification of SOW or Related
Deliverables);

J- liability for damages foinjury to, destruction of, or loss of
natural resources, and for the costsrof matural resource damage assessments;

K. liability arising from the past, present, or future disposal,
release, or threat of release of Wadtgerial outside of the Mine Sites; and

l. liability for costs incurred or tbe incurred byhe Agency for
Toxic Substances and Disease Registlated to the Mine Sites.

70. Work Takeover.

a. In the event EPA determines, after EPA provides a reasonal
opportunity for review andomment by NNEPA, that Settling Defendants: (1) have
ceased implementation of apgrtion of the Work; (2) & seriously or repeatedly
deficient or late in their performance ottlVork; or (3) are imgmenting the Work in a
manner that may cause an endangerment to human health or the environment, EPA
issue a written notice (“Work Takeover tie”) to Settling Defendants. Any Work
Takeover Notice issued by BRvill specify the groundsipon which such notice was
issued and will provide Settling Defendantseasiod of 21 days wiih which to remedy
the circumstances giving rise B A’s issuance of such notice.

b. If, after expiration of the 21-ganotice period specified in
1 70.a, Settling Defendants havat remedied to EPA’s 8afaction the circumstances
giving rise to EPA’s issuance of the nedet Work Takeover Notice, EPA may at any

time thereafter assume therfmemance of all or any podn(s) of the Work as EPA
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deems necessary (“Work Takeover”).AERill notify Settling Ddendants in writing
(which writing may be electroo) if EPA determines thamplementation of a Work
Takeover is warranted under this § 70.b. Funding of Work Takeover costs is addres
under Y 26 (Access to Financial Assurance).

C. If EPA implements a Work Takeer pursuant to Paragraph 7Q
DOJ, on behalf of the SFAs, dhimke steps, as describedtins Paragraph, to cause the
remaining Trust Assets to be paid towsatde Work. Following discussion with EPA,
DOJ may, at an appropriate time, either:dit¢ct the trustee for the U.S. Four Corners
Uranium Mines Trust Account (“Trustee”) to,isuant to a schedule to be agreed upon
with EPA, but not more oftethan monthly, transfer funds to the Cyprus Amax/Wester
Nuclear Mine Sites Special Accountreamburse EPA for its costs incurred in
conducting or financing response actionserat connection with the Mine Sites, until
either EPA terminates éhWork Takeover or the Trust Aaaot is exhausted; or (2) direcf
the Trustee (or successor) to perform thekMmder the CD, in accordance with the
SOW, until either EPA terminatélse Work Takeover or thErust Account is exhausted.

d. If DOJ, on behalf of the SFAs, directs the Trustee to perform
the Work, DOJ shall take thecessary steps to convert fheust into an environmental
response trust capable of performing the Wahe provisions oParagraphs 70.c and
70.d to so convert the Trust (which may ud# modification of the Trust Agreement or
termination of the Trust and Trust Agreerhand creation of a successor Trust) shall
supersede any contrary praeiss in the Trust Agreeménegarding modification or
termination. Further, any modificationsttee Trust Agreement or any new trust
agreement created pursuant to Paragraplesan@. 70.d shall not require the agreement
or signature of the Trustee or Settling Defants. The Navajo Nation shall be designat
a beneficiary of the environmental responssttrDOJ, however, shall have the authorit
to determine what powers and rights thgisonmental response trust will accord each
beneficiary and such powers and rights neettbe the same for each beneficiary,

provided that such authority shall not affdu trustee’s fiduciary duties to the Navajo
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Nation as a beneficiary of the environmemésponse trust. Finally, with the exceptions
of Section XI (indemnificatbin and insurance) and SectXlV (stipulated penalties), the
provisions of this Consent Decree dhd SOW governing performance of the Work
shall apply to the envanmental response trust.

e. Notwithstanding anything to treontrary in this Paragraph,
only DOJ, consistent with lPagraph 4.2.2 of the Trust Agreement, shall have the
authority to act pursuant taragraphs 70.c and 70.d.

f. Settling Defendants may invoke theocedures set forth in § 50
(Record Review) to dispute EPA’s implentation of a Work Tkeover under § 70.b.
However, notwithstanding Settling Defendants/ocation of such dispute resolution
procedures, and during the pendency of amf slispute, EPA may iits sole discretion
commence and continue a Wdrgkeover under § 70.b untilgrearlier of (1) the date
that Settling Defendants remedy, to EPA’s satisfaction, the circumstances giving risq
EPA'’s issuance of the relevant Work TakedMetice, or (2) the date that a final decisio
is rendered in accordance with I 50 (Red®edliew) requiring EPA to terminate such
Work Takeover.

71. Notwithstanding any other provisiaf this CD, the United States
and the Navajo Nation retain all authoryd reserve all rights to take any and all
response actions authorized by law.

XVI. COVENANTS BY THE NAVAJO NATION

72. Covenants for Settling Defendats by the Navajo Nation.Except
as provided in § 75 (Navajo Nation Resemasi of Rights), the Neajo Nation covenants
not to sue or to take administrative actagainst Settling Defendants pursuant to Secti
107(a) of CERCLA and Sections 2403025and 2503 of NNCERCLA for the Work,
NN Past Response Costs, and Future Resgoosts owed to the Navajo Nation. These
covenants shall take effect upon the Effifee Date. These covenants are conditioned

upon the satisfactory performance by Settlindelddants of their obligtions under this
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CD. These covenants exteodly to Settling Defendantsid do not extend to any other
person.

73. Covenants for SFAs bythe Navajo Nation Except as provided in
1 75 (Navajo Nation Reservations of Righteg Navajo Nation covenants not to sue of
to take administrative action against SFAssuant to Section 107(a) of CERCLA and
Sections 2403, 2501, and 2503 of NNCERCHbAthe Work, NN PadResponse Costs,
and Future Response Costs ow@the Navajo Nation. Thes®venants shall take effect
upon the Effective Date. These covetsaare conditioned upon the satisfactory
performance by SFAs of their ldgmtions under this CD. Thesovenants extend only to
SFAs and do not extertd any other person.

74. Navajo Nation Use of Residual Trust AssetsFollowing
Certification of Work Completion pursuant§al04, if any residual funds from the Trust
Account are paid to NNEPA, NNEPA shalie the funds for the sole purpose of
performing response actions under CERCh#t inconsistent with the NCP, at
abandoned uranium mines on Navajo biafiands where no viable non-Federal
potentially responsible party has been itdesd. Effective upon receipt by NNEPA of
any such residual funds, the Navajo Natiome¥er releases, discharges, covenants, an
agrees not to assert (by way of the commemreerof an action or in any other fashion)
any and all claims, causes of action, suitdemnands of any kind whatsoever, in law or
in equity, that the Navajo Nation may hawad, or hereafter has, against the United
States, including, but not limited to, claimsder CERLCA Seatns 107 and 113, 42
U.S.C. 88 9607 and 9613, relgito any work performed g&rt of response actions at
any abandoned uranium minesngsresidual funds from the @ist Assets pursuant to thig
Paragraph.

75. Navajo Nation Reservation of Rights The Navajo Nation reserves
and this CD is without prejudice to, alyhts against Settling Dafdants and SFAs with
respect to all matters not expressly inelddvithin the NavajdNation’s covenants.

Notwithstanding any other prowis of this CD, the Navajblation reserves, and this CD
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Is without prejudice to, all rights agairisettling Defendants na the Navajo Nation

reserves, and this CD is without prejudice to, all rights against SFAs, with respect ta:

a. liability for failure by Settling D&endants or SFAs to meet a
requirement of this CD;

b. liability based on the ownership of any of the Mine Sites by
Settling Defendants or SFAs wheach ownership commences after signature of this (
by Settling Defendats or SFAs;

C. liability based on the operation of any of the Mine Sites by
Settling Defendants when such operation comeae after signature of this CD by
Settling Defendants and does not arise sdlelyn Settling Defenddgr’ performance of
the Work and liability based on the operatarany of the Mine Sites by SFAs when
such operation commences aftgnsiture of this CD by SFAs;

d. liability based on Settling Defend@hor SFAS’ transportation,
treatment, storage, or disposal, or arrangerugritansportation, treatment, storage, or
disposal of Waste Material at or in connectiwith any of the Mine Sites, other than as
provided in an action memorandum or record@cision issued for a Mine Site or Mine
Sites, the Work, or othervesordered by EPA, after signature of this CD by Settling
Defendants or SFAs;

e. liability for costs notncluded withinthe definition of Future
Response Costs owed to the Navajo Nation;

f. liability for performance of rgponse action other than the
Work;

g. liability for violations of fedeal or Navajo law that occur
during or after implementation of the Work;

h. liability for damages foinjury to, destruction of, or loss of
natural resources, and for the costs of @auyiral resource damage assessments; and

I. liability arising from the past, present, or future disposal,

release, or threat of release of \/¢alstaterial outside of the Mine Sites.
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XVIl. COVENANTS BY SETTLING DEFENDANTS AND SFAS

76. Covenants by Settling DefendantsSubject to the reservations in 1|1

79 and 80, Settling Dendants covenant not to sue and agree not to assert any claim
causes of action against the United StatedbkedNavajo Nation witlhespect to the Work,
Past Response Costs, NN Past Response Costs, Future Response Costs, Past Set
Defendants Response Costs, Future Settling Defendants Response Costs, and this
including, but not limited to:

a. any direct or indirect clairfor reimbursement from the EPA
Hazardous Substance Superfambugh CERCLA 88 106(b)(2),07, 111, 112 or 113,
or from the NNCERCLA Hazardous Substas Fund pursuant to NNCERCLA, 4
N.N.C. 88 2403(E), 2501 (asodified by § 2502(B)), 25Q03r 2701 (to the extent
applicable), or any other provision of law;

b. any claims under CERCLA 88 107 or 113, RCRA
Section 7002(a), 42 U.S.C. 8§ 6972(a), NNCERCH N.N.C. § 2501 (as modified by §
2502(B)), or 2503, or state law regarding iWork, past response actions regarding thg
Mine Sites, Past Response Costs, NN Pasp&ese Costs, FutuResponse Costs, Past
Settling Defendants Response Gos§tuture Settling Defendaresponse Costs, and thi
CD;

C. any claims arising out of respemactions at or in connection

with the Mine Sites, including any claim umdke United States Constitution, the Tucke

Act, 28 U.S.C. § 1491, the Hgl Access to Justice Act, 28S.C. § 2412, or at common
law; or
d. any direct or indirect claim for return of unused amounts fron
the NNCERCLA Cyprus Amax/\stern Nuclear Sites SpalcAccount , except for
unused amounts that NNEPAteiemines shall be returnéd Settling Defendants in
accordance with § 38(Unused Amount).
77. This CD shall not have any effeah claims or causes of action that

Settling Defendants may ¥ pursuant to CERCLA agairthie Navajo Nation or any of
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its agencies or departments, other than NNB&ed on the alleged status of the Nave
Nation or any of its agencies departments, other than NNEPA, as a potentially
responsible party pursuant@ERCLA, 42 U.S.C. 8§ 9607 (aklating to the Work, Past
Response Costs, NN Pastsgense Costs, Future Response Costs, Past Settling
Defendants Response Costs, and Future i&gtilefendants Response Costs, nor shall
have any effect on claims or causes ofaactigainst the Navajdation or any of its
agencies or departments, other than NNEBAcontractual indemnification, or for other
contractual remedies, th@ettling Defendants may havdating to the Work, Past
Response Costs, NN Pastsgense Costs, Past Settling Defendants Response Costs
Future Response Costs, and Futbettling Defendants Response Costs.
Notwithstanding the foregoing sentence, lf&vajo Nation, includig its agencies and
departments, has not waived its sowgmeammunity, does not agree that it has any
liability under CERCLA due to itstatus as a federally recoged Indian tribe, nor does
it agree that it has any liability for clainas causes of action for contractual
indemnification or other contractual remedileat Settling Defendants may have relatin
to the Work, Past Response Costs, NN Past Response Costs, Future Response Co
Future Settling Defendants Response Costs.

78. Covenant by SFAs SFAs agree not to assert any direct or indirec
claim for reimbursement fro the EPA Hazardous Substance Superfund through
CERCLA 88 106(b)(2), 107, 11112, or 113, or any otherovision of law with respect
to the Work, past response actions regarthegVine Sites, Past Response Costs, NN
Past Response Costs, Future Response Costs, Past Settling Defendants Response
Future Settling Defendants Response Castd,this CD. This covenant does not
preclude demand for reimbursement from3uperfund of costs incurred by a SFA in
the performance of its duties (other than pursuant to thjsaGead or support agency
under the NCP.

79. Except as providenh 1 82 (Waiver of Claims by Settling

Defendants) and 88 (Res Juda&cand Other Defenses), the coagts in this Section shal
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not apply if the United States or the Navhijation brings a cause of action or issues an
order pursuant to any of the reservationSaction XV (Covenants by the United States
or Section XVI (Covenants by the Nava@jation), other than in {1 69.a (claims by
United States for failure to meet a reqment of the CD), 69.g (criminal liability
prosecuted by the United States), 69.h (tiotes of federal law during or after
implementation of the Work), 75.a (claims by Navajo Nation for a failure to meet a
requirement of the CD) and 75.g (violatiaafdederal or Navajo law during or after
implementation of the Work), bwnly to the extent that 8#ng Defendantstlaims arise
from the same response action, response anstismages that the United States or the
Navajo Nation is seekg pursuant to the applicable reservation.

80. Settling Defendants reserve, and 63 is without prejudice to,
claims against the United Stat subject to the provisiong Chapter 171 of Title 28 of
the United States Code, abmbught pursuant to any stét other than CERCLA or
RCRA and for which the waivaf sovereign immunity isdund in a statute other than
CERCLA or RCRA, for mney damages for injury or loss mfoperty or personal injury
or death caused by the negligent or wrahgtt or omission of any employee of the
United States, as that termdefined in 28 U.S.C. 8 267Wvhile acting within the scope
of his or her office or employment underatimstances where the United States, if a
private person, would be liable the claimant in accordance with the law of the place
where the act or omission occurred. Howetleg,foregoing shall not include any claim
based on EPA’s selection of response actionthe oversight or approval of Settling
Defendants’ deliverables or activities. Settling Defendants also reserve, and this CD
without prejudice to, contributioclaims against SFAs in tlevent any claim is asserted
by the United States or the Navajo Nation against Settling Deferplansisant to any of
the reservations in Sections XV and XVIo¥&nants by Plaintiffs) other than in {1 69.a
(claims for failure to meet a requiremeaiithe CD), 69.g (criminal liability), 69.h
(violations of federal/statewaduring or after implementation of the Work), 75.a (claim

by Navajo Nation for a failure to meet a regumnent of the CD) and 75.g (violations of
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federal or Navajo law during or after implentation of the Work), budnly to the extent
that Settling Defendants’ claims arise frome #ame response action, response costs, ¢
damages that the United States or the NaMaiiion is seeking pursuant to the applicab
reservation.

81. Nothing in this CD shall be @ened to constitute approval or
preauthorization of a claim within the méag of Section 111 of CERCLA, 42 U.S.C.
§ 9611, or 40 C.R. § 300.700(d).

82. Waiver of Claims by Settling Defendants

a. Settling Defendants agree not s&sart any claims and to waive

all claims or causes of action (including ot limited to claims or causes of action
under Sections 107(a) afd3 of CERCLA and NNCERICGA, 4 N.N.C. §8§2501-2503)
that they may have:

(1) De Micromis Waiver. For all matters relating to the Mine
Sites against any person where the @@ssliability to Settling Defendants with
respect to a Mine Site is based solelyhaming arranged for disposal or treatmen
or for transport for disposal or treatmenithazardous substances at a Mine Site
or having accepted for transpor disposal or treatmeénf hazardous substances
at a Mine Site, if all or part of the disgal, treatment, or transport occurred befol
April 1, 2001, and the total amount of teaal containing hazardous substances
contributed by such person to the MingeSvas less thanlD gallons of liquid
materials or 200 pounds of solid materials;

(2) DeMinimigAbility to Pay Waiver. For response costs
relating to the Mine Sites against any pers@at has entered or in the future ente
into a final CERCLA 8§ 122(gdle minimissettlement, or a final settlement based
on limited ability to pay, with EPAvith respect to a Mine Site.

b. Exceptions to Waivers
(1) The waivers under this I 82 dhaot apply with respect to

any defense, claim, or cause of actioat Settling Defendasitmay have against
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Defendants), nothing in this CD shall be domed to create any rights in, or grant any
cause of action to, any person not a Partyi®o@D. Except as provided in Section XVII
(Covenants by Settling Defendar#nd SFAS), each of the Parties expressly reserves
and all rights (including, but not limited, pursuant to Section 113 of CERCLA,

42 U.S.C. § 9613), defenses, claims, demaaad,causes of action that each Party may
have with respect to any matter, transact@mccurrence relating in any way to the
Mine Sites against any person aoParty hereto. Nothing inighCD diminishes the right
of the United States, pursuant to Sectidi(f)(2) and (3) of CERCLA, 42 U.S.C.

8 9613(f)(2)-(3), to pursue any such personshitain additional response costs or

any person otherwise covereg such waiverd such person asserts a claim or
cause of action relating to the Mi@es against Settling Defendants.

(2) The waiver under § 82.a(1) €Micromis Waiver) shall not
apply to any claim or cause of actiagainst any persontwrwise covered by
such waiver if EPA determines thé):the materials containing hazardous

substances contributed to a Mine Sitesbhgh person contributed significantly or

could contribute significantly, either individiyaor in the aggregate, to the cost of

the response action or natural resourceoragon at the Mine Site; or (ii) such
person has failed to comply with amfjormation request or administrative
subpoena issued pursuant to Sectifa(e) or 122(e)(3)(B) of CERCLA, 42
U.S.C. § 9604(e) or 9622(8)(B), or Section 3007 dRCRA, 42 U.S.C. 8§ 6927,
or has impeded or is impeding, throwagdtion or inaction, the performance of a
response action or natural oesce restoration with respect to the Mine Site; or if
(iif) such person has been convictedaafriminal violation for the conduct to
which the waiver would apypland that conviction has hbeen vitiated on appeal
or otherwise.

XVIII. EFFECT OF SETTLEMEN T; CONTRIBUTION
83. Except as providenh § 82 (Waiver of Claims by Settling

65

ANy




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

response actions and to enter into settlent@atsgyive rise to contribution protection
pursuant to Section 113(f)(2).

84. The Parties agree, and by entering @ik this Court finds, that this
CD constitutes a judicially approved settlent pursuant to wbh Settling Defendants
and each Settling Federal Agency has, asetdfective Date, redeed liability to the
United States within the meaning a#c®ion 113(f)(2) of CRCLA, 42 U.S.C. §
9613(f)(2), and is entitled, as of the Etige Date, to protd@n from contribution
actions or claims as providdéy Section 113(f)(2) of CER@®\, or as may be otherwise

provided by law, for the “matters addressadthis CD. The “matteraddressed” in this

CD are the Work, Past Resportdests, NN Past Response Gp$tuture Response Costs

Past Settling Defendants Response Casid,Future Settling Defendants Response
Costs.

85. The Parties further agree, and byegimg this CD this Court finds,
that the complaint filed by ¢hUnited States in this actiaa civil action within the
meaning of Section 113(f)(1) of CERCLA, 4RS.C. § 9613(f)(1), and that this CD
constitutes a judicially appved settlement pursuant to it each Settling Defendant
and each Settling Federal Agency has, asetdifective Date, redeed liability to the
United States within the meaning a#c@ion 113(f)(3)(B) oCERCLA, 42 U.S.C. §
9613(H)(3)(B).

86. Settling Defendants shall, with resy to any suit or claim brought
by them for matters related tiois CD, notify the United Stas and the Navajo Nation in
writing no later than 45 days prior tiee initiation of such suit or claim.

87. Settling Defendants shall, with resy to any suit or claim brought
against them for matters related to this, @Btify in writing theUnited States and the
Navajo Nation within 10 days after serviockthe complaint on S#ing Defendants. In
addition, Settling Defendants shall notify theitdd States and the Majo Nation within
10 days after service or receipt of any Matfor Summary Judgmeand within 10 days

after receipt of any order froencourt setting a case for trial.
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88. Res Judicata and Other Defensedn any subsequent
administrative or judicial proceeding initigtey the United States or the Navajo Nation
for injunctive relief, recovery afesponse costs, or other appropriate relief relating to t
Mine Sites, Settling Defendants (and, with respect to a Navajo Nation action, SFAS)
not assert, and may not maintaany defense or claim $ad upon the principles of
waiver, res judicata, collateral estoppssue preclusion, claim-splitting, or other
defenses based upon any contention thatlthms raised by the United States or the
Navajo Nation in the subsequgbceeding were or shoulcéve been brought in the
instant case; provided, howeyéhat nothing in this Paragph affects the enforceability
of the covenants not to sue set forth act®ons XV (Covenants e United States) and
XVI (Covenants by the Navajo Nation).

XIX. ACCESS TO INFORMATION

89. Settling Defendants shadrovide to EPA and NNEPA, upon reques
copies of all records, reports, documeaty] other information (including records,
reports, documents, and other information ecgbnic form) (referred to collectively in
this Section and Section XX as “Recorpwithin Settling Defendants’ possession or
control or that of their contractors or agerg@kating to activities at the Mine Sites or to
the implementation of this CD, including, mdt limited to, sampling, analysis, chain of]
custody records, manifestscking logs, receipts, reports, sample traffic routing,
correspondence, or other documentstarmation regarding the Work. Settling
Defendants shall also make available to EfA8 NNEPA, for purposed investigation,
information gathering, or testimony, their employees, agentgpoesentatives with
knowledge of relevant facts concergithe performancef the Work.

90. Privileged and Protected Claims

a. Settling Defendants may assert thltor part of a Record
requested by Plaintiffs is privileged or praesgtas provided under federal law, in lieu o
providing the Record, provadi Settling Defendants comphyth 9 90.b, and except as
provided in § 90.c.
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b. If Settling Defendants assert a aeof privilege or protection,
they shall provide Plaintiffavith the following informaton regarding such Record: its
title; its date; the name, title, affiliation (e.g.ngpany or firm), and address of the authar,
of each addressee, and of each recipientsergi¢ion of the Recotd contents; and the

privilege or protection asserted. If a clamfnprivilege or protection applies only to a

U
o

portion of a Record, Settling Defendta shall provide the Record to Plaintiffs in redacts
form to mask the prileged or protected pbon only. Settling Defendants shall retain alj
Records that they claim to be privilegedprotected until Plaintiffs have had a

reasonable opportunity to digje the privilege or protection claim and any such disput

11%

has been resolved in Settling Defendants’ favor.

C. Settling Defendants nganake no claim of privilege or
protection regarding: (1) any @aregarding the Mine Sitesicluding, but not limited to,
all sampling, analytical, monitoring, hydrogeologic, scientifttemical, radiological or
engineering data, or the pomiof any other Record thavidences conditions at or
around the Mine Sites; or (2) the portiminany Record that Settling Defendants are
required to create or generate pursuant to this CD.

91. Business Confidential Claims Settling Defendants may assert that
all or part of a Record provided to Plaffgiunder this Section or Section XX (Retentior|
of Records) is business cordiatial to the extent permittdry and in accordance with
Section 104(e)(7) of CERCLAI2 U.S.C. § 9604(e)(7), 40FECR. § 2.203(b), and the
Navajo Nation Privacy Act, 2 N.N.C. 88§ @) & 85(A)(19). Settling Defendants shall
segregate and clearly identify all Recordparts thereof submitted under this CD for
which Settling Defendants assbusiness confidentiality &ims. Records submitted to
EPA determined to be conédtial by EPA will be affordethe protection specified in
40 C.F.R. Part 2, Subpart B.no claim of confidentiality accompanies Records when
they are submitted to EPA and the Navajo Nation, or if EPA has notified Settling

Defendants that the Records are not confideander the standards of Section 104(e)(¥)
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of CERCLA or 40 C.F.R. Pag, Subpart B, the public may be given access to such
Records without further nice to Settling Defendants.

92. If relevant to the proceeding,glParties agree that validated
sampling or monitoring data generatedatordance with th8OW and reviewed and
approved by EPA shall be admissible as ena#, without objection, in any proceeding
under this CD.

93. Notwithstanding any provision of th@SD, Plaintiffs retain all of
their information-gathering and inspectioritaarities and rights, luding enforcement
actions related thereto, under CERCLACRA, NNCERCLA, and any other applicable
statutes or regulations.

XX. RETENTION OF RECORDS

94. Until 10 years after EPA’s Noticgf Completion of Work under
Section XXV, Settling Dendants shall preserve and retain all non-identical copies of
Records (including Records @hectronic form) now in their possession or control or th:
come into their possession or control ttehte in any manner to their liability under
CERCLA with respect to tnMine Sites, provided, mever, that Settling Defendants
must retain, in addition, allé&tords that relate to the lility of any other person under
CERCLA with respect to th®line Sites. Settling Defeiaats must also retain, and
instruct their contractors and agents to preserve, for the same period of time specifi
above all non-identical copies of the last tmaffinal version obny Records (including
Records in electronic form) moin their possession or contiar that come into their
possession or control that rel&teany manner to the perfoemce of the Wik, provided,
however, that Settling Defendar(ind their contractors aadents) must retain, in
addition, copies of all data generatedidg the performancef the Work and not
contained in the aforementioned Records meguio be retainedeach of the above
Record retention requirements shall apply rélgss of any corporate retention policy to

the contrary.
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95. The United States acknowledges thath SFA: (a) is subject to all
applicable federal record retention lawgukations, and policies; and (b) has certified
that it has fully complied #h any and all EPA requests for information regarding the
Mine Sites pursuant to Sections 104(ed 422(e)(3)(B) of CER[A, 42 U.S.C. 88
9604(e) and 9622(e)(3)(B), and Sent3007 of RCRA, 42 U.S.C. § 6927.

96. At the conclusion of this Rerd retention period, Settling

Defendants shall notify the United States and the Navajo Nation at least 90 days pripr tc

the destruction of any sucheBords, and, upon request by the United States or the Na
Nation, and except as provided in I 96\eged and Protdéed Claims), Settling
Defendants shall deliver any such Records to EPA or NNEPA.

97. Each Settling Defendant certifies thet the best of its knowledge
and belief, after thorough inquirig,has not altered, mutilatediscarded, destroyed, or
otherwise disposed of any Reds (other than identical cag®) relating to its potential
liability regarding the Mine Sites since natdtion of potential liability by the United
States or the Navajo Nation and that i fialy complied with any and all EPA and
NNEPA requests for informatiamrgarding the Mine Sites pursuant to Sections 104(e)
and 122(e)(3)(B) of CERCLA, 42 UG. 88 9604(e) and 9622(e)(3)(B), and
Section 3007 of RCRA, 42 B.C. § 6927, and NNCERCL#8 2301 and 2504(B)(3)(b).

98. Until 10 years after EPA’s Notiogf Completion of Work under
Section XXV, NNEPA and NNDOJ shall preseied retain all non-identical copies of

Records (including Records @hectronic form) now in their possession or control or th:

come into their possession or control thédtesin any manner to the performance of the

Work and, in addition, must retain copiesatifdata generated during the performance
the Work that are not already containedhiose Records. At the conclusion of this
Record retention period, NNBRand NNDOJ shall each notifie United States at least
90 days prior to the destrtimn of any such Records and, upon request by the United
States and except as provided[ifi0 (Privileged and Protect&aims), shall deliver any
such Records to EPA.
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XXI.

NOTICES AND SUBMISSIONS

99. All approvals, consents, deliadles, modifications, notices,

notifications, objections, proposals, reports, sgliests specified in this CD must be in
writing unless otherwise specified. Whenewarder this CD, notice is required to be
given, or a report or other document is required to be sent, by one Party to another,
must be directed to the person(s) specifietbw at the address(es) specified below. An
Party may change the persardéor address applicableitdy providing notice of such
change to all Parties. All notices undestBection are effective upon receipt, unless
otherwise specified. Notices required to bet$e EPA, and not to the United States,
should not be sent to DOJ. éept as otherwise provided, notice to a Party by email (if

that option is provided b@w) or by regular mail in accoathce with this Section satisfies

any notice requirement of tli&D regarding such Party.

As to the United States

EES Case Management Unit

U.S. Department of Justice

Environment and Natur&esources Division
P.O. Box 7611

Washington, D.C. 20044-7611
eescdcopy.enrd@usdoj.gov

Re: DJ # 90-11-2-10823/1

Chief

U.S. Department of Justice

Environment and Natur&esources Division
Environmental Defense Section
Washington, D.C. 20044-7611

Re: DJ # 90-11-6-20322
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As to EPA:

and:

Assistant Director, Superfund Division

U.S. Environmental Protection Agency, Region
IX

75 Hawthorne Street

San Francisco, CA 94105

LindaReeves

EPA Project Coordinator

U.S. Environmental Protection Agency, Region
IX

75 Hawthorne Street

Mail Code: SFD-6-2

San Francisco, CA 94105
Reeves.linda@epa.gov

(415) 972-3445

Mark Ripperda

EPA Project Coordinator

U.S. Environmental Protection Agency, Region
IX

75 Hawthorne Street

Mail Code: SFD-6-2

San Francisco, CA 94105
Ripperda.mark@epa.gov

(415) 972-3028
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with a copy ta:

As to the Regional Financial

Management Officer.

At to EPA Cincinnati Finance

Center:

Director, Site Operations

Office of Legacy Management, LM-1
U.S. Department of Energy

1000 Independence Avenue, SW
Washington, D.C. 20585

Linda Ma

Cost Recovery Specialist

U.S. Environmental Protection Agency, Region
IX

Mail Code: SFD-7-5

75 Hawthorne Street

San Francisco, CA 94105

Ma.linda@epa.gov

(415) 972-3232

EPA Cincinnati Finance Center
26 W. Martin Luther King Drive
Cincinnati, Ohio 45268

cinwd_acctsreceivable@epa.gov
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As to the Navajo Nation

As to NNEPA:

Veronica Blackhat

Assistant Attorney General
Navajo Nation Dept. of Justice
P.O. Drawer 2010

Window Rock AZ 86515
vblackhat@nndoj.org
928-871-6347

Donald Benn

Executive Director, NNEPA
P.O. Box 339

Window Rock AZ 86515
donbenn@navajo-nsn.gov
926-871-7990

Diane Malone

Manager, Waste Regutay and Compliance

Dept.

Navajo Nation EPA

P.O. Box 339

Window Rock AZ 86515
dmalone@navajo-nsn.gov
928-871-7993
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As to Settling Defendants StuartBrown
Project Coordinator
Cyprus Amax Minerals Company
Western Nuclear, Inc.
333 North Central Avenue
Phoenix, Arizona 85004

Cyprus Amax Minerals Company
Western Nuclear, Inc.

Attn: General Counsel

333 North Central Avenue
Phoenix, Arizona 85004

XXIl. RETENTION OF JURISDICTION

100. This Court retains jusdiction over both the subject matter of this
CD and Settling Defendants for the dioa of the performance of the terms and
provisions of this CD for thpurpose of enabling any of tiRarties to apply to the Court
at any time for such further order, directiand relief as may be necessary or appropri
for the construction or modifitian of this CD, or to effectuate or enforce compliance
with its terms, or to resolve disputiesaccordance with Section XlII (Dispute
Resolution).

XXII. APPENDICES

101. The following appendicesre attached to anddarporated into this
CD:

“Appendix A” is the list of 94 Mine es where response actions are requir
under this Consent Decree.

“Appendix B” is the list of 23 abanded uranium mines on Navajo Nation land
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at which Vanadium Corporatiaf America was historicallynvolved in mining activities
and which are included in the Tronox Ingorated bankruptcy proceeding referenced
Paragraph F. No work is requiredtladse mines under this Consent Decree.

“Appendix C” is the SOW.

“Appendix D” is the Form of Financial Assurance.

“Appendix E” is the Navajo Infonal Dispute Resolution Procedure.

“Appendix F” is the Trust Agreement.

XXIV. MODIFICATION

102. Except as provided in 1 14 @dification of SOW or Related
Deliverables), material modifigans to this CD, including énSOW, shall be in writing,
signed by the United StatesdhSettling Defendants and, in the case of the CD only, th
Navajo Nation, and effectivegpon approval by the Court. Except as provided in § 14,
non-material modifications to this CD duding the SOW and changes to Appendices
and B, shall be in writing and shall b#ective when signed by duly authorized
representatives of the Unit&dates and Settling Defendardaad in the case of the CD
and Appendices A and B onithe Navajo Nation. Befoneroviding its approval to any
modification to the SOW, the United Statedl provide the Navajo Nation with a
reasonable opportunity to review atmmment on the proposed modification.

103. Nothing in this CD shall be dee to alter the Court’s power to
enforce, supervise, or approve modifications to this CD.

XXV. NOTICE OF COMPLETION OF WORK

104. When EPA determines, after caitgtion with NNEPA, and after
EPA'’s review of the Final Report submitted pursuant to the SOW, that all Work has
fully performed in accordancsith this CD, with theexception of any continuing
obligations required bthis CD, including payment of Fure Response Costs and Reco
retention, EPA will provide written notice ®ettling Defendants, asCertification of
Work Completion, pursuant to Paragraph4ldf the SOW. If EPA determines, after

consultation with NNEPA, that any such YKdas not been corgied in accordance
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with this CD, EPA will notify Settling Defedants, provide a list of deficiencies, and
require that Settling Defendants correatisdeficiencies. Settling Defendants shall

correct the deficiencies and submit a modifédal Report in accordance with the EPA

notice. Failure by Settling Defendants to corteetdeficiencies as directed by EPA sha
be a violation of this CD.
XXVI. LODGING AND OPPORTUNIT Y FOR PUBLIC COMMENT

105. This CD shall be lodged with the Court for at least 30 days for
public notice and comment in accordance v@#ttion 122(d)(2) o€ERCLA, 42 U.S.C.
8 9622(d)(2), and 28 C.F.R. 8§ 50.7. The Unitdtes reserves the right to withdraw or
withhold its consent if the coments regarding the CD disstfacts or considerations
that indicate that the CD is inappropriate, improper, or igaate. Settling Defendants
consent to the entry of thiSD without further notice.

106. If for any reason the Court shoulddine to approve this CD in the
form presented, this agreement is voidailéhe sole discretion of any Party and the
terms of the agreement may not be used @eRrge in any litigatiotetween the Parties.

XXVII. SIGNATORIES/SERVICE

107. The undersigned representativeSettling Defendants, the Assistant
Attorney General for the Emanment and Natural Resourdewision of the Department
of Justice, and the Attorney Geral for the Navajo Nation eackRrtifies that he or she is
fully authorized to enter into the terms and conditiornhisfCD and to execute and
legally bind such Paytto this document.

108. Settling Defendants agree not to opp@ntry of this CD by this
Court or to challenge anygurision of this CD unless the United States has notified
Settling Defendants in writg that it no longer suppsrentry of the CD.

1009. Settling Defendants shall identifgn the attached signature page,
the name, address, and telephone number afjant who is authorizeld accept service
of process by mail on behalf of that Partyhwespect to all matters arising under or

relating to this CD. Settling Defendantgeg to accept service that manner and to

I
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waive the formal service requiremts set forth in Rule 4 tfhe Federal Rules of Civil
Procedure and any applicabledbrules of this Court, including, but not limited to,
service of a summons. Settlingf®rdants need not file anamer to the cmplaints in
this action unless or until the Courpeessly declines tenter this CD.

XXVIIIL. FINAL JUDGMENT

110. This CD and its appendices ctihge the final, complete, and
exclusive agreement and werdtanding among the Parties regarding the settlement
embodied in the CD. The Parties ackitedge that there are no representations,
agreements, or understandings relating ¢ostiitlement other &m those expressly
contained in this CD.

111. Upon entry of this Cby the Court, this CD shall constitute a final
judgment between and amotige United States, the Majo Nation, and Settling
Defendants. The Court enters this judgmerd &ral judgment under Fed. R. Civ. P. 54
and 58.

Dated this 22nd day of May, 2017.

SR

Dop:gias/L Rayes
Uhiitet SaeS Dsutct J‘lgp
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Signature Page for Consent Decree in United States and Navajo Nation v. Cyprus Amax
Minerals Company and Western Nuclear, Inc.

FOR THE UNITED STATES OF AMERICA:

1/17/177

Dated

I.S. Department of Justice
Environment and Natural Resources Division
Washington, D.C. 20530

1/a7/177 %C_\;,,, o

Dated Katherine M. Kane
Erica H. Pencak
U.S. Department of Justice
Environment and Natural Resources Division
Environmental Enforcement Section
999 18 Street
Suite 370 — South Tower
Denver, CO 80202

1)47/17 P 6 %
Dated Dustin J. Maghamfé/ J

Sue Chen

U.S. Department of Justice

Environment and Natural Resources Division

Environmental Defense Section

P.O. Box 7611

Washington, D.C. 20044-7611

Signature Page 1
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Signature Page for Consent Decree in United States and Navajo Nation v. Cyprus Amax
Minerals Company and Western Nuclear, Inc.

FOR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY:

( ¥ AL S
6 1T (Fro -
Dated Enrique Manzanilla

Superfund Division Director, Region IX
U.S. Environmental Protection Agency
75 Hawthorne Street

San Francisco, California 94105

PO S /

b Py g ; o7/ 4
sonmaw) © X017 //)/[fléc/i &/‘7’2/’7&; o /&’w/ oA r"“/( /%u; éﬁ.ﬁ)
C V4 /

Sarah E. Mueller

Assistant Regional Counsel, Region IX
U.S. Environmental Protection Agency
75 Hawthorne Street

San Francisco, California 94105

bated

Signature Page 2
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Signature Page for Consent Decree in United States and Navajo Nation v. Cyprus Amax
Minerals Company and Western Nuclear, Inc.

FOR THE NAVAJO NATION:
L L Do W
Dated Ethel Billie Branch

Attorney General

Navajo Nation Department of Justice
P.O. Drawer 2010

Window Rock, AZ 86515-2010

Signature Page 3
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Signature Page for Consent Decree in United States and Navajo Nation v Cyprus Amax
Minerals Company and Western Nuclear, Inc

FOR CYPRUS AMAX MINERALS COMPANY:

M7 W@( ¢ Wcé//au(f

Dated L. Richards McMillan, II
Senior Vice President
333 North Central Ave,
Phoenix, AZ 85004

FOR WESTERN NUCLEAR, INC.:

e/ ARIN s T

Dated L. Richards McMillan, II
Senior Vice President
333 North Central Ave.
Phoenix, AZ 85004

Signature Page 4




Appendix A



APPENDIX A: MINE SITES

Mine Claim Mine Name Surface |Underground | AEC records of ore Group Name Latitude (N) Longitude (W) Priority | Proximate
All Site IDs Area Area Acres production Mine mines
Acres (rounded) (tons)
(rounded)
1 3 Red Wash Point 12.4 0.0 1,158 Red Rock/Shadyside | 36.7096741229 -109.0183581790
(King Tutt Mesa)
2 4 Junction 2.7 0.0 18| Red Rock/Shadyside | 36.7140165274 -109.0151600320
(King Tutt Mesa)
3 6 Lookout Point Incline 1.3 0.1 506| Red Rock/Shadyside | 36.7185226003 -109.0373518480
(King Tutt Mesa)
4 9 Lookout Point 71 0.6 5,839| Red Rock/Shadyside | 36.7196605374 -109.0360779100
(King Tutt Mesa)
5 10 Begay No. 2 6.0 0.0 4,515| Red Rock/ Shadyside | 36.7186736761 -109.0262475870
(King Tutt Mesa)
6 11 Shadyside No. 1 6.1 0.2 1,510 Red Rock/Shadyside | 36.7189364101 -109.0319598080
(King Tutt Mesa)
7 12 Williams Point 6.3 0.0 127| Red Rock/ Shadyside | 36.7260938656 -109.0379772050
(King Tutt Mesa)
8 13 Salt Canyon 7.2 0.0 61| Red Rock/Shadyside | 36.7243502139 -109.0220558960
(King Tutt Mesa)
9 14 Salt Canyon 1.5 0.0 n/a| Red Rock/Shadyside | 36.7242126332 -109.0176570660
(King Tutt Mesa)
10 15 Frank's Point 45 0.0 25 Red Rock/Shadyside | 36.7340267535 -109.0396605010
(King Tutt Mesa)
11 16 Upper Salt Rock 1.4 0.0 96| Red Rock/Shadyside | 36.7342525428 -109.0379628840 yes
(King Tutt Mesa)
12 19 Oak Springs Mine 9.3 0.3 1,978 Red Rock/Shadyside | 36.7462941285 -109.0512918380
(King Tutt Mesa)
13 20 Oak Springs Mine (Gravel Cap) 121 0.5 5,112| Red Rock/Shadyside | 36.7477338157 -109.0504533910
(King Tutt Mesa)
14 26 Hazel 8.9 0.1 36| Red Rock/Shadyside | 36.7668208465 -109.0514640730 yes
(King Tutt Mesa)
15 27 Lone Star 7.2 0.0 200| Red Rock/Shadyside | 36.7685094906 -109.0440597960
(King Tutt Mesa)
16 28 Cottonwood Butte 25 0.0 250| Red Rock/ Shadyside | 36.7720560730 -109.0402158320
(King Tutt Mesa)
17 50 Carson 15.8 0.0 93| Rattlesnake (Tse Tah) | 36.8733124264 -109.2884520340 yes
18 51 Martin Mine and George Simpson 31.7 0.7 4,278| Rattlesnake (Tse Tah) | 36.8780031133 -109.2923296290
19 54 Rattlesnake 17.7 0.1 478| Rattlesnake (Tse Tah) | 36.8770488527 -109.2865764750
20 57 North Martin 8.2 0.0 n/a| Rattlesnake (Tse Tah) | 36.8846103259 -109.2935038660 yes
21 60 Plot 1 11.7 0.1 775| Red Rock/ Shadyside | 36.8999026375 -109.2955065200
(King Tutt Mesa)
22 61 McKenzie 3 18.6 0.0 504| Rattlesnake (Tse Tah) | 36.9055595660 -109.2941212340 yes
23 65 Plot 4 15.7 0.0 522| Red Rock/Shadyside | 36.9011753065 -109.2877881380
(King Tutt Mesa)
24 69 NA-0919B 6.5 0.0 n/a| Rattlesnake (Tse Tah) | 36.8901151230 -109.2732187350 yes
25 70 Plot 8 5.0 0.0 280| Rattlesnake (Tse Tah) | 36.8951816771 -109.2670863480
26 71 Black Rock Point Mines 23.5 0.0 2,025| Rattlesnake (Tse Tah) | 36.8960334986 -109.2649210150 yes
27 96 Mesa Il 1/4 Mine 2.2 0.3 725|  Lukachukai (Cove) 36.5151713703 -109.2343637110
28 104 Cato No. 2 6.5 0.0 52| Lukachukai (Cove) 36.5480201387 -109.2498938690
29 107 NA-0316 1.6 0.0 n/a| Lukachukai (Cove) 36.5293472379 -109.2571912820 yes
30 116 NA-0919A 6.9 0.0 n/a| Rattlesnake (Tse Tah) | 36.8928117099 -109.2714591170 yes
31 219 CBW-MC Mine 3.0 0.0 388| Rattlesnake (Tse Tah) | 36.8277039569 -109.2628335060
32 223 Rock Door No. 1 5.4 0.0 25 Monument Valley 37.0146880063 -110.2149680890 yes
33 226 Monument No. 3 25 0.0 6 Monument Valley 37.0061724942 -110.3537572920
34 246 Monument No. 1 9.2 0.6 4,164 Monument Valley 36.9478156688 -110.2311837890
35 275 Kinusta Mesa 10.0 0.0 788 Cove Mesa 36.6629305588 -109.3029634580
36 282 Rattlesnake No. 1 20.5 0.1 2,910| Rattlesnake (Tse Tah) | 36.8738490465 -109.1278711480




APPENDIX A: MINE SITES

Mine Claim Mine Name Surface |Underground | AEC records of ore Group Name Latitude (N) Longitude (W) Priority | Proximate
All Site IDs Area Area Acres production Mine mines
Acres (rounded) (tons)
(rounded)
37 283 Captain Benally No. 4A 2.4 0.1 114| Rattlesnake (Tse Tah) | 36.9378887865 -109.2625607730
38 321 Ruby No. 1 and 2 6.4 49.6 495,360 Eastern 35.5194714259 -108.2229776900
39 323 Ruby No. 3 and 4 13.7 42.8 295,000 Eastern 35.5078555468 -108.1623549840
40 415 Mesa IV 1/4 Mine 6.0 0.3 344| Lukachukai (Cove) 36.5282303341 -109.2611541410
41 417 Mesa lll, West Mine 6.6 0.0 n/a Lukachukai (Cove) 36.5146359700 -109.2507121510
42 422 Billy Topaha Mine 4.4 0.0 703| Lukachukai (Cove) 36.5005295341 -109.2253065200
43 424 Mesa lll, Northwest Mine 7.3 0.1 735| Lukachukai (Cove) 36.5195447407 -109.2477979150 yes
44 440 0Oak238 2.9 0.0 n/a| Red Rock/Shadyside | 36.7408518946 -109.0431157460 yes
(King Tutt Mesa)
45 448 John Lee Benally 4.3 0.0 37| Rattlesnake (Tse Tah) [ 36.8921949904 -109.4667302350
46 477 Shadyside Incline 1.5 0.2 2,401| Red Rock/ Shadyside | 36.7172042821 -109.0328527850
(King Tutt Mesa)
47 482 Oak 143, Oak 146 5.6 0.0 n/a| Red Rock/Shadyside | 36.7145679801 -109.0338821020 yes
(King Tutt Mesa)
48 483 Tent No. 1 4.8 0.3 1,198 Red Rock/Shadyside | 36.7159672172 -109.0333993270
(King Tutt Mesa)
49 487 King Tutt Point 13.5 0.4 1,384 Red Rock/Shadyside | 36.7091881856 -109.0271894650 yes
(King Tutt Mesa)
50 488 Carrizo No. 1 0.7 0.2 828| Red Rock/ Shadyside | 36.7102916949 -109.0255230170
(King Tutt Mesa)
51 491 Plot 7 8.9 0.0 500( Rattlesnake (Tse Tah) [ 36.8940570080 -109.2699776990
52 492 Tse079 3.9 0.0 n/a| Rattlesnake (Tse Tah) | 36.8953084318 -109.2697459050 yes
53 510 Frank No. 2 3.9 0.3 n/a Lukachukai (Cove) 36.5321226646 -109.2529084440
54 513 Firelight No. 6 10.5 0.2 2,141 Monument Valley 36.9136145294 -110.2597767890 yes
55 516 C-3 6.1 0.8 5,410 Monument Valley 37.0448995831 -110.3452034140
56 517 Tom Holliday 3.3 0.0 12 Monument Valley 37.0187777412 -110.2537650250
57 621 NA-0505B 2.4 0.0 n/a Cove Mesa 36.7949575508 -109.2811728780 yes
58 622 Melvin Benally No. 1 0.6 0.0 81| Rattlesnake (Tse Tah) | 36.8283075234 -109.2667791150
59 623 Plot 2 16.0 0.0 443| Rattlesnake (Tse Tah) | 36.9051890787 -109.2920576660
60 627 Plot 13 13.6 0.0 180| Rattlesnake (Tse Tah) | 36.8710128517 -109.2909121370
61 628 Plot 9 10.7 0.0 230| Rattlesnake (Tse Tah) | 36.8878557510 -109.2623965460
62 629 Jimmie Bileen 1 17.7 0.0 67| Rattlesnake (Tse Tah) | 36.8882040851 -109.2602470280 yes
63 630 Sandy K 15.0 0.0 7| Rattlesnake (Tse Tah) [ 36.8891276129 -109.2576021150 yes
64 631 Plot 10 17.3 0.1 783| Rattlesnake (Tse Tah) | 36.8846551084 -109.2633007350
65 632 Plot 11 23.2 0.1 500( Rattlesnake (Tse Tah) | 36.8851581276 -109.2607982270
66 633 NA-0917A 15.8 0.0 n/a| Rattlesnake (Tse Tah) | 36.8936387968 -109.2627074580 yes
67 634 Plot 6 35.6 2.5 14,956| Rattlesnake (Tse Tah) | 36.8992983968 -109.2700102000 yes
68 637 Pope 1 1.6 0.1 423| Rattlesnake (Tse Tah) | 36.8981095343 -109.2720102000 yes
69 640 King Tutt 1 7.5 0.0 290| Red Rock/Shadyside | 36.7105655454 -109.0197844490
(King Tutt Mesa)
70 642 Shadyside No. 2 3.4 0.4 2,033 n 36.7199706567 -109.0286792290
71 646 Nelson Point 51 0.9 15,213| Red Rock / Shadyside | 36.7157252792 -109.0346215160
(King Tutt Mesa)
72 648 NA-0410 7.4 0.0 n/a| Red Rock/Shadyside | 36.7674467226 -109.0484169380 yes
(King Tutt Mesa)
73 649 North Star 5.6 0.1 625| Red Rock/Shadyside | 36.7679009316 -109.0463652380
(King Tutt Mesa)
74 652 Begay Incline 4.4 0.0 655| Red Rock/ Shadyside | 36.7169937562 -109.0263494040 yes
(King Tutt Mesa)
75 658 White Cap 28 0.0 155| Red Rock / Shadyside | 36.7649869953 -109.0515744520
(King Tutt Mesa)
76 663 AEC Plot 3 3.1 0.0 n/a| Rattlesnake (Tse Tah) | 36.8732280168 -109.2861459150
77 664 Plot 3 15.0 0.0 180| Rattlesnake (Tse Tah) | 36.9032467957 -109.2859978510 yes
78 665 Plot 5 21.3 0.0 180| Rattlesnake (Tse Tah) | 36.9018028751 -109.2841684320




APPENDIX A: MINE SITES

Mine Claim Mine Name Surface |Underground | AEC records of ore Group Name Latitude (N) Longitude (W) Priority | Proximate
All Site IDs Area Area Acres production Mine mines
Acres (rounded) (tons)
(rounded)
79 667 Climax Transfer Station 2.4 0.0 n/al Lukachukai (Cove) 36.7464944722 -108.7021510220 yes
106 South Portal, Frank No. 1 Mine 12.0 1.1 36.5304430903 -109.2545655060
80 505 North Portal, Frank No. 1 Mine 0.9 1.3 75,739|  Lukachukai (Cove) 36.5366909246 -109.2556406100
509 East Portal, Frank No. 1 Mine 10.2 25 36.5331690026 -109.2518936640
17 50.5 0.2 ] 36.7342224116 -109.0329830760
Red Rock / Shadyside
81 18 VCA Plot 7 5.4 1.0 4,899 (King Tutt Mesa) 36.7405300335 -109.0414166810
41 0.9 0.0 36.7389594775 -109.0396010940
184 Eurida Mine 4.1 0.2 36.7971736130 -109.2847714070
82 185 East Workings 4.0 0.0 800/ Rattlesnake (Tse Tah) 0 oser3069 | ~109.2802179740
186 Plot 16 4.1 0.0 36.7933750486 -109.2822125340
83 619 Plot 15 138 0.0 886| Rattlesnake (Tse Tah) [ 36.7940454168 -109.2749319880
620 Plot 14 3.6 0.0 36.7988154268 -109.2760282760
217 0.7 0.0 36.8283323960 -109.2662386980
84 218 Saytah Canyon 07 0.0 12| Rattlesnake (Tse Tah) |\ — a7 err04634 | -109.2607966160
241 0.7 0.0 36.9412038568 -109.8886709960
& 521 Monument No. 2 177.0 05 773,182 MonumentValley 137 o350710334 | -109.8848799080
261 ) 3.7 0.7 37.0465662777 -110.3486108590
8 708 Taylor Reid No. 1 3.9 0.0 7.850]  Monument Valley 137 or o 7882 | -110.3467895330
31 6.7 0.0 Red Rock / Shadyside | 36.6530986424 -109.0494436810
&7 32 Upper Red Wash 2.0 0.0 7601 (king Tutt Mesa) 36.6504486727 | -109.0454140090
34 0.9 0.0 36.6496903779 -109.2706973740
88 35 Cove Mesa Mines (Cato Sells) 238 0.5 2,713 Cove Mesa 36.6517100962 -109.2690035960
36 5.9 0.4 36.6522271361 -109.2782442960
37 3.4 0.0 36.6486555054 -109.2811485440
38 0.3 0.1 36.6478027234 -109.2763852360
39 16.1 0.8 36.6375536912 -109.2774905950
430 ] 46 0.0 36.6393199949 -109.2704848620
89 431 Cove Mesa Mines (AEC Lease Plot 46 0.0 39,946 Cove Mesa 36.6432843066 | -109.2698782020
434 7 45 0.0 36.6371104611 -109.2709258650
497 21.8 0.6 36.6320816673 -109.2691153690
498 31.4 1.8 36.6315799260 -109.2728366620
501 52.9 47 36.6409865343 -109.2739185830
485 15.6 0.9 Red Rock / Shadyside | 36.7088441355 -109.0237185240
20 Begay No. 1 3,921 !
659 1.4 0.1 (King Tutt Mesa) 36.7099635747 -109.0247665470
635 . 5.4 0.0 36.9003612956 -109.2677126980
91 536 Hoskie Henry 50 01 978 Rattlesnake (Tse Tah) 36.9006159217 109.2754420060 yes
7 18.6 0.0 36.7203371685 -109.0376712070
92 478 VGA Plot 3 43.4 0.0 na| Red Rock/Shadyside | 367151579760 -109.0370429500
641 7.4 0.0 (King Tutt Mesa) 36.7189454906 -109.0301406620
643 9.9 0.0 36.7211785984 -109.0272233350
75 2.9 0.0 36.4624668786 -109.9362086400
76 ) 10.9 0.0 36.4631500061 -109.9341997080
9 400 Tom Wilson 1.0 0.0 59 Central 36.4640458210 | -109.9421355300
402 16.9 0.0 36.4655119278 -109.9378450640
94 n/a Wilbur Sells Nos. 4A and 5A n/a| Rattlesnake (Tse Tah) | 36.9100930000 -109.2826560000
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APPENDIX B: MINES NOT INCLUDED IN CONSENT DECREE

Mine Claim Mine Name Surface [ Underground | AEC records of ore | Group Name Latitude (N) Longitude (W) Priority
All Site IDs Area Acres | AreaAcres production Mine
(rounded) (rounded) (tons)
1 64 Block K 6.7 0.0 2,016| Rattlesnake 36.9145657005 -109.2833855210
(Tse Tah)
2 95 Mesa | 3/4 Incline 2.1 4.9 44,174| Lukachukai 36.5060569028 -109.2333648410
(Cove)
3 101 Mesa IV, West Mine 4.8 0.6 3,365| Lukachukai 36.5254382766 -109.2505831300
(Cove)
4 204 Step Mesa Mine 3.7 0.8 8,841 Lukachukai 36.5054168059 -109.2685290700
(Cove)
5 205 Black No. 2 Mine 4.7 0.5 1,879 Lukachukai 36.4991209205 -109.2488102450
(Cove)
6 287 Mesa Il Pit 0.6 0.0 822 Lukachukai 36.5303690307 -109.2315899170
(Cove)
7 288 Mesa | 1/2, West Mine 1.9 0.2 n/a| Lukachukai 36.5115957623 -109.2251049880
(Cove)
8 419 Mesa | 1/2 Mine 59 0.7 7,5655| Lukachukai 36.5158324968 -109.2197744960
(Cove)
9 421 Frank Jr. Mine 5.7 0.0 10,519| Lukachukai 36.5458114344 -109.2471051040
(Cove)
10 423 Mesa | 1/4 Mine 3.6 0.2 132| Lukachukai 36.5111292786 -109.2142881340
(Cove)
11 428 Knife Edge Mesa Mine 5.5 0.1 1,032| Lukachukai 36.4851261073 -109.2465594870
(Cove)
12 506 Mesa IV 1/2 Mine and Simpson 181 2.9 25 8,977 Lukachukai 36.5375622854 -109.2562163360
(Cove)
13 511 Flag No. 1 Mine 6.7 0.3 11,286| Lukachukai 36.4998452180 -109.2552586720
(Cove)
14 600 Mesa | 3/4 Mine No. 2, P150 2.3 0.4 6,423| Lukachukai 36.5106409432 -109.2337343070
(Cove)
15 601 Mesa Il, Mine No. 1 & 2, P-21 12.4 32.3 274,128| Lukachukai 36.5112353471 -109.2348778320
(Cove)
16 602 Mesa Il, Mine No. 1, P-150 3.9 0.9 3,825| Lukachukai 36.5127277275 -109.2327499040
(Cove)
17 603 Mesa Il 1/2 Mine 2.2 5.3 38,343| Lukachukai 36.5149632882 -109.2428501500
(Cove)
18 605 Mesa lll Mine 1.1 5.7 50,900 Lukachukai 36.5152154124 -109.2448960970 yes
(Cove)
19 606 Mesa IV, Mine No. 1 9.7 11 7,648| Lukachukai 36.5291881326 -109.2411543410
(Cove)
20 607 Mesa IV, Mine No. 2 20.3 0.9 3,711 Lukachukai 36.5325513018 -109.2396517150
(Cove)
21 611 Mesa VI Mine 3.9 0.9 8,994| Lukachukai 36.5428608766 -109.2582706050
(Cove)
22 103 Mesa V Mine 4.3 3.1 55,599 Lukachukai 36.5399148408 -109.2490367380
508 3.2 3.9 (Cove) 36.5380667228 -109.2548895960
93 Mesa |, Mine No. 11 9.3 0.6 36.5246411899 -109.2236001470
94 Mesa |, Mine No. 13 5.4 7.6 36.5234840361 -109.2177078940
23 654 Mesa |, Mine No. 10 2.8 0.2 58,082| Lukachukai | 36.5236876881 -109.2193060810 yes
655 Mesa |, Mine No. 12 25.4 2.8 (Cove) 36.5219957046 -109.2225169400
656 Mesa |, Mine No. 14 9.0 0.8 36.5195019444 -109.2200127600
657 Mesa |, Mine No. 15 7.4 0.8 36.5254231143 -109.2217313930
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1.2

1.3

1. INTRODUCTION

Purpose of the SOW This Statement of Work (“SOW'ets forth the procedures and
requirements for implementing the Work asimkd in Section IV (Definitions) of the
Consent Decree (“CD”) at 94 abandoned uranMine Sites, including one transfer
station, in Arizona, New Mexico and Utalciied on Navajo Natiolands, and listed in
Appendix A to the CD (“Mine Sites”).

Description of the Mine Sites Appendix A to the CD includes the U.S. Environmental
Protection Agency (“USEPA”) mine site IBumber, estimated ore production, surface
area, and latitude and longgte for each Mine Site. Settling Defendants shall provide
maps of the Mine Sites as part of the $fimagement Plan (“SMP”), to be incorporated
into this SOW as provided in Section 14eAs of each Mine Site to be addressed
pursuant to this SOW include:

(@)  All areas where hazardous substances associated with the Mine Sites have been
deposited, stored, disposed of, placedytherwise come to be located;

(b) Haul roads, along with their shouldefgm the Mine Site to the nearest
intersection with a paved significant gravel road asther location defined in the
Removal Site Evaluation (“RSE”) and/Bemedial Investigation (“RI”) work
plans for the Mine Site or group of Mine Sites;

(c) Adits, vent holes and other mine opays related to the Mine Sites; and

(d)  Groundwater and surface water, where appatg in the vicinity of the Mine
Sites.

(e)  “Step Out” Areas. In addition, Settling Defedants may be required to
characterize additional "Step Out" areathim field if USEPA determines that this
is appropriate based on exceedances dinestigation Level at the margins of
the areas described abovafadditional areas of min@aste associated with the
Mine Site or Mine Sites are identified.

The Work. For the purposes of performing the Work, Settling Defendants may group
Mine Sites together, with the approvalWbEPA. The Work to be performed at each
Mine Site or group of Mine Sites inclus€ommunity Involvement and Removal Site
Evaluations (“RSEs”) and/dkemedial Investigations (“RT), and the following if
determined necessary by USEPA, aftaisanable opportunity for review and comment
by NNEPA, based on the RSE and/or RI results:

€) Interim Removal Action, as required by USEPA;

(b) Baseline Human Health Risk Assessmemd Ecological Risk Assessment, as
required by USEPA,;

(c) Engineering Evaluation /Cost Analysi€E/CA”) or Feasibility Study (“FS”), as
required by USEPA,;
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(d) Removal Design or Remedial Bign, as required by USEPA,;
(e) Removal Action or Remedial Action, as required by USEPA; and,

)] Operation and Maintenance (“O&M”) and ftd&Removal Site Controls (“PRSC"),
as required by USEPA.

Structure of the SOW.
Section 2 (Definitions) sets forth thefuétions that apply to this SOW.

Section 3 (Community Involvement) sets foBettling Defendants’ responsibilities for
community involvement.

Section 4 (General Requirements) sets fortiega requirements that apply to the Work.
Section 5 (Removal Site Evaluation or Remethakstigation) sets forth the process and
requirements for preparing the RSERdr which includes gamma scanning and

background study, and characterization of thedatnd vertical extent of contamination.
Section 6 (Interim Actions) sets forth requirents for Interim Removal Actions that may

be required to protect human health and therenment, such as closing adits, vent holes
or other mine openings, and installing fergcor warning signs around mine hazards.

Section 7 (Baseline Human Health Risks&ssment and Ecological Risk Assessment)
sets forth the criteria for characterizitige health risk to humans and ecological
receptors.

Section 8 (Engineering Evaltian / Cost Analysis (“EE/CA or Feasibility Study)
specifies the process and requirements feparing the EE/CA or FS and development,
screening and detailed analysis of alternatives.

Section 9 (Removal or Remedial Design) $etth the process for developing the RD,
which includes the submission of specified primary deliverables.

Section 10 (Removal or Remedial Actia@®ts forth requirements regarding the
completion of the RA, including primary deliadales related to completion of the RA.

Section 11 (O&M and PRSC) sets forththieg Defendants’ responsibilities for
conducting O&M and PRSC.

Section 12 (Reporting) sets forth daty Defendants’ reporting obligations.

Section 13 (Deliverables) describes the eahbf the supporting deliverables and the
general requirements regarding Settling Ddfnts’ submission of, and USEPA'’s review
of, approval of, comment on, andfoodification of, deliverables.

Section 14 (Site Management Plan) $etth the requirements for creating and
implementing the SMP which includes a sdhie of all Componestof Work, interim
tasks for each Component of Wodhd a budget of estimated costs.

Section 15 (Components of Work)séorth the Deadlines subjeict stipulated penalties.

Section 16 (NNEPA Patrticipation) dedms NNEPA's participation in USEPA’s
approvals, disapprovals, and cecattions under this SOW.

Section 17 (References) provides adisteferences, including URLS.
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2.2

2.3

2.4

2.5
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2.7

2.8

3.1

2. DEFINITIONS

The terms used in this SOW that are wedi in CERCLA, in regulations promulgated

under CERCLA, or in the CD, have the meanings assigned to them in CERCLA, in such
regulations, or in the CD, exdehat the term “Paragraplat “f” means a paragraph of

the SOW, and the term “Sectionfeans a section of the SOWhless otherwise stated. In
the event of any conflict between tl#®W and the CD, the CD shall control.

“Components of Work” shall means the nkgroducts spedid in Section 15.

“Deadlines” shall mean the dates for delivéealestablished underettoperable version

of the SMP (i.e., the most recent version) for the calendar year (“CY”) in which that
version of the SMP was approved by ERAl ghe ensuing two calendar years (CY+1,

and CY+2). Deadlines are suljéc stipulated penalties accordance with Section XIV
(Stipulated Penalties) of the CD.

“Parties” shall mean the United Stateg Mavajo Nation, and Settling Defendants.
“Party” shall mean any one of theBarties, as theontext requires.

“Performance Standards” or “PS” shall mehe cleanup levels and other measures of
achievement of response actimnjectives, as set forth lPA in one or more action
memoranda or one or more records of denisssued in accordance with the SOW, the
NCP, and CERCLA.

“Schedule” shall mean a timetable or plan that indicates the time and sequence of events.

“Settling Defendants” shall mean CyprAmax Minerals Company and Western
Nuclear, Inc.

“Site Management Plan” or “SMP” shall mean a planning document prepared under
Section 14 that contains a Schedule. Thé>SMlI be used as a management tool in
planning, reviewing, and settiqgiorities for all response twities at the Mine Sites.
Deadlines for deliverables developed undertdrms of this SOWill be listed in the
SMP and are subject tdiulated Penalties.

3. COMMUNITY INVOLVEMENT
Community Involvement (“CI”) Responsibilities

(@) USEPA CI Responsibilities. USEPA, after reasonabbpportunity for review
and comment by NNEPA, may develggographic Community Involvement
Plans (CIPs) for the Mine Sites. As directed by USEPA, Settling Defendants shall
provide information supporting USEPAGPs and shall participate in the
preparation of such information forsdgiemination to the public and in public
meetings which may be held or sponsloy USEPA to explain activities at or
concerning the Mine Sites. USEPAadlfupdate any CIPs as necessary.



(b) Settling Defendants CI Participation.If requested by USEPA, Settling
Defendants shall participate in communityolvement activities, including (1)
the preparation of inforntian regarding the Work faltissemination to the public,
with consideration given to including masedia and/or Inteet notification, and
(2) public meetings that may be heldsponsored by USEPA to explain activities
at or relating to the Mine Sites. t8img Defendants’ support of USEPA’s
community involvement activities mayalude providing online access to initial
submissions and updates of deliveralite€l) any Community Advisory Groups,
(2) any Technical Assistance Grant reergs and their adsors, and (3) other
entities to provide them with a reasoleabpportunity for review and comment.
USEPA may describe in its CIPs fiag Defendants’ responsibilities for
community involvement activities. Akommunity involvement activities
conducted by Settling Defendants at UBERequest are subject to USEPA’s
and NNEPA's oversight. Upon USEPA'squest, Settling Defendants shall
establish a community information repositatyor near thine Sites to house
one copy of the administrative record.

(c) Settling Defendants’ CI Coordinator. If requested by USEPA, Settling
Defendants shall, within 15 days of tBH#ective Date of the CD, designate and
notify USEPA of Settling Defendant€ommunity Involvement Coordinator
(“Settling Defendants’ CI Coordinatd. Settling Defendants may hire a
contractor for this purpose. Settlingf@rdants’ notice must include the name,
title, and qualifications of the Setily Defendants’ Cl Coordinator. Settling
Defendants’ Cl Coordinator is resgsiole for providing support regarding
USEPA’s community involvement aciiies, including coordinating with
USEPA'’s CI Coordinator regding responses to the public’s inquiries about the
Mine Sites.

(d) Settling Defendants’ Responsibilities for Technical Assistancd USEPA
requests, Settling Defendants shall arraiog@ qualified community group(s) to
receive the services oftachnical advisor(s) whean: (i) help group members
understand Mine Site cleanup issue®¢scally, to interpret and comment on
Site-related documents developed urtties SOW); and (ii) share this
information with others in the community. The technical advisor(s) will be
independent from the Settling Defentka Settling Defendants’ Technical
Assistance Plan (TAP) assistance wildlevhen USEPA issues a Notification of
Completion of RA Construction under { 10.6. Settling Defendants shall
implement this requirement under a TAP.

(e) Settling Defendants’ Outreach Settling Defendants may conduct outreach
activities at Navajo Chapters and applicable Navajo Nation departments for the
following purposes: to obtain access tofpen the Work; to provide notification
of planned field work; te@oordinate cultural resouread biological surveys; and
to respond to inquiries from the Navajation. Settling Defendants will inform
USEPA and NNEPA of planned outreaclhivaties and coordinate as needed.
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4.2

4.3

4.4

4.5

4. GENERAL REQUIREMENTS

Grouping of Mine Sites Many of the Mine Sites are relatively small and located
adjacent to or in close proximity to each other. Further, waste rock and other materials
from nearby mines may have been consadidats part of earlier reclamation work.
Settling Defendants may group Mine Sites tbgefor purposes gferforming the Work,
with the approval of USEPA. USEPA may afgoup Mine Sites together when selecting
response actions, after reasonable opdst for review and comment by NNEPA.

Priority Media . Priority media to be addressatdeach Mine Site include, where
appropriate, soils, sediments, dust, groundwahd surface water, which present the
greatest potential risk to humaealth and the environment.

Contaminants of Potential Concern (“COPC”). COPCs include, but are not limited to,
the following:

(@) Soil and Sediment. COPCs for soil andisgent include all or some of the
following analytes related to histonwining, depending upon site conditions:
radium 226, total uraniumhorium, and the stable metals arsenic, molybdenum,
selenium, mercury, vanadium, PCBastal petroleum hydrocarbons and
explosives, including perchlorate.

(b)  Well Water and Surface Water. COPCsua@ll water and surface water include
all or some of the following analytedepending upon site conditions: Radium
226, Radium 228, gross alpha, and tHeWing metals: antimony, arsenic,
barium, beryllium, cadmium, chromiyroobalt, copper, lead, mercury,
molybdenum, nickel, nitrate, seleniusilyer, thallium, isotopic uranium,
vanadium and zinc.

Notice of Fieldwork and Sampling Settling Defendants shall provide a 2-week notice
to USEPA and NNEPA of all field work arshmpling activities, including soil, sediment
and groundwater sampling and scanning.

Mine Site Accessin addition to the requiremes in Section VIl (Property
Requirements) of the CD, Settling Defendants shall obtain access before Work
commences at any of the Mine Siteslads otherwise directed by USEPA, Settling
Defendants shall obtain access in accordanttethe following requirements. If access
cannot be reasonably attained pursuafa@agraph 19 of the CD, Settling Defendants
shall so notify USEPA and NNEPA.

(@  Trust or Fee Land.

(1) Homesite Lease Holders. Settling Dadants shall obtain a signed access
agreement from any homesite lease holder for work within their homesite
lease.

(2) Resident Without Homesite LeasetHére is a home without a homesite
lease, Settling Defendants shaltitoUSEPA and NNEPA and proceed
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(b)

3)

(4)

as instructed by USEPA, after reaable opportunity for review and
comment by NNEPA.

Grazing Permit Holders. Settling Defendants shall obtain a signed access
agreement from any grazing permitdeis for work within their grazing
permit area.

Commercial, Institutional or Othé&mtities. Settling Defendants shall
obtain a signed access agreement frommercial or institutional entities
(e.g., schools, businesses, chapter ésushurches) withights to the
land, based on instructions from BIBA and NNEPA, as appropriate.

Allotted land

(1)

(2)

(3)

(4)

Allottees. Settling Defendants shalltaim signed access agreements from
allottees on allotted land for investigative work, consistent with the
process agreed to by USEPA, NNlERNNDOJ, and BIA, and described

in a March 2, 2016 letter from WEFRA Region 9 to the Regional BIA
Director. Settling Defendants shall await instructions from USEPA, after
reasonable opportunity for revieamd comment by NNEPA about the
process for obtaining access fraitottees for all other work.

Residents Who Are Not Allottees.tlere is a home without a homesite
lease, Settling Defendants shaltihoUSEPA and NNEPA and proceed
as instructed by USEPA, after reaable opportunity for review and
comment by NNEPA.

Grazing Permit Holders. Settling Defendants shall obtain a signed access
agreement from any grazing permit hokiéor work within their grazing
permit area.

Commercial, Institutional or Othé&tities. Settling Defendants shall
obtain a signed access agreement fromraercial or institutional entities
(e.g., schools, businesses, chapter ésushurches) withights to the
land, based on instructions from BIBA and NNEPA, as appropriate.

Split Samples Upon request from USEPA or NNEPA, Settling Defendants shall provide
10% split samples to be analyzed by UBERr NNEPA's laborairy for corroboration
analysis.

Cultural Resources Surveys

(@)

As part of the RSEs and RIs, Setyl Defendants shall conduct a Cultural

Resources Survey at each Mine Sitgaup of Mine Sites according to the
guidelines of the Navajo Nation Histofreservation Department (NNHPD) and
Section 106 of the National Historicéervation Act, 16 U.S.C. § 470f. The
Cultural Resources Survey Report magiess Mine Sites individually or in
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groups. Unless required for completiointhe Cultural Resources Survey, no
intrusive work shall be performed at a Mine Site until so directed by USEPA.

(b) Each Cultural Resources Survey shatlule (1) a Cultural Resources Inventory,
(2) consultation with Chapter Houses, landews, residents, and other applicable
stakeholders, and (3) a pedestrian suresylting in full coverage of the areas
surveyed (to the extent practicable). Crdtisites (prehistorior historic and
newly discovered or previously recordedll be recordedn their entirety,
including the coordinates of the boundafies., GPS). Boundaries of applicable
findings will be marked in the field with wooden stakes and flagging around the
boundaries. A scaled Mine Site map sheallcreated showinigatures, artifact
concentrations, diagnostic artifactagaopographic featurem-field artifact
analysis will be conducted ampthotographs will be taken.

(c) Upon the completion of Cultural Resoas Surveys, USEPA will determine
whether cultural resources are present and will be affected, and will provide
NNHPD with 30 days to respond H#5EPA’s determination. If NNHPD
disagrees with EPA's finding, or if USEPA determines that the work may
adversely impact cultural resources, then Settling Defendants shall not proceed
with invasive work until notice-tproceed is received from USEPA.

Biological Surveys

(@)  The approach for the biological surveyeath site or group dftes will depend
on the potential species pess and layout of the Min8ite or group of Mine
Sites. Settling Defendants shall obtain information from the Navajo Nation
Department of Fish and Wildlife (NNDFWAnd United States Fish and Wildlife
Service (USFWS) about potential speciesspnt at the Mineites, and the need
for and scope of the biological (vegetateomd wildlife) survey. Data requests for
species of concern shall be submitted to the NNFWS and for federal threatened
and endangered (T&E) species anitiaal habitat to the USFWS.

(b) If directed by EPA, Settling Defendarsisall conduct the biological survey for
vegetation or wildlife species-of-coarn according to the NNDFW guidelines
and the Endangered Species Act (ESA),udtlg the procedureset forth in the
Biological Resource Land Use Clearancéidies and Procedures (RCP), RCS-
44-08 (NNDFW, 2008), the Species Acmts document (NNHP, 2008a, 2008b),
and the USFWS survey protocolsgdlaslecommendations. These documents
present guidelines for approval and submittal processes as well as species-specific
information regarding distrikiion, life histories, habitaand survey methods to
assist with survey and project plannifigne biological survey shall be performed
by experienced professionals, with damce from the RCP, Species Accounts
document, and NNDFW and USFWS personnel.

(c) Settling Defendants shall not proceed vatty intrusive work at a Mine Site until
USEPA so directs.
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5.

REMOVAL SITE EVALUATION OR REMEDIAL INVESTIGATION

RSE or RI. USEPA will determine, after reasainle opportunity for review and
comment by NNEPA, whether Settling Defendasitall conduct an RSE, RI, or RSE and
RI at each Mine Site agroup of Mine Sites.

RSE or RI Work Plan. For every Mine Site or group dine Sites selected by USEPA

for an RSE and/or RI, Settling Defendantaltevelop and submit to USEPA for review
and approval or approval with modificati®SE and Rl Work Plans. The RSE or Rl

Work Plan shall be in substantially therfoof the Ruby Mines Removal Site Evaluation
Work Plan (2015). Settling Defendants may subdivide the RSE and Rl Work Plans into
separate Work Plans for each phase of the &RI. The RSE and Rl Work Plans shall
include the following, as defined in Section 13.6:

@) Data Management Plan

(b) Quality Assurance Plan

(c) Field Sampling Plan

(d) Emergency Report Plan

(e) Health and Safety Plan

RSE or RI Content. Settling Defendants shall incluttee following in the RSE and RI:

(a)  Site Mapping. Settling Defendants shall perform, digitize and georeference for
import into GIS Mine Site features aptysical attributes Isd on field surveys
and desktop studieg each Mine Site or group bfine Sites, to include the
following:

(2) Location and description difuildings or structures, fences, roads, and
other important information;

(2)  Topography, soil cover (rock, soil, sediment), and drainage patterns.
Settling Defendants shall supplement physical Mine Site surveys with
desktop studies, consisting of reviewavailable historical information,
aerial photographs, previous stugliand other edily available
information;

3) Historical aerial photographs withLand Use/Land Cover analysis;

(4)  Mapping of the location and physiandition of wells and surface water
identified within a one-mile radiusf each Mine Site or group of Mine
Sites, and additional data that are readily available concerning wells and
surface water in the vicinity of eathine Site or group of Mine Sites
(e.g., Agency databases and permit records); and,



(5) Any other available information relentto the assessment of the Mine
Site.

(b) Gamma scanning. Settling Defendants shall conduct a gamma scan of the
potentially impacted areas described ih3] at each Mine Site or group of Mine
Sites. The gamma scanning shall be cotetliconsistent with MARSSIM or as
otherwise approved by USEPA. Thawaa scanning shall include: a gamma
transect scan designed with an appropsée out to determine the lateral limits
of contamination, a background study, aratistical summaries of the field and
analytical results.

(©) Characterization of Surface Soils, Subsurface Soils and Sediments.

(2) Settling Defendants shall characterize kiteral and vertical extent of
contamination in soils and sedimgttased on Ra-226 concentrations and
shall include surface and subsurfacegling at appropriate locations and
intervals. The depth shall be sgfént to confirm the absence of
contamination or until bedrock isaehed, as determined by a field gamma
meter and confirmatory soil samginAdditional gamma scanning shall
be conducted as necessary to addegsyy gamma scanning data gaps.

(2)  Settling Defendants shall sample andlgre soils and sediment at each
Mine Site or group of Mine Sitefyr the COPCs listed in Section 4.3
(COPCs), or as otherwise directeg USEPA. Unless otherwise directed
by USEPA, Settling Defendants shall sample for the following COPCs in
a subset of samples from locationsandnthere is indideon of a possible
release of these compounds: PCB#&l petroleum hydrocarbons and
explosives, includingerchlorate.

(d) Characterization of Groundwater and Surface Water. Settling Defendants
shall perform the following sampling activities:

(1)  Groundwater. Settling Defendants lsample and analyze groundwater
from wells identified for each Mine Site or group of Mine Sites, except for
the Proximate Mines, or report the sdimg results from another agency if
they exist, for the COPCs listed¥™.3, or as otherwise directed by
USEPA after reasonable opporturity review and comment by NNEPA.
In addition, Settling Defendants shatlalyze well wateand surface water
from selected locations for total disgetl solids (TDS), anions (carbonate,
bicarbonate, chloride, and sulfatedtions (sodium and calcium), pH,
conductivity, turbidity, tempeture, salinity, and oxid@n potential. This
task does not include sampling anylle¢hat cannot be opened or are
obstructed.

(2)  Settling Defendants shall also sample and analyze surface water for each
Mine Site or group of Mine Sitesxcept for the Proximate Mines, or
report the sampling results from anathgency if they exist, for the



5.4

6.1

(e)

COPCs listed in § 4.3, or as otherwibeected by USEPA after reasonable
opportunity for review and commeby NNEPA. Settling Defendants

shall describe in field notes the type of surface water feature sampled (e.g.,
ponds, washes, and springs).

(3) For work performed under a RSE Wdrlan, if USEPA determines that
further characterization of groundwatersurface water at the Mine Site
or group of Mine Sites, except fthre Proximate Mines, is necessary,
USEPA may instruct Settling Defenuta to submit and implement a RI
Work Plan.

Laboratory Testing. Settling Defendants shall use a USEPA-approved

laboratory for chemical analyses. SatlDefendants shall ensure that the

selected laboratory provides a laborgtquality assurance plan (LQAP) that

meets the requirements of this SOW and is consistent with the Quality Assurance
Project Plan (QAPP) required under § 18)66ettling Defendants shall include

the LQAP as an attachment to the QAPP.

RSE and RI Reports Settling Defendants shall submit RSE and RI Reports to USEPA
for review and approval oparoval with modification as deribed in § 13.5 of this
SOW. The RSE and RI Repattall include the following:

(@)

(b)

(©)

(d)

A summary of the results of the RSE andaRiivities for each Mine Site or group
of Mine Sites.

Field and validated laboratory datallected, including gamma scan results,
laboratory reports, data validation rkssusummary tables, graphs and maps
showing the results.

An identification of the vdical and lateral extemtf soil contamination, as
defined by USEPA.

Conclusions as to whether a mine site is impacting surface water and
groundwater, except for the Proximate Minasg conclusions as to whether there
are other exposure pathways that miglguire further invstigation (e.g., crop
uptake).

BASELINE HUMAN HEALTH RISK ASSESSMENT AND ECOLOGICAL RISK

ASSESSMENT

Baseline Human Health Risk Assessamnt and Ecological Risk Assessment

(@)

Settling Defendants shall submit for USEPA review and approval or approval
with modification a Baseline Human HeaRlisk Assessment and Ecological Risk
Assessment report (“Risk Assessmentdf)approved by USEPA, the Risk
Assessment can be incorporated into th& R8, EE/CA or FS for a Mine Site or
group of Mine Sites.

10



7.1

7.2

(b)

(€)

USEPA, after reasonable opportunity for review and comment by NNEPA, will
determine the scope of the Risk Assessgtateach Mine Site or group of Mine
Sites. Unless otherwise directedW8EPA, the Risk Assessment will be
conducted in accordance with applicablBEPA guidance, including but not
limited to: “Interim Final Risk Assessent Guidance for Superfund, Volume | -
Human Health Evaluation ManualgR A),” (RAGS, EPA-540-1-89-002,
OSWER Directive 9285.7-01A, December 198Mterim Final Risk Assessment
Guidance for Superfund, Volume | - Human Health Evaluation Manual (Part D,
Standardized Planning, Refing, and Review of Supenid Risk Assessments),”
(RAGS, EPA 540-R-97-033, OSWER Bdative 9285.7-01D, January 1998);
“Ecological Risk Assessment Guidance Superfund: Process for Designing and
Conducting Ecological Risk Assessnts” (ERAGS, EPA-540-R-97-006,
OSWER Directive 9285.7-25, June 1997)kabsequently issued guidance.

The Risk Assessments shall consider eMpmscenarios representative of Navajo
traditional uses of the land, includingrsumption of locally grazed livestock,
and shall identify the Performance Standards as defined in Section IV
(Definitions) of the CD.

7. INTERIM ACTIONS

Interim Actions. At the direction of USEPA, afteeasonable opportunity for review and
comment by NNEPA, Settling Defendantasltonduct Interim Work or Interim
Removal Actions.

Interim Work Examples

(@)

(b)

()

Signage. USEPA will provide instruoti to Settling Defedants about the

location of signs to be installed at thendiSites. This instruction will be based
on specific Mine Site characteristiaad coordination with NNEPA, Navajo
chapter(s) and local residents. Timistruction may require that Settling
Defendants install bilingual (English aNgvajo) signs on each cardinal direction
at each Mine Site. Signs may be plaeedund a group of Mine Sites that are
relatively small in size and adjacent to eatier. The need for and placement of
signs may be modified after the Reval Site Evaluations or Remedial
Investigations are completed. Signs n&SEPA written approval in the form of
an email communication.

Fencing. Settling Defendants shall asselssther fencing needs to be placed
around adits, vent holes and other minenopgs at each Mine Site. If required by
USEPA, after reasonable opportunity for review and comment by NNEPA,

Settling Defendants shall install fencing. Fencing needs USEPA written approval

in the form of an email communication.

Closure of Adits, Vent Holes and Othdine Openings. If required by USEPA,
Settling Defendants shall properly close sidiient holes and other mine openings
that could pose a physical safety h@zas soon as reasonably possible.

11



7.3

7.4

8.1

8.2

8.3

(d) Other Interim Removal Actions. At therdction of USEPA, Settling Defendants
shall conduct any other Interim RemoxAaitions necessary to protect public
health and the environment, including agkling mine wastedhposes a risk to
residents near the Mine Site.

Interim Removal Action Work Plan. Settling Defendants shall develop and submit to
USEPA for review and approlvar approval with modificéon Interim Removal Action
Work Plans pursuant to the Schedule in the SMP.

Interim Removal Action Completion Report. Settling Defendants shall submit an
Interim Removal Action Completion Report fdSEPA review and approval or approval
with modification, that contains the following:

(2) Descriptions of the work conductadaps of the areas affected, and
drawings that provide dsuilt details; and,

(2) Description of any ongoing mainter@mor management required for the
Interim Removal Actions, and propspost-removal site controls
consistent with Section 300.415(1)tbé NCP and OSWER Directive No.
9360.2- 02.

ENGINEERING EVALUATION / COST ANALYSIS OR FEASIBILITY STUDY

EE/CA or Feasibility Study (“FS”). USEPA will determine, after reasonable
opportunity for review and comment by NRE, whether Settling Defendants shall
conduct an EE/CA or a Feasibility Study atk Mine Site or grup of Mine Sites.

EE/CA or FS Work Plan. Settling Defendants shall suiiran EE/CA and FS Work
Plans for USEPA approval or approval wittodification, pursuartb the Schedules in
the SMP. The Work Plan must include agosed outline of the EE/CA or FS, including
the Performance Standards, and a deseonif proposed alternatives for analysis.

Development and Screening of AlternativesSettling Defendants shall develop an
appropriate range of waste managemenbaoptand shall evaluateese options during
the development and screening of alternatiVée alternatives shall include options for
managing waste both on and off Navajo Natiands. Settling Defendants shall provide
USEPA, with a copy to NNEPA, with@roposed description of Removal Action
Objectives or Remedial Action Objectivasdaa proposed descriptiah alternatives in

the EE/CA or FS Work Plan. Settling Defentiashall include proposals for Engineering
Controls as well as for Institutional Coois. Settling Defendants shall screen the
comprehensive list of possible alternatiire¢he Work Plan and provide a list of
alternatives for a detailed analysis in the EE/CA or FS.

@) Detailed Analysis of Alternatives Settling Defendants ah conduct the EE/CA
or FS in accordance with the provisions in CERCLA, the NCP, and USEPA
guidance, including but not limited tbe Guidance on Conducting Non-Time-
Critical Removal Actions under GECLA, OSWER (Aug. 1993), EPA 540-R-93-
057, Guidance for Conducting Remedial Istigations and €asibility Studies,

12



8.4

8.5

9.1

9.2

OSWER 9355.3-01, EPA/540/G-89/004 (Qr@88), and guidance referenced
therein, and guidance referenced in 8@W, as may be amended or modified by
USEPA. The EE/CA or FS shall identiftye objectives of # planned removal
action, propose alternatives that mayused to achieve these objectives, and
analyze those alternatives for cost, dffe@mess, and ability to be implemented.

(b) Alternatives Analysis for Engineering and Institutional Controls and
Screening The Alternatives Analysis for Engineering and Institutional Controls
and Screening shall (i) state the objeesiyi.e., what will be accomplished) for
the Engineering and Institutional Controls; (ii) determine the specific types of
Engineering and Institutionalddtrols that can be used to meet the removal action
objectives; (iii) investigate when the Engering and Institutional Controls need
to be implemented and/or secured and how long they must be in place; and, (iv)
research, discuss, and document any agreement with the proper entities (e.g., the
Navajo Nation, Navajo Chapters, Navajdiwiduals who have an interest in the
Mine Site as described in Section 4.5, state, conservation organizations, Settling
Defendants) on exactly who will be respittes for securing, maintaining, and
enforcing the Engineering and Institutional Controlgtliag Defendants shall be
responsible for monitoring and ensuringplementation of all Institutional
Controls.

EE/CA or FS Report. Settling Defendants shall prepare an EE/CA or FS report for
USEPA review and approval approval with modification.

Action Memo or ROD. After an EE/CA or RI/FS is complete, USEPA may issue an
Action Memo or proposed plan and RODIdaving public comment. The Action Memo

or ROD will contain Performance Standards and identify response actions required to be
performed under the CD.

9. REMOVAL DESIGN OR REMEDIAL DESIGN

Removal or Remedial DesignUSEPA will determine, aftareasonable opportunity for
review and comment by NNEPA, whether $eagt Defendants shall conduct a Removal
Design or Remedial Design for each Mige or group of Mine Sites. USEPA’s
determination will be documented in an Action Memo or ROD.

Removal Design or Remedial Design Work PlarAfter USEPA executes the ROD or
Action Memo, Settling Defendants shall subeanRemoval Design or a Remedial Design
(RD) Work Plan (RDWP) for USEPA approwvai approval with modification pursuant to
the Schedule in the SMP. The RDWP must include:

@) Plans for implementing all RBctivities identified in this SOW, in the RDWP, or
required by USEPA to beoaducted to develop the RD;

(b) A description of the overall management strategy for performing the RD,
including a proposal for phasing ofgign and construain, if applicable;

13



(c) A description of the proposed geneagproach to cordicting, construction,
operation, maintenance, and monitorafghe Remedial Action or Removal
Action (RA) as necessary to implement the Work;

(d) A description of the respoiislity and authority ofall organizations and key
personnel involved with théevelopment of the RD;

(e) Descriptions of any areas requiring clemattion and/or anticigted problems (e.qg.,
data gaps);

() Description of any proposqate-design investigation;
(9) Description of any propesl treatability study;

(h) Descriptions of any applicable permitting requirements and other regulatory
requirements;

® Description of plans for obtaining Accessconnection with the Work, such as
property acquisition, propertgases, and/or easements pursuant to the obligation
under Section VIII (Property Reirements) of the CD; and,

()] The following supporting deliverables described in  13.6 (Supporting
Deliverables): Health and Safety Pl&mergency Response Plan; and, if a Pre-
Design Investigation is included in thrk, a Field Sampling Plan and Quality
Assurance Project Plan.

Design Meetings Settling Defendants shall meegugarly with USEPA to discuss
design issues as necessary, directed or determined by USEPA. These meetings will
include NNEPA whenever feasible.

Pre-Design Investigation If required by USEPA, afteeasonable opportunity for
review and comment by NNEPA, Settling Defendants shall conduct a Pre-Design
Investigation for any of the Mine Sitesgnoup of Mine Sites. Tépurpose of the Pre-
Design Investigation (PDI) is to addrefsta gaps by conducting additional field
investigations.

@) PDI Work Plan. Settling Defendants shall subraiPDI Work Plan (PDIWP) for
USEPA approval or approval with mdéidation. The PDIWP must include:

(1)  An evaluation and summary of existing data and descniptialata gaps;

(2) A sampling plan including media to be sampled, contaminants or
parameters for which sampling will lsenducted, location (areal extent
and depths), and number of samples; and

(3) Cross references to quality assurance/quality control (QA/QC)

requirements set forth in the Qual&gsurance Project Plan (QAPP) as
described in  13.6(e).
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9.5

9.6

(b) PDI Evaluation Report. Following the PDI, Settling Defendants shall submit a
PDI Evaluation Report. This report must include:

(2) Summary of the investigations performed;

(2)  Summary of investigation results;

(3) Summary of validated data (i.e., tables and graphics);
4) Data validation reportsna laboratory data reports;

(5) Narrative interpretation of data and results;

(6) Results of statisticalnd modeling analyses;

(7) Photographs documenting the work conducted; and,

(8) Conclusions and recommendations for RD, including design parameters
and criteria.

(c) USEPA, after reasonable opportunity for review and comment by NNEPA, may
require Settling Defendants to supplemttyet PDI Evaluation Report and/or to
perform additional pre-design studies.

Treatability Study. If required by USEPA, after reasdsa opportunity for review and
comment by NNEPA, Settling Defendants slcalhduct a Treatability Study for any of
the Mine Sites or group of Mine Sites.

(@)  Treatability Study Work Plan. Settling Defendants shall submit a TS Work Plan
(TSWP) for USEPA review and approwalapproval with modification. Settling
Defendants shall prepare the TSWP in accordance with USERAde for
Conducting Treatability $tlies under CERCLA, FingDct. 1992), as
supplemented for RD by tliRemedial Design/Remial Action HandbookEPA
540/R-95/059 (June 1995).

(b)  Treatability Study Evaluation Report. Settling Defendants shall submita TS
Evaluation Report for USEPA revieand approval or approval with
modification. USEPA may require Sety Defendants to supplement the TS
Evaluation Report and/or to perforadditional treatability studies.

Preliminary (30%) RD. Settling Defendants shall submit a Preliminary (30%) RD for
USEPA’s and NNEPA’s comment. TiReeliminary RD must include:

(@) A design criteria reporias described in tHeemedial Design/Remedial Action
Handbook EPA 540/R-95/059 (June 1995);

(b)  Preliminary drawings and specifications;

(c) Descriptions of permit reguements, if applicable;
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9.7

9.8

(d) Preliminary Operation and Maintenan(&&M) Plan or Post Removal Site
Control ("PRSC”) Plan and O&M Manual;

(e) A description of how the RA will be implemented in a manner that minimizes
environmental impacts in accordance with USERAisciples for Greener
CleanupqAug. 2009);

() A description of monitoringnd control measures to protect human health and the
environment, such as air monitegi and dust suppression, during the RA;

()  Any proposed revisions to the RA Schedlthiat is set forth in the SMP; and,

(h) Updates of all supporting deliverables required to accompany the RDWP and the
following additional supporting deliverables described in § 13.6 (Supporting
Deliverables): Field Sampling Plan; Quality Assurance Project Plan; Site Wide
Monitoring Plan; Construction QualitAssurance/Quality Control Plan;
Transportation and Off-Site Dispog2lan; O&M Plan or PRSC Plan; O&M
Manual; and, Institutional Controlsiplementation and Assurance Plan.

Intermediate (60%) RD. Settling Defendants shall submit for USEPA’s and NNEPA'’s
comment an Intermediate (60%) RD at axMSite or group of Mine Sites, unless
otherwise indicated by USEPA. The Internaée RD must: (a) be a continuation and
expansion of the Preliminary RD; (&jldress USEPA’s and NNEPA’s comments
regarding the Preliminary RD; and (c) inclutie same elements as are required for the
Preliminary (30%RD.

Pre-Final (95%) RD. Settling Defendants shall sultrthe Pre-final (95%) RD for
USEPA’s and NNEPA’s comment. The Pradi RD must be a continuation and
expansion of the previous design subrhatad must address USEPA’s and NNEPA'’s
comments regarding the Intermediate RD. The Pre-final RD will serve as the approved
Final (100%) RD if USEPA approves the Rial RD without comments. The Pre-final
RD must include:

(@) A complete set of construction drawingslsspecifications thadre: (1) certified
by a registered professional engineer; (2) suitable for procurement; and (3) follow
the Construction Specificatiomsstitute’s MasterFormat 2012;

(b) A survey and engineering drawings shiogvexisting Mine Site features, such as
elements, property borders, easements, and Mine Site conditions;

(c) Pre-Final versions of the same elemertd deliverables as are required for the
Preliminary and Intermediate RD;

(d) A specification for photographic domentation of the RA; and,

(e) Updates of all supporting deliverables required to accompany the Preliminary
(30%) RD.
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9.9

10.1

10.2

10.3

10.4

Final (100%) RD. Settling Defendants shall submit the Final (100%) RD for USEPA
approval or approval witmodification. The Final RD must address USEPA’s and
NNEPA’s comments on the Pre-final RD and mastude final versions of all Pre-final
RD deliverables.

10. REMOVAL ACTION OR REMEDIAL ACTION

Removal Action or Remedial Action USEPA, after reasonabdgportunity for review
and comment by NNEPA, will determine whether Settling Defendants shall conduct a
Removal Action or a Remedial Action for eadime Site or group of Mine Sites.

Removal Action or Remedial Action Work Plan.For each Mine Site or group of Mine
Sites for which USEPA has selected one oramesponse actions in an Action Memo or
ROD, Settling Defendants shall submit a RANWEBIlan (RAWP) for USEPA approval or
approval with modification that includes:

(@) A proposed RA Construction Schedule sasltritical path method, Gantt chart,
or PERT,

(b)  An updated health and safety plan tbaters activities during the RA; and,

(c) If applicable, plans for satisfying permitting requirements, including obtaining
permits for off-site activity and for safysng substantive requirements of permits
for on-site activity.

Independent Quality Assurance Teamlf required by USEPA, Settling Defendants
shall designate an Independent Qualiss&rance Team (IQAT). The IQAT will be
independent of the Supervising Contractottli®g Defendants may hire a third party for
this purpose. Settling Defendants’ noticestinclude the names, titles, contact
information, and qualifications of the meetb of the IQAT. The IQAT will have the
responsibility to determine wvetther Work is of expected quality and conforms to
applicable plans and specifications. The IQAll have the responsibilities as described
in Chapter 2.1.3 of th@uidance on EPA Oversight of iRedial Designs and Remedial
Actions Performed by Potentially Responsible Par&#3A/540/G-90/001 (April 1990).

Meetings and Inspections

@) Preconstruction Conference Settling Defendants shall hold a preconstruction
conference with USEPA, NNEPA and othessdirected ocapproved by USEPA
and as described in tiRemedial Design/Remial Action HandbookEPA 540/R-
95/059 (June 1995). Settling Defendants ghra@pare minutes of the conference
and shall distribute theainutes to all Parties.

(b) Periodic Meetings During the construction portion of the RA, Settling
Defendants shall meet regularly with USERNNEPA and others as directed or
determined by USEPA, to discuss coustion issues. SettignDefendants shall
distribute an agenda andtli attendees to all Parties prior to each meeting.
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(€)

Settling Defendants shall prepare minutethefmeetings and shall distribute the
minutes to all Parties.

Inspections

(2) USEPA or its representative will coact periodic inspections of, or have
an on-site presence, during Werk. At USEPA'’s request, the
Supervising Contractor or othergignee shall accompany USEPA or its
representative durg inspections.

(2) If needed by USEPA or NNER/&ettling Defendants shall provide on-site
office space for USEPA or NNEPA permel to perform their oversight
duties. The minimum office requirememte a private office with at least
150 square feet of floor space, an adfidesk with chaim telephone with
a private line if cell service gnreliable, access to facsimile and
reproduction machines, wireless interaetess, and sanitation facilities.

3) If needed by USEPA, Settling Bndants shall provide personal
protective equipment such as hardshend reflective vests needed for
USEPA personnel and any oversight ctils to perform their oversight
duties.

10.5 Off-Site Shipments

(@)

(b)

Hazardous substances, pollutants and contaminantSettling Defendants may
ship hazardous substances, pollutants, and contaminants from one or more Mine
Sites to an off-site facility only ®ettling Defendants comply with Section

121(d)(3) of CERCLA, 42 U.S.C. § 9621)(3), and 40 C.F.R. § 300.440. Settling
Defendants will be deemed to be in compliance with CERCLA § 121(d)(3) and
40 C.F.R. 8§ 300.440 regarding a shipmésettling Defendants obtain a prior
determination from USEPA that the proposedeiving facility for such shipment

is acceptable under the critedd40 C.F.R. § 300.440(b).

Waste Material. Settling Defendants may ship ¥fa Material from the Mine

Sites to an out-of-state waste management facility only if, prior to any shipment,
they provide notice to the appropriate stahvironmental official in the receiving
facility’s state and to the USEPA Projé&tbordinator. This notice requirement

will not apply to any off-site shipments when the total quantity of all such
shipments does not exceed 10 cubic yartie. notice must include the following
information, if available: (1) the nanaad location of theeceiving facility;

(2) the type and quantity d¥aste Material to be shipge(3) the schedule for the
shipment; and (4) the method of trangation. Settling Defendants also shall
notify the state environmental officiedferenced above and the USEPA Project
Coordinator of any major chges in the shipment plan, such as a decision to ship
the Waste Material to a different out-sthte facility. Seling Defendants shall
provide the notice after thevard of the contract fdRA construction and before

the Waste Material is shipped. If Wadtlaterial will be transported across
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10.6

(©)

Navajo Nation lands, Settling Defendantsoeshall provide at least four days
advance notice to NNEPA and the NavBjoector of Public Safety of the
information listed in (1)-(4) rd the route of the shipment.

Investigation Derived Waste Settling Defendants may ship Investigation
Derived Waste (“IDW”) from the Mine Sitde an off-site facility only if they
comply with Section 121(d)(3) of CERCLA2 U.S.C. 8 9621(d)(3), 40 C.F.R. 8
300.440EPA’s Guide to Management of Investigation Derived WS&SEWER
9345.3-03FS (Jan. 1992), and any IDW-specequirements contained in the
Action Memo or ROD. Wastes slpied off-site to a laboratory for
characterization, and RCRA hazardous wastasmeet the requirements for an
exemption from RCRA under 40 CFR § 261.4eipped off-site for treatability
studies, are not subject to 40 C.F.R. § 300.440.

RA Construction Completion

(@)

(b)

(€)

(d)

(e)

RA Construction. For purposes of this { 10.6(&RA Construction” comprises,
for any RA that involveshe construction and operation of a system to achieve
Performance Standards (for exampgjeundwater or surface water restoration
remedies), the construction of such systerd the performance of all activities
necessary for the system tmttion properly and as designed.

Inspection of Constructed RemedySettling Defendants shall schedule an
inspection to review the construction asgkeration of the system and to review
whether the system is functioning progeahd as designed. The inspection must
be attended by Settling Defendants, UBERd/or their representatives, and
NNEPA if NNEPA requests to be presedtre-inspection must be conducted if
requested by USEPA.

Shakedown Period There shall be a shakedown period of up to one year for
USEPA to review whether the remedyusictioning properly and performing as
designed. Settling Defendants shall provddeh information as USEPA requests
for such review, with copies to NNEPA.

RA Construction Deficiencies.Upon notification by USEPA of any deficiencies
in the RA Construction, Settling Defendsushall take all necessary steps to
correct the deficiencies and/or bringtRA Construction into compliance with
the approved RD, any approved desiganges, and/or the approved RAWP. If
applicable, Settling Defendants shalhqaly with any schedule provided by
USEPA in its notice of deficiency.

RA Construction Report. Following the shakedown period, Settling Defendants
shall submit an “RA Report” for each Mirgite or group of Mine Sites requesting
USEPA'’s determination that RA Cdnsction has been completed. The RA
Report must: (1) include statements bygistered professional engineer and by
Settling Defendants’ Project Coordinatbat construction of the system is
complete and that the system is functimnproperly and as dgned; (2) include
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10.7

10.8

a demonstration, and supporting documeaigatihat construction of the system is
complete and that the system is functimnproperly and as dgned; (3) include
as-built drawings signed and stamped bygsstered professional engineer; (4) be
prepared in accordancetivChapter 2 (Remedial Action Completion) of
USEPA’'sClose Out Procedures for NPL Sitggidance (May 2011); and (5) be
certified in accordanceith § 13.4 (Certification).

)] USEPA Concludes RA Construction Not Completelf USEPA determines that
RA Construction is not complete, USERBhall so notify Settling Defendants.
USEPA's notice will include description of, and scheduiar, the activities that
Settling Defendants must perform tangalete RA Construction. USEPA’s notice
may include a schedule for completion of such activities or may require Settling
Defendants to submit a proposed schethui@) SEPA approval or approval with
modification. Settling Defendants shallrfmem all activities described in the
USEPA notice in accordance with the schedule.

(9) USEPA Concludes RA Construction Completelf USEPA determines, based
on the initial or any subsequent RA Repthiat RA Construction is complete,
USEPA shall so notify Settling Defendants.

Periodic Review Support Plan (PRSRP)Settling Defendants shall submit the PRSP for
USEPA approval or approval with modifieat. The PRSP addresses the studies and
investigations that Settling Defendants shall condustipport USEPA'’s reviews of
whether the RA is protective of human hleand the environment in accordance with
Section 121(c) of CERCLA, 42 U.S.C. § 9621(@lso known as “Five-year Reviews”).
Settling Defendants shall develth® plan in accordance wi@omprehensive Five-year
Review GuidanGeDSWER 9355.7-03B-P (June 2001), amy other relevant five-year
review guidance.

Notification of Completion of Decsion Document Response Action

(@) Decision Document Response Action InspectioBettling Defendants shall
schedule an inspection for the purposebtaining USEPA’s Notification of
Completion of each Decision Document Response Action. The inspection must be
attended by Settling Defendants, USE&#/or their representatives, and
NNEPA if NNEPA requests to be present.

(b)  Decision Document Response Action Completion Repoifollowing the
inspection, Settling Defendants shall sutoerreport to USEPA, with a copy to
NNEPA, documenting the completion of response actions required under the
Decision Document, with thexception of O&M and/or pésemoval site control,
and requesting USEPA’s Notification @bmpletion of such Decision Document
Response Action. The report must: (1) utk certifications by a registered
professional engineer and by Settling Defents’ Project Codinator that the
response actions required under the Bieni Document, with the exception of
O&M and/or post-removal site control activities, is complete; and (2) be certified
in accordance with  13.4 (Certifioai). If the RA Report or PSRP submitted
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111

11.2

under 1 10.7 includes all elements regdiunder this 1 10.8(b), then the RA
Report or PSRP suffices to sajisill requirements under this 1 10.8(b).

(c) USEPA Concludes Response Action Not Completd USEPA concludes that
the Response Action is not complete, USEPA shall so notify Settling Defendants.
USEPA'’s notice must include a destigm of the activities that Settling
Defendants must perform to complete tResponse Action. USEPA’s notice must
include specifications aral schedule for such activii®r must require Settling
Defendants to submit specificationsdaa schedule for USEPA approval or
approval with modification. Settling Defendants shall perform all activities
described in the notice or in the USkBpproved specifications and schedule.

(d) USEPA Concludes Response Action Completd USEPA concludes, based on
the initial or any subsequoereport requesting Noidation of Completion of
Response Action, that the Response Actiaormsplete, except for any continuing
obligations under the CD, USEPA shsdl certify in writing to Settling
Defendants. Issuance of the Notifiom of Completion of each Decision
Document Response Action does not affeetfollowing continuing obligations:
(1) activities under the Pedic Review Support Plaif2) obligations under
Sections VIII (Property Requirement®X (Retention of Records), and XIX
(Access to Information) of the CD; (B)stitutional Controls obligations as
provided in the ICIAP; (4) any other regbmt obligations; and (5) reimbursement
of USEPA'’s Future Response Costs urfdection IX (Payments for Response
Costs) of the CD.

OPERATION AND MAINTENANCE AND POST REMOVAL SITE CONTROL

O&M and PRSC. Settling Defendants shall conduct O&M or PRSC for each Mine Site
or group of Mine Sitegynless otherwise specified by USEPA, after reasonable
opportunity for review and commeby NNEPA. O&M and PRSC may include:

operation of treatment remedies; periodic extn of the Mine Sites and any remedies,
including waste repositories; and, monitoring aapair of erosion control measures at

Mine Sites and any waste repositories, and monitoring any ICs implemented as part of a
removal or remedial action under the G32ttling Defendants shall also conduct remedy
review at each Mine Site or Group$ites, unless othervésspecified by USEPA

pursuant to the obligatiaamder Section VII (Remedy Review) of the CD.

O&M Plan or PRSC Plan. Settling Defendants shall sutiro USPEA, with a copy to
NNEPA, for review and approval or approvdth modification an O&M Plan or PRSC
Plan that describes the requirements fepéetting, operating, and maintaining the RA.
Settling Defendants shall develop the O&MuPbr PRSC Plan in accordance with
Operation and Maintenance in tBaperfund Program, OSWER 9200.1 37FS,
EPA/540/F-01/004 (May 2001). The O&M PlanPRSC Plan must include the
following additional requirements:

€)) Description of performance standards (“P&quired to be met to implement the
Action Memo or ROD;
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(b)

(€)

(d)

(€)

Frequency and description of activitieso® performed: (i) to provide confidence
that PS will be met; and (ii) to determine whether PS have been met;

O&M or PRSC Reporting. Description cécords and reports that will be
generated during O&M or PRSC, such asydaperating logs, laboratory records,
records of operating costs, repaggarding emergencies, personnel and
maintenance records, monitoring regpend monthly and annual reports to
USEPA and NNEPA,;

Description of corrective action in case of systems failure, including: (i)
alternative procedures pryevent the release or datened release of Waste
Material which may endanger public headtid the environment or may cause a
failure to achieve PS; (ii) analysis aflnerability and additional resource
requirements should a failure occur;)(iiotification and rporting requirements
should O&M or PRSC systems fail or bedanger of imminent failure; and, (iv)
community notificatiorrequirements; and,

Description of corrective éion to be implemented in the event that PS are not
achieved; and a schedule for irienting these corrective actions.

O&M or PRSC Manual. Settling Defendants shall submit to USEPA and NNEPA an
O&M or PRSC Manual that serves aglade to the purpose and function of the
equipment and systems that make up theedy. Settling Defendants shall develop the
O&M or PRSC Manual in accordance with @ation and Maintenance in the Superfund
Program, OSWER 9200.1 37HRA/540/F-01/004 (May 2001).

Certification of Work Completion

(@)

(b)

(€)

Work Completion Inspection. Settling Defendants shall schedule an inspection
for the purpose of obtaining USEPA’s Cedidtion of Work Completion for all of
the Mine Sites. The inspection mustditended by Settling Defendants, USEPA
and/or their representatives, and NNEPANNEPA requests to be present.

Work Completion Report. Following the inspectior§ettling Defendants shall
submit a report to USEPA, with a copy to NNEPA, requesting USEPA'’s
Certification of Work Completion. The pert must: (1) includ certifications by a
registered professional engineer andSiejtling DefendantdProject Coordinator
that the Work, including all O&M and/gost-removal site cordl activities, is
complete; and (2) be certified in accanda with  13.4 (Certification). If the RA
Report or Monitoring Report submitted undel0.8(b) includes all elements
required under this 1 11.4(khen the RA Report or bhitoring Report suffices to
satisfy all requirements under this § 11.4(b).

USEPA Concludes Work Not Completelf USEPA concludes that the Work is
not complete, USEPA shall so notify Settling Defendants. USEPA’s notice must
include a description of the activitiesattSettling Defendants must perform to
complete the Work. USEPA’s notice mustiude specifications and a schedule
for such activities or must require Settling Defendants to submit specifications
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12.2

and a schedule for USEPA approvabpproval with modification. Settling
Defendants shall perform all activities described in the notice or in the USEPA-
approved specifications and schedule.

(d) USEPA Concludes Work Completelf USEPA concludes, based on the initial
or any subsequent report requesting iieation of Work Completion, that the
Work is complete, except for any d¢oning obligations under the CD, USEPA
shall so certify in writing to Settling Defdants. Issuance of the Certification of
Work Completion does not affect tfalowing continuing obligations: (1)
activities under the PeriodReview Support Plan; (2bligations under Sections
VIII (Property Requirements), XX (Retention of Records), and XIX (Access to
Information) of the CD; (3) Institution&ontrols obligationgs provided in the
ICIAP; (4) any other relevant obligatis; and (5) reimbursement of USEPA'’s
Future Response Costs under SectiofRXyments for Response Costs) of the
CD.

12. REPORTING

Weekly Technical Calls Settling Defendants shall, aseded, participate in weekly
technical conference calls with USEPA’'oct manager, USEPA’s consultants and
NNEPA representatives. On the weekly cakitling Defendantsepresentatives shall
provide updates on all tasks amadse issues that may needo®resolved in order to
expedite completion of the Work.

Quarterly Progress Reports Commencing with the quarter following lodging of the CD
and until USEPA approves the RA Compdetior RA Construction Completion, Settling
Defendants shall submit quarterly progregsores to USEPA with a copy to NNEPA.
These reports must be submitted within 30 datex the end of each quarter. The reports
must cover all activities thabwok place during the priorperting period, including:

(@) The actions taken to achieve compliance with the SMP;

(b) A summary of all results afampling, tests, and ather data received or
generated by Settling Defendants;

(c) A description of all deliverables th&ettling Defendants submitted to USEPA,

(d) A description of all activities thatre scheduled for the next quarter;

(e) A description of any problems, delays,adverse conditions which materially
impair the ability to meet the Deadlines in the SMP, and a description of efforts

made to mitigate those delays or anticipated delays;

() A description of any modifications to ti$VP, work plans or other schedules that
Settling Defendants have proposed @t thave been approved by USEPA;

(@) A summary of expenditures and costs imed for the reporting period and the
SMP calendar year, with an explanatairany significant discrepancies in the
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SMP cost estimates, including actual costs that deviate from the estimate costs by
10%; and,

(h) A description of all activities undertaken in support of the CIP during the
reporting period and those to bedertaken in the next quarter.

12.3 Laboratory Results. A copy of all validated laboraty results shall be provided to
USEPA, with a copy to NNEPA, withindays of Settling Defendants’ or Settling
Defendants’ consultant'sceipt of such results.

13. DELIVERABLES

13.1 Applicability . Settling Defendants shall submit deliverables for USEPA approval or for
USEPA and NNEPA comment as specifiedia SOW and the SMP. If neither is
specified, the deliverable de@aot require USEPA'’s approval or comment. Paragraphs
13.2 (General Requirements for Delivigliess) through Paragraphs 13.3 (Technical
Specifications) apply to all theerables. Paragraph 13.4 (@&cation) applies to any
deliverable that is required to be ceetif. Paragraph 13.5 (Approval of Deliverables)
applies to any deliverable that is required to be submitted for USEPA approval.

13.2 General Requirements for DeliverablesAll deliverables must be submitted by the
deadlines in the SMP. Settling Defendantalissfubmit all deliverables to USEPA and
NNEPA in electronic form pursuant to $iec XXI (Notices and Submissions) of the
CD. Technical specifications for sampliagd monitoring data and spatial data are
addressed iff 13.3 (Technical Specifications).réquested by USEPA, Settling
Defendants shall submit paper copies of dghbles including maps, drawings or other
exhibits that are larger than 8.5” by 11”.

13.3 Technical SpecificationsSampling and monitoring data should be submitted in standard
regional Electronic Data Deliverable (EDD) formidhless otherwise specified by
USEPA,Settling Defendants shall provide project data in electronic formats that can be
imported into Scribe, a software tool deygtd by USEPA. Site-spiic data will be
maintained and managed using a geographicrimation system (GIS). Unless otherwise
specified by USEPA, Settling Defendants shall provide data in the following formats:

@) Photographs and videos will be providedative format (e.g., jpeg or MP3).

(b) Hardcopies of relevant nagigital data will be provide (e.g., maps and historical
aerial photographs); applicable haapg maps may be scanned into Geotiff
format.

(c) Tabular data not included in the GISglunding laboratory analytical results, will
be provided as Microsoft Access or Exfilds in a consistent electronic data
deliverable (EDD) format.

(d)  Global position system (GPS) point coaralies not included in the GIS will be
provided.
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(e) Spatial data, including spatially-referenatata and geospatial data, should be
submitted: (1) in the ESRI File Geodatabase format; and, (2) as unprojected
geographic coordinates in decimal dsgyformat using North American Datum
1983 (NAD83) or World Geodetic Systet884 (WGS84) as the datum. If
applicable, submissions should inctutthe collection method(s). Projected
coordinates may optionally be includedt must be documented. Spatial data
should be accompanied by metadata, and swethdata should be compliant with
the Federal Geographic Data Commite&DC) Content Standard for Digital
Geospatial Metadata and its USEPA profile, the USEPA Geospatial Metadata
Technical Specification. An add-on mé&a editor for ESRI software, the
USEPA Metadata Editor (EME), complies with these FGDC and USEPA
metadata requirements and is availabletigts://edg.epa.gov/EME/

() Each file must include an attribute name for each site unit or sub-unit submitted.
Consulthttps://www.epa.gov/geospatial/ggaatial-policies-and-standarfits any
further available guidance on d@bite identification and naming.

()  Spatial data submitted by Settling Defentdadoes not, and is not intended to,
define the boundaries of the Mine Sites.

13.4 Certification . All deliverables that require compliamwith this § 13.4 must be signed by
the Settling Defendants’ Project Coordinatarpther responsible official of Settling
Defendants, and must contain the following statement:

| certify under penalty daw that this documentd all attachments were

prepared under my direction or supeimisin accordance with a system designed

to assure that qualified personnel prdpegather and evaluate the information
submitted. Based on my inquiry of the person or persons who manage the system,
or those persons directigsponsible for gatheig the information, the

information submitted is, to the best of my knowledge and belief, true, accurate,
and complete. | have no personal knowletlge the information submitted is

other than true, accurate, and complete. | am aware that there are significant
penalties for submitting false informatiangluding the possibility of fine and
imprisonment for knowing violations.

13.5 Approval of Deliverables
€) Initial Submissions.

(1)  After review of any deliverable that is required to be submitted for
USEPA approval under the CD or the SOW, USEPA shall: (i) approve, in
whole or in part, the submission; (ii) approve the submission upon
specified conditions; (iii) disapprove, whole or in part, the submission;
or (iv) any combination of the foregoing.

(2)  USEPA also may modify the initial sulission to cure deficiencies in the
submission if: (i) USEPA determines that disapproving the submission
and awaiting a resubmission wouldusa substantial disruption to the
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13.6

(b)

(©)

Work; or (ii) previous submissiog) have been disapproved due to
material defects and the deficieegiin the initial submission under
consideration indicatelzad faith lack of effort to submit an acceptable
deliverable.

ResubmissionsUpon receipt of a notice ofshipproval under I 13.5(a) (Initial
Submissions), or if required by a notice of approval upecifipd conditions

under 1 13.5(a), Settling Defendants shall, within 14 days or such longer time as
specified by USEPA in such notice, correct the deficiencies and resubmit the
deliverable for approval. After review of the resubmitted deliverable, USEPA
may: (1) approve, in whole or in pathe resubmission; (2) approve the
resubmission upon specified conditio(®) modify the resubmission; (4)
disapprove, in whole or in part, thestdbmission, requiring Settling Defendants to
correct the deficiencies; or (&hy combination of the foregoing.

Implementation. Upon approval, approval upa@onditions, or modification by
USEPA under § 13.5(a) (Initial Submisss) or § 13.5(b) (Resubmissions), of
any deliverable, or any portion there@) such deliverable, or portion thereof,
will be incorporated into and enfieable under the CD; and (2) Settling
Defendants shall take any action requipgdsuch deliverable, or portion thereof.
The implementation of any non-deficigydrtion of a deliverable submitted or
resubmitted under § 13.5(a) or 1 13.5(b)sdoet relieve Settling Defendants of
any liability for stipulated penaltiesxder Section XIV (Stipulated Penalties) of
the CD.

Supporting Deliverables Settling Defendants shall submit each of the following
supporting deliverables for USEPA approvabpproval with modications, except as
specifically provided. Settling Defendants kld@velop the deliverables in accordance
with all applicable regulations, guidanegd policies (see Séan 17 (References)).
Settling Defendants shall update each ofdlsgpporting deliverabless necessary or
appropriate during the course of Wrk, and/or as requested by USEPA.

(@)

(b)

Health and Safety Plan The Health and Safetyd (HASP) describes all
activities to be performetb protect on site personrend area residents from
physical, chemical, and all other hazapdsed by the Work. Settling Defendants
shall develop the HASP in accordance with USEPA’s Emergency Responder
Health and Safety and Occupational 8atnd Health Administration (OSHA)
requirements under 29 C.F.R. 88 1@t 1926. The HASP should cover RD
activities and should be, appropriate, updated to cowamtivities during the RA
and updated to cover activities after Rdmpletion. USEPA does not approve the
HASP, but will review it to ensure thall necessary elements are included and
that the plan provides for the protectmirhuman health and the environment.

Emergency Response PlarThe Emergency Response Plan (ERP) must describe
procedures to be used in the event ohecident or emergency at the Mine Sites
(for example, power outages, mine veagansport accidents, water impoundment
failure, treatment plant failure, slope failure, etc.). The ERP must include:
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(€)

(d)

(2) Name of the person or entity responsible for responding in the event of an
emergency incident;

(2) Plan and date(s) for meeting(s) with the Navajo Nation, NNEPA, Navajo
chapters, local community, includihgcal, State, and federal agencies
involved in the cleanup, as well agé emergency squads and hospitals;

(3)  Spill Prevention, Control, and Countermeasures (SPCC) Plan (if
applicable), consistent with tlmegulations under 40 C.F.R. Part 112,
describing measures to preventdaontingency plans for, spills and
discharges;

4) Notification activities in acco@hce with Section 12.b (Release
Reporting) of the CD in the event afrelease of hazardous substances
requiring reporting under Section30f CERCLA, 42 U.S.C. § 9603, or
Section 304 of the Emergency Rtamg and Community Right-to-know
Act (EPCRA), 42 U.S.C. § 11004; and

(5) A description of all necessary actidiessensure compliance with Section
12 (Emergencies and Releases) ofGein the event of an occurrence
during the performance of the Work tlzaiuses or threatens a release of
Waste Material from the Mine Sites that constitutes an emergency or may
present an immediate threat to publeahh or welfare or the environment.

Data Management Plan Settling Defendants shall prepare a Data Management
Plan for USEPA review and approval @paoval with modification that describes
the plan for the generation, validatiand distribution of project data
deliverables. At a minimum, the Dat#anagement Plan shall address the
following topics:

(2) Data management processes, including the data management team and
management of Mine Site data;

(2)  The data management system, including databases, software and
specification of EDD;

3) Management and administration of the data management system,
including access, securignd data backup; and,

(4)  This plan will include a discussion tife management of both tabular and
spatial (GIS) data.

Field Sampling Plan The Field Sampling PlafrEP) addresses all sample
collection activities. Th&SP must be written so that a field sampling team
unfamiliar with the project would be able to gather the samples and field
information required. The FSP shall includertical and lateral characterization
and verification sampling utilizing arppropriate statistical approach and a
sufficient radiological scanning ap@ah. An approach consistent with
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(e)

MARSSIM should be used. Visual Sampling Plan softwarebeansed to
properly document that soil sampling apgch is statistically representative.
Settling Defendants shall dewelthe FSP in accordance wiluidance for
Conducting Remedial Investigans and Feasibility StudiegPA/540/G 89/004
(Oct. 1988).

Quality Assurance Project Plan The Quality Assurance Project Plan (QAPP)
augments the FSP and addresses samplgsasmand data handling regarding the
Work. The QAPP must include a detaikxplanation of Settling Defendants’
guality assurance, qualigontrol, and chain of custody procedures for all
assessment, treatability, design, compd& and monitoring samples. Settling
Defendants shall develop the QAPP in accordance#®# Requirements for
Quality Assurance Project PlanQA/R-5, EPA/240/B-01/003 (Mar. 2001,
reissued May 2006)zuidance for Quality Assurance Project PIgrQA/G-5,
EPA/240/R 02/009 (Dec. 2002); abahiform Federal Policy for Quality
Assurance Project Plan®arts 1-3, EPA/505/B-04/900A though 900C

(Mar. 2005). The QAPP alsuaust include procedures:

(2) To ensure that USEPA and NNEPAdetheir authorized representative
have reasonable access to laboresoused by Settling Defendants in
implementing the CD (Settling Defendants’ Labs);

(2)  To ensure that Settling Defendants’ Labs analyze all samples submitted by
USEPA pursuant to the QAPP fguality assurance monitoring;

(3)  To ensure that Settling Defendantsibs perform all analyses using
USEPA-accepted methods (i.e., the methods document¢$8ERA
Contract Laboratory Program Statentesf Work for Inorganic Analysis
ILMO05.4 (Dec. 2006)USEPA Contract Laboratory Program Statement of
Work for Organic AnalysjsSOMO01.2 (amended Apr. 2007); ad@EPA
Contract Laboratory Program Statentesf Work for Inorganic Superfund
Methods (Multi-Media, Multi-Concentration]SM01.2 (Jan. 2010)) or
other methods acceptable to USEPA;

(4)  To ensure that Settling Defendants’ Labs participate in an USEPA-
accepted QA/QC program or other program QA/QC acceptable to
USEPA,;

(5) For Settling Defendants to provitll SEPA and the NNEPA with 2-week
notice prior to any sample collection activity;

(6) For Settling Defendants to providdispamples and/or duplicate samples
to USEPA and the NNEPA upon request;

(7) For USEPA and the NNEPA to takeyaadditional samples that they
deem necessary;,
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(8) For USEPA and the NNEPA to prala to Settling Defendants, upon
request, split samples and/or dupte samples in connection with
USEPA'’s and the NNEPA'’s oversight sampling; and,

(9) For Settling Defendants to submitWSEPA and the NNEPA all sampling
and tests results and other dataonnection with the implementation of
the CD.

)] Construction Quality Assurance/Quality Control Plan (CQA/QCP). The
purpose of the Construction Quality Assace Plan (CQAP) is to describe
planned and systemic activities that pd®/confidence that the RA construction
will satisfy all plans, specifications, and related requirements, including quality
objectives. The purpose of the Construction Quality Control Plan (CQCP) is to
describe the activities to verify thR#A construction has safied all plans,
specifications, and related requirengmbcluding quality objectives. The
CQA/QCP must:

(2) Identify, and describe the responkites of, the organizations and
personnel implementing the CQA/QCP;

(2) Describe the PS required to be rieeaichieve Completion of the RA;

3) Describe the activities toe performed: (i) to pragle confidence that PS
will be met; and, (ii) to determine whether PS have been met;

4) Describe verification activities, sb as inspections, sampling, testing,
monitoring, and production cawls, under the CQA/QCP;

(5) Describe industry standards aedhnical specifications used in
implementing the CQA/QCP;

(6) Describe procedures for tracking construction deficiencies from
identification througtcorrective action;

(7) Describe procedures for docuntieg all CQA/QCP activities; and

(8) Describe procedures for retentiondafcuments and for final storage of
documents.

()  Transportation and Off-Site Disposal Plan Settling Defendants shall submit to
USEPA for review and approval or appal with modificatian a Transportation
and Off-Site Disposal Plan (TODP) thadscribes plans to ensure compliance
with 1 10.5 (Off-Site Shipments].he TODP must include:

(2) Proposed routes for off-sishipment of Waste Material,

(2) Identification of communities affeetl by shipment of Waste Material;
and,
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14.2

3) Description of plans to minimizenpacts on affected communities.

(h) Institutional Controls Implementation and Assurance Plan The Institutional
Controls Implementation and AssucaPlan (ICIAP) describes plans to
implement, maintain, and enforce the Ingittmal Controls (ICs) at the Mine Site.
Settling Defendants shall develthye ICIAP in accordance witimstitutional
Controls: A Guide to Planning, Imginenting, Maintaining, and Enforcing
Institutional Controlsat Contaminated Site© SWER 9355.0-89, EPA/540/R-
09/001 (Dec. 2012), andstitutional Controls: A Guide to Preparing
Institutional Controls Implementaticemd Assurance Plans at Contaminated
Sites OSWER 9200.0-77, EPA/540/R-09/02¢@® 2012). The ICIAP must
include the following additional requirements:

(1) Locations of recorded real property interests (e.g., easements, liens) and
resource interests in the propettiat may affect ICs (e.g., surface,
mineral, and water rights) including accurate mapping and geographic
information system (GIS) coordinates of such interests; and

(2) Legal descriptions and survey mapatthre prepared according to current
American Land Title Association (A'A) Survey guidelines and certified
by a licensed surveyor.

14. SITE MANAGEMENT PLAN

SMP. Settling Defendants shall develop antdreit an SMP to USEPA, with a copy to
NNEPA, for review and approval or approvath modification. The SMP shall be used

as a management tool in planning, revigyyiand setting priorities for all response
activities at the Mine Sites. The SMPaislynamic document and will be revised annually
to accommodate new information, including changes to the schedules, costs, and other
variables.

SMP Content The SMP shall include the following:

(@  Anoverview of all Mine Sites covered by the CD and proposed groupings of
Mine Sites for purposes of completingtWWork, including a figure or figures
showing mine site locations.

(b)  The list of mines where one or matemponents of Work will be performed
during the relevant $ear planning period;

(c) A schedule of all Components of Workesgjfied in Section 15 of this SOW and
interim tasks for each Component of Walnkat will be performed during the 3-
year planning period, except that the first period will begin upon the Effective
Date of the CD and end on December 31, 2020. The SMP may include a
combination of Components of Workitaprove efficiency of the Work; and,
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(d) A budget of estimated costs for the x@et 3-year planning period for the
Components of Work in the SMP, widlstimated costs separated by calendar
year.

14.3 Priority Setting Meeting. Each year, Settling Defendants, USEPA and NNEPA shall
meet to discuss priorities for Component3\airk to be included in the SMP. Priorities
may include risks to public aéh and the environmer@@ther priorities may include
efficiencies such as performing the same task in multiple geographic areas, or performing
multiple tasks in a geographic area. Priorititisg will also take into consideration the
actual and estimated cost of work perfodnme the SMP for the current calendar year,
and the estimated cost of future work. Based on this meeting, USEPA, after reasonable
opportunity for review and comment by NNER#i|I decide the priaties for the next
SMP.

14.4 SMP Considerations

(@  When formulating the annual SMP, $iat§ Defendants may consider the actual
costs incurred for work performed ane thstimate of costs for the remainder of
the calendar year to euate whether the previously approved Components of
Work should change. Any proposed extensior other changes to the schedule
for the Components of Work must bepkained in a cover letter to the Draft
Amendment to the SMP.

(b) If Settling Defendants propose, in the Andment to the SMP, modifications to
the schedule for the Components of Work to which USEPA has not agreed, those
proposed modifications shall be treatechasquest by Settling Defendants for an
extension. Schedules for Components ofrkMoay be extended during the annual
SMP development process pursuant to 8astion. If USEPA, after reasonable
opportunity for review and comment by NRE, denies the request for extension
or otherwise disapproves the Amendmémen Settling Defendants shall amend
the SMP in conformance with the USEPA comments.

14.5 SMP Timeline.

@) Priority Setting Meeting. The Initial SMP PrioritySetting meeting shall occur
30 days after the Effective Date of the GIDd all future Priority Setting meetings
shall occur by September 30 of each year.

(b) Draft SMP. Settling Defendants shall submitWSEPA, with a copy to NNEPA,
the Initial Draft SMP no later than 30ydaafter the Prioritysetting meeting, and
shall submit all future Draft SMPs no latean 30 days after the Priority Setting
meeting in that year.

(c) Final SMP. Settling Defendants shall submitWSEPA, with a copy to NNEPA,
the Final SMP by 30 days after recaspany USEPA comments on the SMP. All
future Annual SMPs shall be developed by the latest of either December 31, or 30
days after receipt of alySEPA comments on the SMP.
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14.6 Notice of SMP Schedule Changes$ettling Defendants shall notify USEPA and
NNEPA of any changes that will delayetSMP schedule. Settling Defendants shall
notify USEPA and NNEPA about delays of Components of Work as soon as possible and
at least 7 days prior to the SMP schedatehe Deadline. Settling Defendants shall
notify USEPA and NNEPA about delays téanm tasks, other than Components of
Work, in the next Quarterly Report.

15. COMPONENTS OF WORK

15.1 Components of Work Settling Defendants shall ine the following Components of
Work in the SMP, as applicable. These @oments of Work are subject to Section XIV
(Stipulated Penalties) of the CD. Compotseof Work may be combined to improve
efficiency of the Work as described iretBMP. The initial component of work shall
include, at a minimum, RSEs foraiMine Sites in Attachment A.

Components of Work 1 Ref.
1 QuarterlyReports 12.2
2 Cultural Resource Surveys 4.7
3 Biological Resource Surveys 4.8
4 RSE or Remedial Ingtigation Work Plan 5.2
S RSE or Rl Report 5.4
6 Baseline Health and Ecologidisk Assessment Report 6.1(a)
7 Interim Removal Action Work Plan 7.3
8 Interim Removal Actin Completion Report 7.4
9 EE/CA or FS Work Plan 8.2
10 | EE/CA or FS Report 8.4
11 | Pre-DesigmnvestigationWork Plan 9.4(a)
12 | Pre-Desigmnvestigation Evaluation Report 9.4(b)
13 | TreatabilityStudyWork Plan 9.5(a)
14 | TreatabilityStudyReport 9.5(b)
15 | Removal or Remedial Design Work Plan 9.2
16 | Pre-final Design (95%) 9.8
17 | Final Design (100%) 9.9
18 | Removal or Remedial Action Work Plan 10.2
19 | ConstructiofCQA/QCP 13.6(f)
20 | RA Construction Report 10.6(e)
21 | Decision Document Respon&etion Completion Report 10.8(b)
22 | O&M Plan or PRSC Plan 11.2
23 | O&M Manual or PRSC Manual 11.3
24 | Periodic Review Support Plan 10.7
25 | Work Completion Report 11.4(b)
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16.1

16.2

17.1

16. NNEPA PARTICIPATION

Copies Settling Defendants shall, at any timeytsend a deliverable to USEPA, send a
copy of such deliverable to NNEPA. USKRBhall, at any time it sends a notice,
authorization, approval, disagmal, or certification to Sding Defendants, send a copy
of such document to NNEPA.

Review and Comment NNEPA shall have a reasonaldpportunity for review and
comment prior to:

(@  Any USEPA approval or disapproval undet3.5 (Approval of Deliverables) of
any deliverables that are requiredo® submitted for USEPA approval,

(b)  Any approval or disapproval of the Construction Phase under § 10.6 (RA
Construction Completion), any disapproweél or Notification of Response Action
Completion under 1 10.8 (Natiation of Response Action Completion), and any
disapproval of, or Ceritation of Work Completin under § 11.4 (Certification
of Work Completion); and

(c) Any other actions taken under this S@&Y which reasonable opportunity for
NNEPA to review and comment is specified.

17. REFERENCES

The following regulations and guidance do@ants, among others, apply to the Work.
Any item for which a specific URL is not praled below is available on one of the two
USEPA Web pages listed in { 17.2.

(@) “Interim Final Risk Assessment Guidance for Superfund, Volume | - Human
Health Evaluation Manual (Pai),” (RAGS, EPA540-1-89-002, OSWER
Directive 9285.7-01A, December 1989).

(b)  “Interim Final Risk Assessment Guidance for Superfund, Volume | - Human
Health Evaluation Manual (Part D, 8tardized Planning, Rerting, and Review
of Superfund Risk Assessment{RAGS, EPA 540-R-97-033, OSWER
Directive 9285.7-01D, January 1998).

(c) “Ecological Risk Assessment Guidance 8uperfund: Process for Designing and
Conducting Ecological Risk Assessnts” (ERAGS, EPA-540-R-97-006,
OSWER Directive 9285.7-25, June 1997).

(d)  Guidance on Conducting Non-Time-Ccii Removal Actions under CERCLA,
OSWER (Aug. 1993), EPA 540-R-93-057.

(e) A Compendium of Superfund Fiefdperations Methods, OSWER 9355.0-14,
EPA/540/P-87/001a (Aug. 1987).
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)] CERCLA Compliance with Other Laws Maal, Part I: Intam Final, OSWER
9234.1-01, EPA/540/G-89/006 (Aug. 1988).

(9) Guidance for Conducting Remedial Inugations and Feasibility Studies,
OSWER 9355.3-01, EPA/540/G-89/004 (Oct. 1988).

(h) CERCLA Compliance with Other Lawdanual, Part Il, OSWER 9234.1-02,
EPA/540/G-89/009 (Aug. 1989).

0] Guidance on EPA Oversight of Rema&dDesigns and Remedial Actions
Performed by Potentially ResponsilParties, OSWER 9355.5-01, EPA/540/G-
90/001 (Apr.1990).

()] Guidance on Expediting Remedial $d)gn and Remedial Actions, OSWER
9355.5-02, EPA/540/G-90/006 (Aug. 1990).

(K) Guide to Management of Investigat-Derived WastesSOSWER 9345.3-03FS
(Jan. 1992).

()] Permits and Permit Equivalency Processes for CERCLA On-Site Response
Actions, OSWER 9355.7-03 (Feb. 1992).

(m)  Guidance for Conducting TreatabiliBtudies under CERCLA, OSWER 9380.3-
10, EPA/540/R-92/071A (Nov. 1992).

(n) National Oil and Hazardous Substances Pollution Contingency Plan; Final Rule,
40 C.F.R. Part 300 (Oct. 1994).

(0) Guidance for Scoping the Remedizsign, OSWER 9355.0-43, EPA/540/R-
95/025 (Mar. 1995).

(p) Remedial Design/Remedial Aoti Handbook, OSWER $3.0-04B, EPA/540/R-
95/059 (June 1995).

(e)) EPA Guidance for Data Quality Assessment, Practical Methods for Data
Analysis, QA/G-9, EPA/600/R-96/084 (July 2000).

(n Operation and Maintenance in t8aperfund Program, OSWER 9200.1-37FS,
EPA/540/F-01/004 (May 2001).

(s) Comprehensive Five-year Revi€uidance, OSWER 9355.7-03B-P, 540-R-01-
007 (June 2001).

(® Guidance for Quality Assurance Project Plans, QA/G-5, EPA/240/R-02/009
(Dec. 2002).

(u) Institutional Controls: Third Party Befigary Rights in Proprietary Controls
(Apr. 2004).
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(V)

(w)

()

)

()

(aa)

(bb)

(cc)

(dd)

(ee)

(ff)

(99)

(hh)

(ii)

(i)

Quality management systems for environmental information and technology
programs -- Requirements with guidarficeuse, ASQ/ANSI E4:2014 (American
Society for Quality, February 2014).

Uniform Federal Policy for Quality #surance Project Plans, Parts 1-3,
EPA/505/B-04/900A though 900C (Mar. 2005).

Superfund Community Involvement Handbook, SEMS 100000070
(January 2016) available lattps://www.epa.gov/superfund/community-
involvement-tools-and-resources

EPA Guidance on Systematic Planningrigsthe Data Quality Objectives
Process, QA/G-4, EPA/240/B-06/001 (Feb. 2006).

EPA Requirements for Quality Assurance Project Plans, QA/R-5,
EPA/240/B-01/003 (Mar. 2001, reissued May 2006).

EPA Requirements for Quality Managent Plans, QA/R-2, EPA/240/B-01/002
(Mar. 2001, reissued May 2006).

USEPA Contract Laboratofyrogram Statement of Wof&r Inorganic Analysis,
ILM05.4 (Dec. 2006).

USEPA Contract Laboratofyrogram Statement of Work for Organic Analysis,
SOMO01.2 (amended Apr. 2007).

EPA National Geospatial Data IRy, CIO Policy Transmittal 05-002
(Aug. 2008), available dtttps://www.epa.gov/geospatial/geospatial-policies-and-
standardsandhttps://www.epa.gov/geospatial/epa-national-geospatial-data-

policy.

Summary of Key Existing EPA CERCLRolicies for Groundwater Restoration,
OSWER 9283.1-33 (June 2009).

Principles for Greener Claaps (Aug. 2009), available at
https://www.epa.gov/greenercleanups/epa-principles-greener-cleanups

Providing Communities with Opportunitiésr Independent Technical Assistance
in Superfund Settlements, Interim (Sep. 2009).]

EPA Contract Laboratory Program Sta@rhof Work for Inorganic Superfund
Methods (Multi-Media, Multi-Conentration), ISM01.2 (Jan. 2010).

Close Out Procedures for National Priorities List Sites, OSWER 9320.2-22
(May 2011).

Groundwater Road Map: Recommendeddess for Restoring Contaminated
Groundwater at Superfund SteOSWER 9283.1-34 (July 2011).
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(kk) Recommended Evaluation of Institutional Controls: Supplement to the
“Comprehensive Five-Year Revid@uidance,” OSWER 9355.7-18 (Sep. 2011).

(I Construction Specifications Instituteét$asterFormat 2012, available from the
Construction Specifications Institute, httpww.csinet.org/masterformat

(mm) Updated Superfund Response and Settieémpproach for Sites Using the
Superfund Alternative Appexh, OSWER 9200.2-125 (Sep. 2012)

(nn) Institutional Controls: A Guide tBlanning, Implementing, Maintaining, and
Enforcing Institutional Controls at Contaminated Sites, OSWER 9355.0-89,
EPA/540/R-09/001 (Dec. 2012).

(0o) Institutional Controls: A Guide to Premag Institutional Conbls Implementation
and Assurance Plans at ContamanbSites, OSWER 9200.0-77, EPA/540/R-
09/02 (Dec. 2012).

(pp) EPA’s Emergency Responder Heddtid Safety Manual, OSWER 9285.3-12
(July 2005 and updatesd)itps://www.epaosc.org/ _HealthSafetyManual/manual-
index.htm.

(qq) Broader Application of Remedial Dgsi and Remedial Action Pilot Project
Lessons Learned, OSWER 9200.2-129 (Feb. 2013).

(rr)  Guidance for Evaluating Completion @roundwater Restoration Remedial
Actions, OSWER 9355.0-129 (Nov. 2013).

(ss) Groundwater Remedy Completion Stratelghaving Forward with the End in
Mind, OSWER 9200.2-144 (May 2014).

17.2 A more complete list may be fouwa the following USEPA Web pages:

Laws, Policy, and Guidanchkttps://www.epa.gov/superfund/superfund-policy-
guidance-and-laws

Test Methods Collectiongittps://www.epa.gov/measurems/collection-methods

17.3 For any regulation or guidance referenced in the CD or SOW, the reference will be read
to include any subsequent modification, ameedinor replacement of such regulation or
guidance. Such modifications, amendmentseptacements apply to the Work only after
Settling Defendants receive notification fradSEPA of the modification, amendment, or
replacement.

Attachment A: List of 31 Mine Sitesdtuded in the initiatomponent of Work.
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ATTACHMENT A

Mine Claim Mine Name Surface | Underground | AEC records of ore Group Name Latitude (N) Longitude (W) Priority
All Site IDs Area Acres| AreaAcres production Mine
(rounded) (rounded) (tons)
1 51 Martin Mine and George Simpson 31.7 0.7 4,278| Rattlesnake (Tse Tah) 36.8780031133 | -109.2923296290
No. 1
2 54 Rattlesnake 17.7 0.1 478| Rattlesnake (Tse Tah) 36.8770488527 | -109.2865764750
3 57 North Martin 8.2 0.0 n/a| Rattlesnake (Tse Tah) 36.8846103259 | -109.2935038660 yes
4 60 Plot 1 11.7 0.1 775| Rattlesnake (Tse Tah) 36.8999026375 | -109.2955065200
5 65 Plot 4 15.7 0.0 522| Rattlesnake (Tse Tah) 36.9011753065 | -109.2877881380
6 70 Plot 8 5.0 0.0 280| Rattlesnake (Tse Tah) 36.8951816771 | -109.2670863480
7 71 Black Rock Point Mines 23.5 0.0 2,025 Red Rock / Shadyside 36.8960334986 | -109.2649210150 yes
(King Tutt Mesa)
8 96 Mesa Il 1/4 Mine 2.2 0.3 725 Lukachukai (Cove) 36.5151713703 | -109.2343637110
9 104 Cato No. 2 6.5 0.0 52 Lukachukai (Cove) 36.5480201387 | -109.2498938690
10 223 Rock Door No. 1 5.4 0.0 25 Monument Valley 37.0146880063 | -110.2149680890 yes
11 415 Mesa IV 1/4 Mine 6.0 0.3 344 Lukachukai (Cove) 36.5282303341 | -109.2611541410
12 417 Mesa Ill, West Mine 6.6 0.0 n/a Lukachukai (Cove) 36.5146359700 | -109.2507121510
13 422 Billy Topaha Mine 4.4 0.0 703 Lukachukai (Cove) 36.5005295341 | -109.2253065200
14 424 Mesa Ill, Northwest Mine 7.3 0.1 735 Lukachukai (Cove) 36.5195447407 | -109.2477979150 yes
15 487 King Tutt Point 13.5 0.4 1,384 Red Rock / Shadyside 36.7091881856 | -109.0271894650 yes
(King Tutt Mesa)
16 491 Plot 7 8.9 0.0 500| Rattlesnake (Tse Tah) 36.8940570080 | -109.2699776990
17 510 Frank No. 2 3.9 0.3 n/a Lukachukai (Cove) 36.5321226646 | -109.2529084440
18 513 Firelight No. 6 10.5 0.2 2,141 Monument Valley 36.9136145294 | -110.2597767890 yes
19 623 Plot 2 16.0 0.0 443| Rattlesnake (Tse Tah) 36.9051890787 | -109.2920576660
20 627 Plot 13 13.6 0.0 180 Rattlesnake (Tse Tah) 36.8710128517 | -109.2909121370
21 628 Plot 9 10.7 0.0 230| Rattlesnake (Tse Tah) 36.8878557510 | -109.2623965460
22 631 Plot 10 17.3 0.1 783| Rattlesnake (Tse Tah) 36.8846551084 | -109.2633007350
23 632 Plot 11 23.2 0.1 500| Rattlesnake (Tse Tah) 36.8851581276 | -109.2607982270
24 634 Plot 6 35.6 2.5 14,956| Rattlesnake (Tse Tah) 36.8992983968 | -109.2700102000 yes
25 663 AEC Plot 3 3.1 0.0 n/al Red Rock / Shadyside 36.8732280168 | -109.2861459150
(King Tutt Mesa)
26 664 Plot 3 15.0 0.0 180 Rattlesnake (Tse Tah) 36.9032467957 | -109.2859978510 yes
27 665 Plot 5 21.3 0.0 180 Rattlesnake (Tse Tah) 36.9018028751 | -109.2841684320
28 667 Climax Transfer Station 2.1 0.0 n/a Lukachukai (Cove) 36.7464944722 | -108.7021510220 yes
106 South Portal, Frank No. 1 Mine 12.0 1.1 36.5304430903 | -109.2545655060
29 505 North Portal, Frank No. 1 Mine 0.9 1.3 75,739 Lukachukai (Cove) 36.5366909246 | -109.2556406100
509 East Portal, Frank No. 1 Mine 10.2 2.5 36.5331690026 | -109.2518936640
241 0.7 0.0 36.9412038568 | -109.8886709960
80 521 Monument No. 2 177.0 05 773.132)  MonumentValley =55 550710334 | -109.8848799080
635 . 5.4 0.0 36.9003612956 | -109.2677126980
31 536 Hoskie Henry 50 01 978| Rattlesnake (Tse Tah) 36.9006159217 | -109.2724420080 yes
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CERCLA Financial Assurance Sample Perdrmance Bond for Use in Connection with

Surety’s Performance Bond Number:

Settlements

[Letterhead of Bond Issuer]

PERFORMANCE BOND

ingert number]

Date of Execution of Performance Bond: insert date]

Effective Date of Performance Bond:

indert date]

Total Dollar Amount ofPerformance Bond: Bisert dollar amount]

PRINCIPAL:
Legal Name:
Address:

Contact Person(s)/Information:

SURETY:
Legal Name:
Address:

Contact Person(s)/Information:

BENEFICIARY:
Legal Name:

Address/Contact Information:

SITE INFORMATION:
Name and Location of Site:
EPA Identification Number:

Agreement Governing Site Work:

ihsert name of PRP/Settling Defendart
[nsert addresg
ingert name and contact information (phone, emai))

ihsert name of surety providing the bond
insert addresg
infert name and contact information (phone, emai))

U.S. Environmental Protection Agency Redimseft #]
c/o [insert appropriate Regional official such as
“Superfund Division Director” ]

ingert address and contact information (phone, emal)

ingert site name [operable unit] and locatioh(“Site”)
ifsert Site/Spill Identification Number]

[That certamsprt as appropriate: “Consent Decree,”
“Administrative Settlement Agreement and Order on
Consent,” or “Settlement Agreement”] dat@usert date],
[insert as appropriate: civil action number for consent
decrees or EPA docket number for administrative
agreements], between the United States of America and
[insert settling partied (the “Agreement”)]

KNOW ALL PERSONS BY THESE PRESENTS, THAT:



WHEREAS, said Principal is required, undeetAgreement entered pursuant to the
Comprehensive Environmental Responsen@ensation, and Liability Act (CERCLA),
42 U.S.C. 88 9601-9675, to perform the “Work"desined in such Agreement (hereinafter, the
“Work™) and to fulfill its other obligations as set forth therein; and

WHEREAS, said Principal is required by the Agment to provide financial assurance
to ensure completion of the Work.

NOW, THEREFORE, in consideration of the foregoing, and for other good and
valuable consideration the rgaeof which is hereby acknowleddgthe parties hereto agree as
follows:

1. The Principal and Surety herete firmly bound to the United States
Environmental Protection Agency (EPA or B&aary), in the abovdotal Dollar Amount of
this Performance Bond, for the performanceayment of the Work, which we, the Principal
and Surety, bind ourselves, ouirsgexecutors, administrators, successors, and assigns, jointly
and severally, subject to and in accordanitk the terms and conditions hereof.

2. The conditions of the Surety’s obligatioereunder are such that if the Principal
shall promptly, faithfully, fully, and finally complete the Work in accordance with the terms of
the Agreement, the Surety’s oldigpn hereunder shall be null andd,ootherwise it is to remain
in full force and effect.

3. Pursuant to and in accordance withtdrens of the Agreement, and except as
specifically provided in Paragpha 5 below, the Surety shélécome liable on the obligation
evidenced hereby only upon the Principal’s failurpedform all or any portion(s) of the Work,
EPA'’s subsequent notice of a Work Takeovad the Principal’s failure to remedy to EPA’s
satisfaction the circumstances gigirise to EPA’s issuance ofcunotice. At any time and from
time to time upon notification by EPA (as specifiedhe Agreement) that a Work Takeover has
commenced, the Surety shall, up to the Totdlddbédmount of the Performance Bond, promptly
(and in any event within 15 daydeafreceiving such notification):

€) Commence to complete the Work to be done under the Agreement in
accordance with its tesrand conditions; or

(b) Pay to EPA funds in such amounts and to such person(s), account(s), or
otherwise as EPA may direct.

If the Surety does not rendguch performance or paymeset forth above within the
specified 15-day period, the Suratyall be deemed to be infdelt of this Performance Bond
and EPA shall be entitled to enforce any remedaylable to it at law, irequity, or otherwise;
provided, however, that if such default isestible of cure but caot reasonably be cured
within such 15-day period andgwided further that Surety sh&lhve commenced to cure such
default within such 15-day period and thereafliigently proceeds to perform the same, such
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15-day period shall be extended for such times asasonably necessary for Surety in the
exercise of due diligence to cure such diefauch additional period not to exceed 90 days.

4. The liability of the Surety shall not descharged by any performance, payment,
or succession of payments hereunder, unless and until such performance, payment, or payments
shall amount in the aggregatetb@ Total Dollar Amount of iB Performance Bond, but in no
event shall the aggregate obligation of theeBuhereunder exceed the amount of said sum.

5. The Surety may cancel this Performance Bond only by sending notice of
cancellation to the Principal and to the Benafigi provided, however, that no such cancellation
shall be effective during the 12ixy period beginning on the datkreceipt of the notice of
cancellation by both the Principal and the Benefigias evidenced by returaceipts. If after
90 days of such 120-day period, tencipal has failed to providdternative financial assurance
to EPA in accordance with thertes of the Agreement, EPA shakve the right to (up to the
Total Dollar Amount of this?erformance Bond) demand performance of the Work or draw on
the guaranteed funds.

6. The Principal may terminate this Performance Bond only by sending written
notice of termination to the Surety and te Beneficiary, provided, however, that no such
termination shall become effective unless and timtilSurety receives written authorization for
termination of this Performance Bond by the Beneficiary.

7. Any modification, revision, or amendmehat may be made to the terms of the
Agreement or to the Work to be done thereundieany extension of the Agreement, or other
forbearance on the part of either the Principdemeficiary to the otheshall not in any way
release the Principal and the Surety, or eithénern, or their heirggxecutors, administrators,
successors, or assigns from liggihereunder. The Surety herebypressly waives notice of any
change, revision, or amendment to the Agredroeto any related digations between the
Principal and the Beneficiary.

8. The Surety will immediately notify the Beneficiary of any of the following
events: (a) the filing by the Surety of a petiti@elsng to take advantagé any laws relating to
bankruptcy, insolvency, reorganization, windingasgcomposition or adjustment of debts;
(b) the Surety’s consent to (or failure to contest in a timely manner) any petition filed against it
in an involuntary case under such bankruptcgtber laws; (c) the Surety’s application for (or
consent to or failure to contest in a tignatanner) the appointment of, or the taking of
possession by, a receiver, custodtamstee, liquidator, or the l&kof itself or of all or a
substantial part of its assets; (d) the Suratyéking a general assignment for the benefit of
creditors; or (e) the Suretytaking any corporate action for tharpose of effecting any of the
foregoing.



9. Any provision in this Performance Botitht conflicts with CERCLA or any other
applicable statutory or legal requirementlsha deemed deleted herefrom and provisions
conforming to such statutory @ggal requirement shall liieemed incorporated herein.

10.  All notices, elections, consents, apfals, demands, and requests required or
permitted hereunder shall be given in writtogunless updated from time to time) the
addressees shown on the first page of thisofegnce Bond, identify the Site, and provide a
contact person (and contact information). All such corresponddratiebe: (a) effective for all
purposes if hand delivered or sent by (i) cextifor registered United States mail, postage
prepaid, return receipt requestedigrexpedited prepaid deliveservice, either commercial or
United States Postal Service, with proof of mipéed delivery, to the relevant address shown on
the first page of this Performance Bond; andeffective and deemed received upon the earliest
of (i) the actual receipt of thers& by personal delivery or othess, (ii) one business day after
being deposited with a nationaligcognized overnight courier sex® as required above, or (iii)
three business days after beingatsted in the United States masd required above. Rejection
or other refusal to accept or the inabilitydiiver because of changed address of which no
notice was given as herein required shall be de@mbd receipt of the tice, election, consent,
approval, demand, or request sent.

11. The Surety hereby agrees thatdhkgations of the Surety under this
Performance Bond shall be in no way impaioe@ffected by any winding up, insolvency,
bankruptcy, or reorganization of the Principal or by any otlrangement or rearrangement of
the Principal for the benefit of creditors.

12. No right of action shall accrue on tRierformance Bond to or for the use of any
person other than the Beneficiary or the executaiministrators, successors, or assigns of the
Beneficiary.

[SIGNATURES ON FOLLOWING PAGE]



IN WITNESS WHEREOF, the Principal and Surety Y@ executed this Performance
Bond and have affixed their sean the date set forth above.

The persons whose signhatures appear belogblieepresent, warrant, and certify that
they are authorized to execute this PerfaroeaBond on behalf of the Principal and Surety,
respectively.

FOR THE PRINCIPAL :

Date: By [signature]:

Printed name:

Title:

State of [nsert statd
County of jnsert county]

On this jnsert date], before me personally camiagert name of PRP/Settling Defendant’s
signatory] to me known, who, being by me duly swpdid depose and say that she/henisdrt
title] of [insert name of PRP/Settling Defendar}t the entity described in and which executed
the above instrument; drthat she/he signed her/his name thereto.

[Signature of Notary Public]
FOR THE SURETY:

Date: By [signature]:

Printed name:

Title:

State of [nsert statg
County of jnsert county]

On this jnsert date], before me personally camiagert name of Surety’s signatoryto me
known, who, being by me duly sworn, did depose and say that sheifireers {itle] of [insert
name of Surety, the entity described in and which executed the above instrument; and that
she/he signed her/his name thereto.

[Signature of Notary Public]
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APPENDIX E: NAVAJO INFORMAL DISPUTE RESOLUTION PROCEDURE

The Parties are hopeful that there willMazy limited areas of disagreement between
them. Nevertheless, disputes can always arisé @therefore importarto establish a dispute
resolution process as part of this CD. The purpdskis paragraph is to establish a process to
talk through any dispute before resorting to other methods. In that regard the Navajo Nation,
with the invaluable assistance of former Nauvdation Supreme Court Chief Justice Robert
Yazzie and former Director of the Navajddpandoned Mines Program Perry Charley, has
provided the following discussion of Navajo Fundantal Law which it believes should inform
any such discussions:

a. If one conceives of the notion of problem-solving as a circle, or sun with
four stages, the process begindtmmeastern side of the circle and might be labeled in Navajo as
“nitsahakees” or “thinking.” Thinking is key aiickakes a long time. It goes on and on. Perhaps
it has no beginning and no end. In this pescef thinking about reediating the uranium
contamination left over from past uranium minmg Navajo lands it is almost impossible to
identify a beginning. The Navajo paradigm andfthe stages within it are imbedded with one
another. No one stage can exighout the other. Regardless, Navajo problem-solving begins
with thinking. This CD has required a great defathinking. Thinking issxamining root causes
of a problem and its nature and consequencdsr@®e/e can decide on a solution (“nahat’a” or
“planning”) we must understandetproblem. If we have done ojb well, there will be few
disagreements.

b. After “thinking” comes “naha#i” or “planning.” Planning may be
visualized as the southernmost point of the circiside the circle is the milieu of life. For the
Navajo this means many things including the sd@lements (air, water, fire and earth/pollen),
the sacred mountains, and “Nayee” (thitlgst get in the way of a good life).

C. After “planning” comes “lina” or the life that “implements” the planning.
“Implementation” may be seen as the westerrimpost of the circle. Again, this takes time and

interacts with the forces visualized as beingdeghe circle. Obstacles enge and interfere with



the implementation. Insights arise and helpitl@ementation. But, if the thinking continues
and the planning continues, thésatls to hopeful and positive results.

d. After “implementation” comes “sihasin” which means many things
including “results.” Results appear at the hernmost point of theircle. Results follow
thinking, planning and implementation. For all Parties here the desired results mean the
expeditious implementation of this CD,kaugh each Party likely bats own reasons for
wanting this result. For the Navajo Nation, ttésult is desired becaugeepresents a step
toward the complete remediation of all utan contamination left over from past uranium
mining on Navajo lands. The Navajo Nation untierds the difficulties and challenges faced in
achieving that goal. Still, the goal is worth the effort.

It is often difficult to keep focus on thested nature of the four aspects discussed

here. Each aspect is re-evaluated by disonssi what has worked and what has failed.
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U.S. Four Corners Uranium Mine Sites Trust Agreement

This Trust Agreement is entered into mdaamong Cyprus Amax Minerals Company,
Western Nuclear, Inc., (collectively, “Setity Defendants”); the United States of America
(“United States”); and Le Petomane XXX, Inc., nadividually but solely asrustee of the Trust
established herein (“Trustee”).

RECITALS

A. The United States and Settling Defendanterexl into a Consent Decree that was
signed by them and the Navajo Natti(a federally recognized Indi#nbe) and lodged in the U.S.
District Court for the Districof Arizona on January 17, 2017.

B. The Consent Decree provides for the coeabf the Trust and fathe transfer of
funding to the Trust, to be administered by the Trustee pursuant to this Agreement and the Consent
Decree.

C. Under the Consent Decree, Settling Defents agree to perform Work and pay
Future Response Costs, as those terms are ddfieeein, and to receive certain reimbursement
for the costs of such performance in accocganith Paragraph 34 dfie Consent Decree.

D. The Trust is established solely for therpose of holding, for the benefit of the
United States and Settling Defendants, the Trusttdsaich shall be used solely for payment of
the United States’ share of the costs of Wmekformed pursuant tthe Consent Decree.

E. The Trust Assets shall be held in trust solely for payment of the United States’ share
of the costs of Work performed pursuant to@mmsent Decree as provideerein and may not be
used for any other purpose.

F. The Trust is to be funded in the amount set forth in the Consent Decree.
G. This Agreement and the Consent Decree govern the Trust.

H. The Trust is created to mply with section 1.468B-kt seqof the Treasury
Regulations (the “Treasury Belations”) promulgated undeBection 468B of the Internal
Revenue Code (the “Code”).

l. The Trust Assets shall be invested in adaace with a conservative strategy that
emphasizes capital preservation while generatiregasonable level of income, as determined by
the Trustee after consultation with the United Stediad as set forth in more detail in Paragraph
5.

J. It is intended that no contractor, consuliaspplier, or other third party shall be
considered to be a third partyrnsdiciary, either incidentally adirectly, of this Agreement.

NOW, THEREFORE, in consideration of tfttgegoing premises and the mutual covenants
and agreements contained herein and in tbhesént Decree, the United States, the Settling
Defendants, and the Trustee hereby agree as follows:



AGREEMENT

1. Definitions

Unless otherwise defined, all capitalized terms in this Agreement shall have the same
meaning as that in the Consent Decree.

1.1.“Agreement” shall mean this Trust Agreement.
1.2.“Beneficiaries” shall mean the Ueill States and 8kng Defendants.

1.3.“CERCLA” shall mean the Comprehensive Environmental Response, Compensation,
and Liability Act, 42 U.S.C. 88 9601-9675.

1.4."Consent Decree” shall medime Consent Decree that was signed by the United States,
Settling Defendants, and the Navajo Nation kmadied in the U.S. District Court for the
District of Arizona on January 17, 2017.

1.5. “Effective Date” shall mean &hdate upon which the approwdithe Consent Decree is
recorded on the docket of the U.S. DtCourt for the District of Arizona.

1.6.“EPA” shall mean the U.S. Environmental Protection Agency.
1.7. “Grantor” shall mean the United States.

1.8.“Party” or “Parties” shall refer to Cyprusmax Minerals Company, Western Nuclear,
Inc., and the United States individiyeor collectively, as appropriate.

1.9. “Trust Assets” shall mean the fundingsdebed in Paragraph 2.1.3 and such other
assets as may be acquired, earned, ldrbhethe Trust before its termination.

1.10.“Trust Parties” shall mean, collectively, theust, the Trustee and its affiliates and their
shareholders, officers, directors, employees, members, managers, partners, and affiliated
entities.

1.11.“Trustee” shall mean the triest selected pursuant to Paegdr 3.1 of this Agreement or
its successor.

2. The Trust

2.1.Creation and Transfer &funding to the Trust.

2.1.1. Pursuant to the Consent Decree, the Wn8tates hereby establishes the Trust on
behalf of the Beneficiaries. The Trustesreby accepts and a&gss to hold the Trust
Assets for the benefit of the Benefices solely for the pynroses described in
Section 2.2 below, subject to the termsho$ Agreement and the Consent Decree.



2.1.2. Within 10 business days of the Effective Date of the Cori3eatee, the Trustee
shall establish and administer the UFSur Corners Uranium Mine Sites Trust
Account (“Trust Account”), which shaleceive the Trust AssetsSSubject to the
provisions below, the Trustee shall hold strand invest the Trust Assets solely in
Qualified Investments as praled in Section 5 of this Agement. All earnings on
the funds held in the Trust shall be coesatl part of Trust Assets and reinvested
with other Trust Assets.

2.1.3. As soon as reasonably practicable dfterestablishment of the Trust Account
and receipt by the United States of paytmestructions from the Trustee, the
United States shall transfer $335 millioio the Trust Account pursuant to
Paragraph 34.a of the Consent Decree.

2.1.4. This Agreement shall not take effeabdaTrustee shall nastablish the Trust
Account, before the Effectivieate of the Consent Decree.

2.2.0Objectives and Purpose. The exclusive pugp@sd functions of éhTrust are to hold,

for the benefit of the Beneficiaries, the Trust Assets, and to use those assets solely to pay

the United States’ share of the costs of Wmekformed pursuant to the Consent Decree.
The Trust Assets shall be held in trust ofer payment of thé&Jnited States’ share of

the costs of Work performed pursuant to @ensent Decree as provided herein and may
not be used for any other purpose. The TAssets shall not be construed as property
of Settling Defendants or any of their sulitks, parents, affiliates, successors, or
assigns, or of its bankruptestate should any of th@entities enter bankruptcy
proceedings.

2.3.Beneficiaries. Beneficial terest in the Trust shall beld by the United States and
Settling Defendants. Settling Def#ants’ interest is held sdgt to a spendthrift trust.
Settling Defendants’ interest is limitedsabmitting claims for reimbursement as
provided herein and shall not be subjectdtuntary or involuntar transfer; nor shall
such interest be subject to assignmenba@ttachment by or to the interference or
control of any creditor or assignee of SaglDefendants, or be taken or reached by any
legal or equitable process in satisfactiomy debt or liabilityof Settling Defendants,
and any attempted transfer or encumbranciofi interest prior to distribution shall be
void.

2.4. Safekeeping of Trust Assets. The Trust Assk#dl be held in trusand segregated. The
Trustee is expressly prohibitém holding any or all of # Trust Assets in a common,
commingled or collective trust fundithr the assets of any other entity.

2.5. Accounting. The Trustee shall maintaimper books, records, and accounts relating to
all transactions pertaining todfTrust, and the assets and liidless of the Trust, in such

detail and for such period of time as may be necessary to enable the Trustee to make full



and proper accounting in accordance withreBeaphs 2.6 and 6.1 below and to comply
with applicable provisions of law and good accounting practices.

2.6. Irrevocability, Termination, and Final Dispositiof Trust Assets. Subject to the right
of the Parties to modify this Agreementmesvided in Paragraph.1, this Trust shall be
irrevocable and shall continue until terrmied upon the earlier of (i) receipt by the
United States of the Trustee’s written notidéeomplete exhaustion of the Trust Assets,
or (ii) the issuance of the Certification \&fork Completion pursuant to Paragraph 104
of the Consent Decree. Before the occurreriagther event, the Trustee shall set aside
sufficient funds from the Trust to facilitate the Trust’s orderly termination.

2.6.1. Termination upon exhaustion of Trust Asseln the event that the Trust
Account’s balance reaches a level equahtbamount set aside to facilitate the
Trust’s orderly termination, the Trusteeaitpay any remaining taxes, assessments,
and charges incident to the Trust's mgeraent. Within 30 days of making such
payments, the Trustee shallider to the United Statesfanal statement of account.
Upon making this final accounting, the Treball be deemed terminated and the
Trustee shall immedialy close the account.

2.6.2. Termination upon issuance of Certifiaatiof Work Completion. In the event
that Settling Defendants notifiyustee of their receipt @& Certification of Work
Completion, the Trustee shall make aagnaining payments required by the terms
of this Agreement and the Consergdiee, and pay any remaining taxes,
assessments, and charges incident td thst's management. After making such
payments, the Trustee shall expeditiougjyidate and distribute any remaining
Trust Assets, including any current and accumulated income, to the Navajo Nation
Environmental Protection Agency foretlsole purpose of performing response
actions under CERCLA, not inconsistentiwthe National Contingency Plan, at
abandoned uranium mines on Navajo biatiands where no viable non-Federal
potentially responsible party has been tdesd. The Trusteenust deliver a final
statement of account to the United StatesiwiB8® days of this final distribution or,
if no such distribution can beade, within 30 days of tHast payment of any taxes,
assessments, and charges incidentdadtiust’'s management. Upon making this
final accounting, the Trust shall be desrterminated anthe Trustee shall
immediately close the account.

2.7.Document Retention and Disposition. The Teesshall preserve and retain all material
non-identical copies of records or documse(including records or documents in
electronic form) now in its possession ontrol or which comes into its possession or
control that relate in any manner te timplementation of this Agreement or
management of the Trust. The United States Settling Defendanghall have the right
upon 14 days prior written notice to theu$tee to inspect any such records or
documents. In the event of termination of the Trust, the Trustee shall give the United
States at least 180 days writteotice before the destructioh any records or documents
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of whatever kind, nature or sleription in any way relatingp the Trust, in order to
enable the United States to prepare angement a protocol for their preservation.

3. The Trustee

3.1.

3.2.

3.3.

Generally. The United States has selecte@é&m®mane XXX, Incnot individually but
solely in its representative capacity, agstee for an initial term of ten years to
administer the Trust and the Trust Accoimaccordance with this Agreement and the
Consent Decree. The Trustee’s powers aeeotsable solely in a fiduciary capacity
consistent with, and in furtherance of, tigectives and purposes of the Trust, this
Agreement, and the Consent Decree. ThestBe shall have the authority to bind the
Trust, and any successor Trustee or successassign of the Trust, but shall for all
purposes hereunder be acting in its regméstive capacity as Trustee and not
individually. The Trustee shall not be recpd to take any action or omit to take any
action if, after the adee of counsel, the Trustee belisua good faith that such action
or omission is inconsistentitl the Trustee’s fiduciary duse The Trustee shall not be
considered a successor to the United States.

Powers of the Trustee. In administering Tinast, except as otherwise set forth in this
Agreement and the Consent Decree, the Trustaethorized to perform any and all acts
necessary to accomplish the Trust’s objexgiand purposes. Except as otherwise set
forth in this Agreement and the Consent [@ecithe powers of the Ustee shall include,
without limitation, each of the following: (a) teceive, manage, invest, supervise, and
protect the Trust Assets andgay obligations owed by the Trust from the Trust Assets

in accordance with this Agreement and the$&mt Decree; (b) to engage the Investment
Manager and, as the Trustee deems necessappouopriate, other pgons to assist the
Trustee as to the responsitids described herein; (c) to make disbursements of the Trust
Assets for the purposes contemplatednd im accordance with the terms of this
Agreement and the Consent Decree; ando@ffect all actions and execute all
agreements, instruments, and other documents necessary to implement this Agreement
and the Consent Decree. The Trustee isaired to execute and deliver all documents
on behalf of the Trust to accomplish thepgmses of this Agreement and the Consent
Decree.

Retaining Other Professionals. In additiorthte Investment Manager retained pursuant
to Section 5, the Trusteeasithorized, following consultation with the United States, to
retain on behalf of the Trust and to pay sadditional third partie as the Trustee may
deem necessary or appropriate to assesttustee in carrying out its powers and duties
under this Agreement and the Consent Deénetyding, without linitation: (a) counsel

to the Trustee; (b) a public accounting firnperform such reviews or audits of the
financial books and records of the Trastmay be appropriate in the Trustee’s
reasonable discretion, and to paepand file any tax returmms informational returns for
the Trust as may be required; and (c) emvinental consultants, brokers, contractors,
administrative assistants, and clerks. Thes@ae shall pay all such persons from the
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Trust Assets for services rendered and exgeirgcurred in accordance with a budget or
fee schedule approved by the United Stabs. budget or fee schedule may be revised
from time to time in the Trustee’s discreti@ubject to the approval of the United States.

3.4. Limitation of the Trustee’s Authority. The Ustee is not, and shalbt be, authorized to
engage in any trade or business as to the Trust Assets. The performance by the Trustee
of its duties under this Agreement shall notbasidered to constitute engagement in a
trade or business.

3.5. Notice to the Parties Regandi Account Balances. The Trustee shall provide notice to
the United States and Settling Defendantsiwi® days of the Trust Account’s balance
falling below $15 million, and shall include inathnotice a projection of when the Trust
Account will be exhausted based on imi@tion provided to the Trustee under
Paragraphs 5.2.2 and 7.9. The Trustee ghallide notice to the United States and
Settling Defendants within 15 days of fheust Account’s balance reaching the amount
that Trustee set aside tacflitate the Trust's orderliermination under Paragraph 2.6.

3.6.Compensation. The Trustee shall be compeddaten the Trust Assets for its services
rendered on behalf of the Trust and shaltdaebursed for its reasonable and necessary
costs and expenses in connection with the Trustee’s dutiasdergincluding costs
and expenses incurred to convert the Trustam environmental sponse trust pursuant
to Paragraphs 70.c and 70.d of tren€ent Decree and Paragraph 4.2.2 of this
Agreement), upon submission of periodic billings. The Trustee’s compensation and
reimbursement shall be in accordance waithudget or fee schedule approved by the
United States. This budget or fee schedule beagevised from time to time, subject to
the approval of the United States.

3.7.Instructions and Requests from the United&tatAll instructions, directions, notices,
requests for information, and other comnuations from the United States to the
Trustee pursuant to this Agreement shalifaele exclusively by the U.S. Department of
Justice.

3.8. Exculpation and Indemnification.

3.8.1. None of the Trust Parties shall be perally liable as to any claims, causes of
action, and other assertionsliability arising out of itsactions or omissions of
action under this Agreement, the Condeatree, or any order of court. The
foregoing shall not apply should the U.S. BettCourt for the District of Arizona,
by a final order, not reversed on appeal, find that the Trust Party committed fraud or
willful misconduct in relation to its duties actions that are asserted as the basis for
liability.

3.8.2. The Trust shall indemnify, defend, and d¢hblarmless the Trust Parties from and
against any and all claims, causes ofatliabilities, obligatns, losses, costs,



judgments, damages or expenses (includitgrneys’ fees and expenses) and any
other assertion of liability arising out tife Trust Parties’ negligent action or
omissions of action under this Agreement, to the fullest extent permitted by
applicable law, provided that such imaeification shall be limited to the Trust
Assets. Any judgment against any Trustty?and any costs of defense for a Trust
Party relating to iteictions or omissions of actiamder this Agreement shall be
paid from and limited to funds from theuBt Assets without the Trust Party having
to first pay from its own funds for any pergl liability or coss of defense, unless
the U.S. District Court for the District @rizona, by a final order, not reversed on
appeal, finds that the Trust Party comnaitteaud or willful misconduct in relation
to its duties or aabins that are asserted as the o&wi liability. The Trustee shall
provide written notice to the United Statesd Settling Defendants at least 30 days
before charging against the Trust Atsseursuant to this Paragraph. The
indemnification provided in this Paragh shall not take precedence over any
insurance coverage obtained by the Trustis Paragraph is intended for the benefit
of the indemnified parties and not any ireunor is it intéded to relieve any
insurer of its coverage obligations.

3.8.3. There shall be an irrebuttable presumptiwett any action taken or not taken with
the approval of the Court does not constitutareach of the Trust Parties’ fiduciary
duties or an act of fraud or willful misnduct. For the avoidance of doubt, the term
“approval of the Court” shafiot be construed to me#me Consent Decree or any
order approving the Consent Decree.

3.8.4. Nothing in this Paragraph 3.8, the Agreement, or the Consent Decree shall
preclude the United States $ettling Defendants from enforcing the terms of this
Agreement against the Trust Parties. The Trustee shall not be liable to the Navajo
Nation (including the Navajo Nation Emenmental Protection Agency) for actions
or omissions of actions under this Agreement.

3.9. Conflicts. If conflicting demands are madpon Trustee, Trustee may hold any money
or documents subject to such conflictingrdends until the rights of the Parties making
such conflicting demands are resolved by the Parties or determined by court action
pursuant to the Consent Decree.

3.10.Resignation and Removal of the Trustee.

3.10.1.Resignation. The Trustee shall have tight to resign at any time upon giving
120 days written notice of such resigoa to the United States and Settling
Defendants, provided that if a suitabdéplacement is not found and approved by the
United States within 120 days after swatitten notice is provided, the Trustee’s
resignation shall not become effective anel Thustee shall comtiie to function in
its capacity as Trustee until a suitatdplacement is found and approved by the
United States.



3.10.2.Removal. The United States shall hawe ttight to remove the Trustee for cause
upon 120 days written notice to theustee and Settling Defendants.

3.10.3.Transfer of Trust Assets and Trust Documents. A Trustee that resigns or is
removed shall transfer and deliver t® suiccessor the then-existing entire Trust
Assets in its possession, along withTalist documents and records in its
possession. Upon such transfee Trustee shall be disalgad as Trustee of the
Trust and shall have no further powers, dition, rights, obliggons, or duties with
reference to the Trust Adseand all such powers,sdretion, rights, obligations,
and duties of the resigning Trustealsimure to and be binding upon such
successor Trustee. Notwithstanding the foregoing, nothing in this Paragraph shall
be deemed to dischargeretease any Trustee thasigns or is removed from
liability for its acts or omissions.

3.11.Successor Trustee.

3.11.1.In the event the Trustee resigns or imoeed, the United States shall select, in
writing, a successor within 120 days eteiving written notice of resignation or
within 120 days of removal.

3.11.2.Upon expiration of the Trustee’s initiedrm, the United States may extend that
Trustee’s term or seledh writing, a successor.

3.11.3.A successor Trustee shall have all the dutreghts, responsibilities, and powers
provided by the Trust.

3.11.4.A successor Trustee shall not be liableesponsible in any way for the acts or
omissions of any predecessor Trustee or for any loss or expense occasioned by any
act or omission of any such predecesgosuccessor Trustee shall be liable for its
own acts or omissions in respecptoperty actually re¢eed or duties,
responsibilities, and powers assumed [asithe successor. Notwithstanding the
foregoing, nothing contained this Paragraph shall be deemed to discharge or
release any predecessor Trustee fliafility for its acts or omissions.

3.12.No Bond. Notwithstanding any state law te tontrary, the Truse shall be exempt
from giving any bond or other security in gayisdiction. The Tru®e shall investigate
the possible purchase of an insurance poliayoieer professional liability related to this
Agreement, and shall make recommendatiortte United States regarding such
insurance. If authorized in writing byelJnited States to purchase insurance, the
Trustee shall promptly do so using Trust Assets.



4. Disbursements from the Trust

4.1.Requests for Disbursement.

4.1.1. From time to time, but no more than once every 30 calendar days, Settling
Defendants may submit to the Trustaeguest for disbursement (a “Draw
Request”) of reimbursement for the United States’ share of Future Settling
Defendants Response Costs incurrecbinnection with Settling Defendants’
performance of the Work as required bg thonsent Decree. Each Draw Request
must be accompanied by sufficient do@ntation to allow verification of the
accuracy of the costs claidhgproof of payment of attosts included in the Draw
Request, and a signed certification underagtty of law that such costs were
properly incurred and consisitewith the National Contingency Plan, the Consent
Decree, and any Decision Documents astiran is defined in Paragraph 4 of the
Consent Decree (collectively, “Sumping Cost Documentation”).

4.1.2. Draw Requests shall be submitted udimmgns supplied by the Trustee and shall
include all information reasonably requiredfagilitate disbursement in accordance
with the Consent Decree and this Agreetnentiuding the Inflation Start Date and
the occurrence of the Trigger.

4.1.3. Settling Defendants shall not submit Dr&e&quests, and the Trustee shall not
disburse funds, exceeding the maximum claims for reimbursement permitted by
Paragraph 34 of the Consent Decree.

4.2. Dishursement of Funds.

4.2.1. Within 15 business days of receiviagoraw Request and its Supporting Cost
Documentation, Trustee shall, after deteing that such documents comply with
the requirements of Paragraph 4.1 of this Agreement and Paragraph 34 of the
Consent Decree, disburse the amowonight by the Draw Request to Settling
Defendants. Unless directed by the UthiStates, the Trustee shall not conduct a
substantive review, including an assesstrof consistency with the National
Contingency Plan. If the Trustee deterasrthat such documents do not comply
with these requirements or identifies aryor in the documents, the Trustee shall
notify Settling Defendants of the deficienayerror. If the Trustee and Settling
Defendants cannot rectify the deficiencyeoror within the 15 business-day period,
the Trustee shall disburse only an amaagual to the undigped portion of the
Draw Request, and the Parties shall dealesolve the dispute over the remaining
portion pursuant to the pcedures set forth in Regraph 34.d of the Consent
Decree.

4.2.2. In the event of a Work k&over by EPA pursuant to Paragraph 70 of the Consent
Decree, Trustee shall follow any instracts from the U.S. Department of Justice



4.3.

4.4,

4.5.

4.6.

regarding (a) disbursement Dfust Assets, and (b) nessary steps to convert the
Trust into an environmental response tieapable of performg the Work pursuant

to the Consent Decree. In the event that Work Takeover terminates and Settling
Defendants resume performance of the Witré, Trustee shall, subject to Paragraph
4.5 of this Agreement, resume disbursenwdritinds pursuant to Paragraphs 4.1 and
4.2.1 of this Agreement.

Disputed Costs. Upon the receipt of &wsttling Defendants Costs Statement required

by Paragraph 34.b(4) of the Consent Dedtez United States shall have 60 days to

review and approve that statement. WitBihdays of receipt of the Settling Defendants
Costs Statement, the United States may olojeetiting, and that olgction shall be sent

to Settling Defendants and the Trustee pamstio Paragraph 7.8f, upon resolution of

the objection pursuant to Paragraph 34.thefConsent Decree, the United States

prevails in whole or in part upon any objeatto any costs described in the Settling
Defendants Costs Statement, the Trustee shall reduce future disbursement(s) pursuant to
Paragraph 4.5.

Duty to Assist in Dispute Resolution. Pgraph 34.d of the Corsat Decree identifies
procedures to be followed in the eveht dispute regarding Settling Defendants
Response Costs. In the event of a disghteTrustee shall providessistance to the
United States and Settling Defendants mdispute-resolution pcess as requested,
including production of information, documenéd testimony relatg to the Trustee’s
activities under this Agreement.

Notice to Trustee and Reduction in Disbursemenrithe Parties shall promptly notify the
Trustee of any reduction in disbursemertedained pursuant to Paragraphs 34.b(9) or
34.e of the Consent Decree. The Trustee shall reduce one or more subsequent

Liens. Notwithstanding anything to the comyran this Agreement, the Trustee and the
United States shall have a first-priority lien and security interest in the Trust Assets,
to secure the payment of all amounts owedrtaccrued or reserved on account of the
Trust or to be retained by the Trustesreunder or otherwise due hereunder. The
Trustee agrees to take appropriate actionlsexecute appropriate documents so that the
Trustee’s and the United States’ liens and sgcare perfected as of the Effective Date.

Investment of Trust Assets

5.1.

Generally. The Trust Assets shall be investeaiccordance with a conservative strategy
that emphasizes capital preservation whigmerating a reasonable level of income, as
determined by the Trustee after consultation with the United States. To implement this
strategy, and subject to those doaisits, the initialobjective shall be tattain at least a

3% average annual return. Notwithstanding this initial objecthes Parties recognize

and agree that the Trustee shall have disoreét adapt this target to changing market
conditions (after consultation with the UnitBthtes), that the Trustee does not guarantee
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investment performance, and that the Trusted slot be subject to liability solely as a
result of the average annual netsi not achieving the 3% target.

5.2.Retaining the Investment Manager. The Teasshall retain a pfessional investment
manager (“Investment Manager”) to manage investments of the Trust Assets in
Qualified Investments. The Investment Manager shall be selected by the Trustee after
consultation with the United States andlsha compensated from the Trust Assets.

5.2.1. The Investment Manager shall be respondimall investment decisions regarding
the Trust Assets, including (aglection of individual inv@ments; (b) timing of the
purchase and sale of individual investme(d¥selection of @y brokerage firms and
other institutions to be used in carrying ¢l investment activities affecting Trust
Assets; and (d) selection of the manned &rm in which investments are to be
purchased, held, and transferred.

5.2.2. The Investment Manager shall recommefiod,the Trustee’s @proval, the initial
allocation of Trust Assets among Qualifiesdvéstments. Any mat@l changes to the
allocation shall also bapproved by the Trustee.

5.2.3. Within 30 days of notifying the Partie$ the selection of the Investment
Manager, the Trustee shall enter intwoatract with the designated Investment
Manager (“Investment Management Agresti). The Investment Management
Agreement shall identify the duties of tiiwestment Managema provide that the
Investment Manager will be compensated fitvn Trust Assets at the rate identified
in that agreement, and shall require thvestment Manager to adhere to the
parameters identified in this Section Smanaging investment of the Trust Assets.
The Investment Management Agreemeralistequire the Investment Manager to
submit to the Trustee quartereports identiying, among other things, the balance
of the Trust Assets antidse assets’ performancecmmparison to appropriate
investment benchmarks. The Investmidiainagement Agreement shall also require
the Investment Manager to review the Trust Assets each quarter and give written
notice to the Trustee and the United Stat@sappears that the Trust Assets will be
insufficient to satisfy anticipated paymaentiligations of the United States under the
Consent Decree during the next 12 mortased on projected cost estimates
submitted by Settling Defendants under Paragraph 7.9.

5.2.4. The Investment Management Agreementigiravide that it may be terminated
by the Trustee at any time upon 30 daystemiinotice. The Trustee shall exercise
this termination provision only afteonsultation with the United States.

5.3. Qualified Investments. Qualified Ins&nents shall mean any of the following
investments: (a) cash and cash equivalerdgstments defined as dollar-denominated
demand deposits, time deposits, certificatedepiosit, or other obligations (including
acceptances) of any bank whose deposits derd#ly insured and having (1) capital and
surplus in excess of $250 million and (Xhert-term commercial paper rating from
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Standard & Poor’s that is at least A-1tbe equivalent thereof or a short-term
commercial paper rating from Moody’s thagisleast P-1 or the equivalent; (b) U.S.
Treasury bills and notes; (c) A, AA, &IAA corporate bonds (with the rating awarded
by at least two of the three major rategencies (Standard & Poor’s, Moody’s, or
Fitch)); (d) U.S. Treasury futures contrsicte) AA or AAA muncipal bonds; (f) open-
ended mutual funds, short-term investmiamids, or commingled funds owning only
assets described in (a) through (e); and (gh suher categories of investments as may
be approved by the United States in writipgyvided however, that investment in in

U.S. Treasury futures contracts may not exceed 10% of the portfolio. U.S. Treasury
futures investment will be measured as U.S. Treasury futures notional divided by total
portfolio market value. Any such investnigs shall be made consistently with the
Uniform Prudent Investor Act. Should any agibties arise as to whether an instrument
is or continues to be a Qualified Instrumehg Trustee shall, after consultation with the
Investment Manager, resolve that ambigeiysistent with théerms and purposes of
this Agreement and the Consent Decree.

5.4.Investment Company Act. Nothing in ti8&ction 5 shall be cotteed as authorizing
the Trustee to cause the Trust to carry onlarsness or to divide the gains therefrom,
including without limitation, the busines$ an investment company, a company
“controlled” by an “investment company,”qeired to register as such under the
Investment Company Act of 1940, as amendEBde sole purpose of this Section is to
authorize the investment of the funds ia #rust or any portions thereof as may be
reasonably prudent pending use of the proceeds for the purposes of the Trust.

6. Financial Reports and Taxes

6.1. Financial Reports. As so@s practicable after th@@ of each calendar quarter
beginning with the quarter ended after the Tsugceipt of the payment required of the
United States pursuant to Paragraph 34tae@fConsent Decree, and ending as soon as
practicable upon termination tfe Trust, the Trustee shalibmit to the United States
and Settling Defendants a written report thatudes (a) financial statements of the
Trust at the end of such calendar quartgresiod and the receipts and disbursements of
the Trust for such calendar quarter or peranttd (b) a descriptioof any action taken by
the Trustee in the performance of its dsitréhich, as determined by outside counsel,
accountants, or other professional advisorgernaly and adversglaffects the Trust
and of which notice has not previously begven to the United States and Settling
Defendants. Further, by February 2818, and each subsequent calendar year the
Trustee shall submit to the United States Satlling Defendants aamnual report that
provides the above-described informationtfeg preceding calendar year or, if the report
is a final report after termination, for therjpel from the most recent annual report until
the termination of the Trust.

6.2. Qualified Settlement Fund. For federal incotae purposes, the Trust is intended to be
a qualified settlement fund and the Grantor will elect to treat the Trust as a grantor trust
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pursuant to section 468B ofetCode and related Treasurygltations. The Parties and
the Trustee agree to take all legally avagadtieps necessary to assure such treatment.

6.2.1. Tax Reporting. The Trustee is intended&the “administrator” of the Trust
within the meaning of Treasury Rdgtion sections 1.468B-1(k)(2)(i) and 1.468B-
2(k)(3). The Trustee shdie responsible for prepag and filing all applicable
income tax returns or other income tax reporting requirements to comply with the
requirements of Code sections 468B &iid and related Treasury Regulations.

6.2.2. Grantor Trust Election. As the sole transfeto the Trust, th Grantor agrees to
make the election (grantor trust electj under Treasury Regulation section 1.468B-
1(k) to treat the Trust as a trust all of winis owned by the Grantor (solely for tax
purposes) under Code secti®ril and related Treasury Regulations. To effect such
election, the Grantor agretsstimely provide the Tustee with the required
transferor election statement pursutanireasury Regulation section 1.468B-
1(k)(2). The Trustee shall timely fileFeorm 1041 on behalf of the Trust with the
Grantor’s election statement attached.e Horm 1041 will be filed for the taxable
year in which the Trust satisfies thejugrements of TreasuRegulation section
1.468B-1(c).

6.2.3. Environmental Remediation Trust. tlme event the Trust does not meet the
requirements under Treasury Regulatioctisa 1.468B-1 to be a qualified
settlement fund, the Trust is intendedjt@lify as an environmental remediation
trust under Treasury Regtiion section 301.7701-4(e).

7. Miscellaneous Provisions

7.1

7.2

.Modifications. Material modiications of this Agreemersthall be in writing, signed by

the Parties and the Trustesd effective upon approval byeth).S. District Court for
the District of Arizona. Non-material mdaiations shall be in writing and effective
when signed by duly authorized represenetiof the Parties and the Trustee.

Modification and Termination in Work kaover. Paragraphs 70.c and 70.d of the
Consent Decree and Paragraph 4.2.2 ofAgieement, which authorize conversion of
the Trust into an environmental response trust and may entail modification of this
Agreement or termination of the Trust ahts Agreement and creation of a successor
Trust, shall supersede amgntrary provisions in this Agement regarding modification
or termination. Any modifications to thisgreement or any new trust agreement created
pursuant to Paragraphs 70.c and 70.d oCivesent Decree and Ragraph 4.2.2 of this
Agreement shall not require the agreement or signature of the Trustee or Settling
Defendants. In making such modificationooeating such new agreement, the United
States shall consult withe Trustee. Notwithstaling Paragraph 3.10.2 of this
Agreement, the United States shall have absaliscretion to removihe Trustee in the
event of a Work Takeover pursuantRaragraph 70 of é@Consent Decree.
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7.3.Relationship to Trust. None of Settling Defendants or the Navajo Nation shall be
deemed to be an owner, operator, trusteenearagent, shareholder, officer, or director
of the Trust solely on accouat this Agreement or the Consent Decree. No title or
interest in the TrusAssets, its funds or any income agag therefrom or thereon, or its
other property shall vest in Settling feedants or the Navajo Nation during the
continuance of the Trust. g Defendants and the Navadjation shall have no right,
power, or authority to anticgte any income from the TruAssets, payments into the
Trust Assets, or any payments from the TAstets; or to alienate, convey, transfer, or
dispose of the same or any st therein or any part thesf in advance of payment.
None of the principal or income of the Trdsssets, payments into the Trust Assets, nor
any payments from the Trust Assetslsbha involuntarily alienated by Settling
Defendants or the Navajo Naii or be subject to attachnteexecution, or levy, or taken
upon any process for any debitat Settling Defendants tre Navajo Nation may have
contracted, or in satisfaction of any demaadsbligations thaSettling Defendants or
Navajo Nation may have incurred. The TrAssets shall not be construed as property
of Settling Defendants or the Navajo Nationpbany entity’s bankruptcy estate should
that entity enter b&kruptcy proceedings.

7.3.1. The Navajo Nation, including the Navdjation Environmental Protection
Agency, shall have no right to appraweconsult on any Trustee actions or
decisions relating to the Trust; nor sha# tdavajo Nation have the right to review
or access any documents relating to thel@mentation of this Agreement, or
management or operation of the Trust.

7.3.2. Except as provided in Paragraph 6.2.2 soildly for purposes of tax law, the
United States shall not be deemed to bewamner, operator, trustee, partner, agent,
shareholder, officer, or dicéor of the Trust solely oaccount of this Agreement or
the Consent Decree.

7.4.Consent Decree Controls. To the exteatsonably possible, tipeovisions of this
Agreement shall be interpreted in a manmarsistent with the Consent Decree. In the
event of an irreconcilable conflict betweitas Agreement and the Consent Decree, the
Consent Decree shall control.

7.5. Compliance with Laws. Any and all distriboitis of Trust Assets shall be in compliance
with all applicable laws.

7.6.Choice of Law. The situs of the Trust 4l in Arizona. The rights, duties, and
obligations arising under this Agreemshtll be governed by, and construed and
enforced in accordance with, applicablddeal law. Where federal law is not
applicable, the rights, dutiesnd obligations arising undthis Agreement shall be
governed by, and construed and enforceattordance with, the laws of the State of
Arizona, without regard to its choice of law rules.
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7.7.Forum for Disputes. If a dispute arises oier terms or administration of the Trust, the
Parties and the Trustee shall attempt tolvesihe dispute among themselves or with the
assistance of non-binding mediation. If thepute cannot be resolved informally, the
United States, Settling Defendants, or the Te@isnay seek to have the dispute resolved
by the U.S. District Court for the Distriof Arizona. This provision does not confer
upon any court the right to alter or amend this Agreement’s terms or conditions.

7.8.Notices. All notices required or permittedide given under this Agreement shall be in
writing and shall be deemed to have bdaly received 5 days after being mailed by
registered or certified mail, return receiptjuested, or 1 business day after being sent
overnight by a nationally recognized cmurwith establishe tracking capability,
addressed to each Party dhd Trustee as follows:

If to Settling Defendants:

Cyprus Amax Minerals Compa and Western Nuclear, Inc.
333 North Central Avenue

Phoenix, Arizona 85004

Attention: William E. Cobb

and:

Cyprus Amax Minerals Compa and Western Nuclear, Inc.
333 North Central Avenue

Phoenix, Arizona 85004

Attention: Treasurer

with copy to:

Vinson & Elkins, LLP

2200 Pennsylvania Ave. NW, Suite 500 West
Washington, DC 20037

Attention: Kevin A. Gaynor, Esq.

If to the United States:

Chief

Environmental Defense Section
Environment & Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

Re: DJ # 90-11-6-20322
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If to Trustee:

Le Petomane XXX, Inc., not individually but solely as Trustee of the
U.S. Four Corners Uranium Mine Sites Trust

35 East Wacker Drive - Suite 1550

Chicago, lllinois 60601

with copy to:

Foley & Lardner LLP

777 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
Attn: Tanya C. O’Neill

Each Party and the Trustee shall have the t@besignate new rgaents of any notice
required to be given under this Agreemieyproviding notice of such change to the
other Parties using the process forth in this Paragraph.

7.9. Submission of Annual Projected Cost Estimaté&thin 15 days of the conclusion of
the annual planning process set forth ineBBeaph 11.d of the Coest Decree, Settling
Defendants shall submit to the Trustee the projected cost estimates for the following
year’'s Work. Further, Settling Defendarsthall cooperate withnd respond to the
Trustee’s reasonable requests for infation, including projections of future
reimbursement requests, that would assesflitustee in managing the Trust’s liquidity.

7.10.Notice of Receipt of Certifiation of Work Completion. Whin 15 days of receiving a
Certification of Work Completion pursuattt Paragraph 104 of the Consent Decree,
Settling Defendants shall notify Trustee anel thnited States of their receipt of the
certification.

7.11.No Recourse to Beneficiary. In no event shall the Beneficiaries dnray responsibility
to pay any expenses, fees, or other obligegtiof the Trust, and in no event shall the
Trustee, the Investment Manager, or arhyeoperson employed or contracted to perform
services on behalf of the Trust haeeourse to the Beneficiaries therefor.

7.12.Uniform Custodial Trust Act Not ApplicablelThis Agreement shall not be subject to
any provision of the Uniform Custodial Trustt as adopted by any state, now or in the
future.

7.13.Headings. The section headings containgfiismAgreement are solely for convenience
of reference and shall not afft the meaning or interpretation of this Agreement or any
of its terms or provisions.

7.14.Binding Effect. This Agreement shall bentding upon and shall inure to the benefit of
the heirs, representatives, successors ssigres of each of the Parties and Trustee.
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7.15.Multiple Counterparts. This Agreement mag executed in multipleounterparts, each
of which shall be an original and all of which combined shall constitute one and the
same instrument.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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THE UNDERSIGNED ENTER INTO THIS AGREEMENT:

FOR CYPRUS AMAX MINERALS COMPANY:

7
By: %’:&M -
P

Namme: S24/7 F7A7NR277

Its; LEP7 CaAN L COTAEL— SZ=X

Date: {4)/?/// Z

FOR WESTERN NUCLEAR, INC.:

By. A“\I

'f"

Name: SZEA7 F7RZNA2

lis: Loy  LEAAERAL Cocn/7l - P

Date: ?7/ 3/// 7

Signature page for Trust Agreement (Appendix F of the Consent Decree in United States and the
Navajo Nation v. Cyprus Amax Minerals Company and Western Nuclear, Inc., No. 2:17-cv-
00140-MHB (D. Ariz.))

Signature Page 1




FOR THE UNITED STATES OF AMERICA:

~>
d 2.~

& C 7
By: fre 4 g P~

Name: Bruce S. Gelber

Its: Deputy Assistant Attorney General

Date: £=5= /'7

Signature page for Trust Agreement (Appendix F of the Consent Decree in United States and the
Navajo Nation v. Cyprus Amax Minerals Company and Western Nuclear, Inc., No. 2:17-cv-
00140-MHB (D. Ariz.))

Signature Page 2



FOR THE TRUSTEE: A 0]%
-. i v

Name: | Jay A. Steinberg] not individually, but
n his representative capacity as President of
the Trustee

ae 2 /9 7//7

Signature page for Trust Agreement (Appendix F of the Consent Decree in United States and the
Navajo Nation v. Cyprus Amax Minerals Company and Western Nuclear, Inc., No. 2:17-cv-
00140-MHB (D. Ariz.))

Signature Page 3
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