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H]uitable Life Insurance Company Doc.
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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jeremy Wenokur, et al., No. CV-17-00165-PHX-DLR
Plaintiffs, ORDER
V.

AXA Equitable Life Insurance Company,
Defendan

Plaintiffs are Jeremy Wenokur and Sedary Life Three, LIC (SLT). Defendant
iIs AXA Equitable Life Insurance CompanAXA). At issue is AXA’'s Motion to
Transfer Venue or, in the Alteative, to dismiss Plairits’ First Amended Class Action
Complaint to the extent Pldiffs claim an alleged breachf the implied covenant of
good faith and fair dealing. (Do81.) The motion is fully briefet. For the following
reasons, AXA’s Motion to Transfer Venue is gethand this matter is transferred to th
Southern District of New York.

BACKGROUND

This case presents a dispute over the peopof an increase inost of insurance

(COI) rates. The COI rates msue also are implicated an separate case brought 4

1 AXA's request for oral argument is dedi because the issues are adequal
briefed and oral argument will not asdiseé Court in resolvig the pending motionSee
Fed. R. Civ. P. 7&(); LRCiv. 7.2(f).

2 Plaintiffs’ Motion to Stayis denied as moot.SeeDocs. 34, 43.)
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Brach Family Foundation, Inc. (Brach) agsti AXA in the Southern District of New
York, Brach Family Foundation, Inc. \VAXA Equitable Life Insurance GdNo. 16-cv-
00740-JMF (New York ltigation). For context, the Cauwill discuss each case befor

D

reaching the merits of AXA’s motion.

|. Allegations in the Amended Complaint
The policies at issue derive from an AXproduct line called Athena Universal

Life Il (AUL I1). Unlike other whole life inswance policies that qgiire fixad monthly

premium payments, the AUL Il policies allopolicyholders to pay only the minimun

amount of premiums necessary to keep theips in force. AXA markets the AUL Il

policies as a “flexible premium univerdék insurance policy,” where the policyholde

=

can, within limits, “make grmium payments at any time and in any amount.”
All AXA policies in the AUL Il product line contain the same common language

about how the COI rates will bdetermined: “We will determan cost of insurance rates

J7

from time to time. Any change in the costindurance rates we use will be as descriged
in the ‘Changes in Policy Gb Factors’ provision.” The “Changes in Policy Cost

Factors” provision states:

Changes in policy cost factors @nést rates we credit, cost of
insurance deductions and expenbarges) will be on a basis
that is equitable to all policyhads of a gflven class, and will

be determined based on reasonable assumptions as to
expenses, mortality, policy dncontract claims, taxes,
investment income, and lapse...Any change in policy cost
factors will be determined iaccordance with procedures and
standards on file, if requireayith the insurance supervisory
official of the jurisdiction inwhich the policy is delivered.

Wenokur, a resident of Utah, is tleevner of an AUL Il life insurance policy
(Wenokur Policy). The Wenokur Policy wasugd by AXA in Ariona in July 2006,
and currently has a face value of $5 milliokt issuance, the insullevas age 75. SLT, g

Delaware limited liability company with a ipcipal place of business in Rockville|

* The following information is taken fromhe First Amended Complaint (Doc. 26)
?&ﬂ aCc_;ce 688)as true for pases of this orderCousins v. Lockyeb68 F.3d 1063, 1067
ir. :
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Maryland, also is the owneand beneficiary of an AUL Il life insurance policy (SL]
Policy). The SLT Policy wasssued by AXA in Florida irApril 2006, with a current
face value of $5 million. Aissuance, the insured was age 7XA is incorporated and
headquartered in New York.

Plaintiffs allege that XA unlawfully increased thei€COl rates. Specifically, on
or about October 1, 2015XA announced that, beginning #016, it would increase the
COl rates from AUL Il policies wh issue ages of 70 aider and with current face
amounts of $1 million and higher (COI IncreasdXA attributed the COI Increase tq
less favorable “future mortality and investmexperience” over the past few years.

In January 2017, Plaintiffmitiated this action assergintwo causes of action
Count | alleges that AXA materially brel@ed the AUL Il policies by increasing CO
rates inequitably and based owcttas not listed in the policies. Count Il alleges that,
increasing the COI rates based on an unreb$omaterpretation of the AUL Il policies,
AXA violated the implied covenamtf good faith and fair dealing.

II. The New York Litigation

In February 2016, almost a year befdtkaintiffs initiated this lawsuit, Brach
brought suit against AXA in the SouthernsBict of New York, asserting breach o
contract and misrepresentation in violatmnNew York Insurance Law, Section 4226
According to its Second Amended Complaint (Doc. 35-3), Brat¢he owner of an AUL
Il policy that was subject to the COI Increase and seeks to représamtilarly situated
owners of life insurance poligdassued by AXA. Two sepdgaactions arising out of the
COl Increase—originally filecagainst AXA in the Central District of California—hav
since been transferred to the Southerstrizit of New York. (Doc. 41.)

[ll. AXA’s Motion

AXA moves pursuant to 28 U.S.C. § 1404 and Rules 12(b)(2) and 12(b)(3) g
Federal Rules of Civil Procedure to transfer venue to the Southern District of New )
Alternatively, AXA moves the Court, pursuato Rule 12(b)(6)to dismiss the First

Amended Complaint tahe extent Plaintiffs claim amlleged breach of the impliec
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covenant of good faith and fair dealing. cBase the Court finds that a transfer of venue

to the Southern District of New York igparopriate, it need not address Rules 12(b)(2)

and 12(b)(3) and will resee judgment on the Rule 12(b)(6) question.
LEGAL STANDARD

For the convenience of the parties and asses, and in the imests of justice, 28

U.S.C. 8§ 1404(a) allows a district court tartsfer a civil action to any district in which
the case originally could have been brougbéction 1404(a) therefore requires the Court
to make two findings: (1) the transferee ¢asrone in which thease could have been
brought and (2) the convenience of the partiad withesses and timderests of justice
favor transfer. Hatch v. Reliance Ins. Go758 F.2d 409, 414 (® Cir. 1985). The
movant bears the burden of showithgit a transfer is warrantedCommodity Futures
Trading Comm’n v. Savagél1l F.2d 270, 27®th Cir. 1979).
DISCUSSION
|. Propriety of Venue in the Southern District of New York
Pursuant to 28.S.C. § 1391(b):

A civil action may be brought in—

(1) a judicial district in whib any defendant resides, if all
defendants are residents of tB&ate in which the district is
located;

(2) a judicial district in whicha substantial part of the events
or omissions giving rise to thaaim occurred, or a substantial
part of property that is the st of the action is situated; or
(3) if there is no district invhich an action may otherwise be
brou%ht as provided in this section, any judicial district in

which any defendant is subject to the court's personal
jurisdiction with respect to such action.

For venue purposes, a corporation “shalldeemed to reside, if a defendant, in any
judicial district in which such defendant ssibject to the court's personal jurisdiction
with respect to the civilaction in question.” 28 U.6. 8§ 1391(c)(2). AXA is
incorporated and headquartered in New Yeakg admits that it is subject to persongl

jurisdiction there. AXA thereire argues that Plaintiffs cauhave brought this action ir
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the Southern District of New York becaus¥A resides there fovenue purposes. The
Court agrees. This case colldve been brought in the Southern District of New Y
because AXA is subject to personal jurisdiction there.
Il. Convenience

When determining whethehe convenience of the piges and witnesses favor :

transfer, a court weighs rtiple factors, including:

(1) the location whre the relevant agreements were
negotiated and execute(Q?1 the state that is most familiar
with the governing law3) the plaintiff's choice of forum, %4)
the respective parties’ contacwith the forum, (5) the
contacts relatln% to the plaintiffs cause of action in the
chosen forum, ( %the differences the costs of litigation in
the two forums, (7) the availdiby of compulsory process to
compel attendance of unwillingon-party witnesses, and (8)
the ease of access to sources of proof.

Jones v. GNC Franchising, In@11 F.3d 495, 498-99 (9tir. 2000). On balance, thq
Court finds that these factongeigh in favor of transfer.
As to the first factor, Plaintiffs allegthat AXA violatedthe AUL Il policies,

which were issued in Arizona as part of ienokur Policy and in Florida as part of the

SLT Policy. Though the parties do not agan where the policies were negotiated

executed, it is reasonable to infer that éhestivities occurred either in Arizona ar

Florida, where the two policies were issuedin New York, where AXA is incorporated
and headquartered. The Cofirtds, however, that this factor is of little importanc
Indeed, though the locatiowhere the policies were negotiated and executed m
inform the analysis of other factors—f@xample, the state most familiar with th
governing law, the parties’ contacts with fbeum, and the ease of access to proof—it
not clear what independent significance flaistor has that would make Arizona a mo
convenient forum.Accordingly, the Court finds thiactor of little importance.

The second factor is neutral. Onlyenokur’'s claims are governed by Arizon
state law. SLT'’s claims are governed by Florida state law. Although this Court 1
be more familiar with Arizona law than tl8outhern District of New York, there is n(

reason to believe it is more fdrar with Florida law. Fedetaourts routinely are taskec
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with applying the laws of other states. iover, because this & putative nationwide

class action for breach of contract, many stdsags are likely to pply. Nothing about

this factor suggests thatettSouthern District of New Yk would be a less convenient

forum.

Generally, the third factawill almost always weigh against a transfer of vend
Plaintiffs chose to litigate in Arizona andctpurts do not lightlydisturb a plaintiff's
choice of forum.” Sidi Spaces LLC v. CGS Premier Indo. CV16-01670-PHX-DGC,
2016 WL 3654306, at *2D. Ariz. July 6, 201% Although this factor is generally giver

significant weight, it is afforded less defecerwhen, as here, the action is brought a

nationwide putative class actiorl.ou v. Belzberg834 F.2d 730, 739 (9th Cir. 1987).

Moreover, “a plaintiff's choice is also gimeless deference when the plaintiff resid
outside of the chosen forumBrown v. Abercrombie & Fitch CoNo. 4:13-CV-05205-
YGR, 2014 WL 715082, at *3 (N.D. Cal. Feb. P014). Here, neither Plaintiff reside

in Arizona—Wenokur resides in Utah, and TSis incorporated in Delaware with it$

headquarters in Maryland. Under these cirstamces, the Courffards the Plaintiffs’
choice of forum minimal weight.

The fourth and fifth factors—which pertaim the parties’ comicts with the forum,

generally and in connection with the specifica®a of action—weigh in favor of transfer.

Plaintiffs allege that because “AXA did bosss totaling approximately $10 million in
Arizona in 2016” it has significant contactsthwvthe forum. (Doc. 35 at 10.) Althougt
Plaintiffs have demonstrated that AXA shaome contacts with Arizona, Plaintiffs
showing is insufficient to outeigh AXA'’s significantly greatecontacts with New York,
which yields $162 million. As neither Wenokur nor SLT s&les in Arizona, Plaintiffs
have minimal contacts with the forum. MRlgifs contend that'Wenokur's contract
claims also establish contacts in this Districtld. @t 7.) Although the Wenokur Policy
was issued in Arizona, Plaintiffs’ claims cennot on the formatio of the policies, but
instead whether AXA, acting through emptes in New YorkCity, breached its

contracts with policyholders when it incessl COI rates. Moreover, AXA has offere
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evidence that correspondenigcetween AXA and Plaintiffs regarding the COI Increa
was sent to Nevada, Utah, and Maryland. (Bicat 14.) On balance, these contas
weigh in favor of transfer.

Finally, the sixth through eighth factors alseigh in favor of transfer. Plaintiffs
contend that litigating this matter in New Xowould merely shift the costs of litigatior
from AXA to Wenokurbecause Plaintiffs and any wisses likely would need to trave
to trial in New York. (Doc35 at 10.) If Plaintiffs residkin Arizona, the Court might
agree. But Plaintiffs woulde®d to travel even if the cageere tried in Arizona becaust
they both reside out of stat Moreover, the COI Increase already at issue in theg
earlier-filed New York Litigationto which AXA is also a p&y. Litigation costs likely
will be lower for all parties if both cases drieed together. Finall AXA contends that
relevant documentary proof, AXA employeasd primary material withesses are locat
in New York, namely, the primary regulator avapproved the COI Inease. (Doc. 31 at
13.) Comparatively, Plaintiffs have notitified a single non-party withess who cou
not be produced in New York.
lll. Interests of Justice

Importantly, the convenience factorauenerated by the Ninth Circuit are nd
exhaustive, nor are they relevant to alsesm Instead, courts have discretion *
adjudicate motions for transfaccording to an individualed, case-by-case consideratig
of convenience and fairness[.]Stewart Org., Inc. v. Ricoh Corp487 U.S. 22, 23

(1988). In addition to considag the convenience to thergias and witnesses, court
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must assess whether the interests of justmgldvbe served by a transfer of venue. Such

is the case here because trying this mattel the New YorkLitigation sepaately will

needlessly duplicate judicial resources @resent the risk of conflicting results.
Plaintiffs seek to represent an identipatative class of AUL Il policyholders ang

assert a nearly identical breach of cocttrelaim against AXA based on the same C(

Increas€. “As a general rule, cases should tbensferred to districts where relate

* The Court also notes that it lacks perdgmasdiction over the claims of putative

-7 -

!
DI




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

actions are pending.”Impra Inc. V. Quinton Instruments CdNo. CIV-90-0383 PHX
WPC, 1990 WL 284713, at *2 (D. Ariz. June 26, 199Ppcesetter Sys., Inc. v
Medtronic, Inc, 678 F.2d 93, 94-95 (9th Cir. 198@)here is a generally recognize
doctrine of federal comity whirc permits a district court tdecline jurisdiction over an
action when a complaint involvintpe same parties and issues has already been filg
another district.”). The Nework Litigation is more than one yeasld and far more
procedurally advanced—*“there has been msitee motion practice [and] discovery i
well under way with thousands of documeatseady having been exchanged by t

parties.® (Doc. 31 at 10.) Of the four actionssamg out of the COI Increase, Plaintiffs

is the only action pending in a different dist As noted by the Judicial Panel on

Multidistrict Litigation, “[AXA]'s pending motia . . . has the potential to eliminate th
multidistrict character othis litigation and streamline ¢hitigation without resort to the
Section 1407 framework.{Doc. 42 at 2.)

The Court recognizes that Plaintiffsomplaint and theNew York Litigation
include one additional claim forlref that the other does notVve Plaintiffs contend that
their decision to “pursue different theoriekliability argues strong for keeping their
cases separate.” (Doc. 3512&) The Court disagreeSee Morrow v. Vertical Doors,
Inc., No. CV 09-0256-PHX-DGC2009 WL 1698560, at *§D. Ariz. June 17, 2009)
(finding that the plaintiff's desire to purs@edifferent legal strategy did not defeat th

class members with mmnnection to Arizona and therefas@uld not be able to certify a
nationwide classSeeBristol-Meyers Squibb Co. v. Super. Ct. of Cal.U.S. --, 137 S.
Ct. 1773 (2017).

®> Transfer is also warranted under the first-to-file rule. The first-to-file r
“allows a district court to transfer, stay @ismiss an action when a similar complaint h
already been filed in another federal courlltrade, Inc. v. Uniweld Prods. Inc946
F.2d 622, 623 (9th Cir. 1991). In determimiwhether the first-toitle rule applies, the
court considers the “chronology of the Iawswismlarll\%( of the partis, and similarity of
the issues.”Kohn Law Grp, Inc. v. Auto Parts Mfg. Miss., In€37 F.3d 1237, 1240 (9th
Cir. 2015). All three criteria are met in thease. The New York Litigation was filec
almost a year before Plaintiffs’ action; Plaiis seek to certifyan identical nationwide
class of AUL 1l policyholders; and the claimssaged in the Plairffs’ complaint and in
the New York Litigationsubstantially overlap.See Kohn Law Grp.787 F.3d at 1240-
41(explaining that to warrantansfer under the first-to-file keithe issues and parties i
both cases “need not ldentical, only substantially simila . . [courts] look at whether
there is substantial overldg@tween the two suits.”).
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general rule favoring transfer to districtsevé related actions wepending). Although
the New York Litigationinvolves an additionatause of action, it also includes a brea
of contract claim. Moreover, Brach’s addital claim of misrepresentation concerns t
propriety of the COI Increas&hich likely will implicate similar facts ad evidence as
Plaintiffs’ breach of contractra implied covenant claims. &Southern District of New
York’s familiarity with the issues is likely to improve efiricy and reduce the cost g
litigation.

CONCLUSION

For the foregoing reasons, the Court findst tinis case couldave been brought

in the Southern District of New York bec®AXA is subject to personal jurisdiction i
that district. AXA has shown that thidinth Circuit's enumeratedonvenience factors
weigh in favor a transfer. Additionally, thetémests of justice singly support a transfer
to the Southern District dflew York, where this casend the New York Litigation may
be resolved efficientlyoigether. Accordingly,

IT IS ORDERED that AXA’'s Motion to Transfer Vieue or, in the Alternative,
for Partial Dismissal of Plaintiffs’ Firshmended Class Action Complaint (Doc. 31)
GRANTED IN PART as explained herein. This ttex is hereby transferred to th
Southern District of New York.

IT IS FURTHER ORDERED that Plaintiffs Motionto Stay (Doc. 34) is
DENIED as moot.

Dated this 2nd dagf October, 2017.

s M
P

Douglas/.. Rayes
Uhiited SaeS uisutct Joe
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