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sioner of Social Security Administration Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lisa Marie Rosado, No. CV-17-00190-PHX-JJT
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendant.

At issue is the denial of Plaintiff 82 Marie Rosado’s Application for Disability
Insurance Benefits by the 8al Security Administratin (“SSA”) under the Social
Security Act (“the Act”). Platiff filed a Complaint (Doc. 1) with this Court seekin

judicial review of that denial, and the @b now addresses Ptaiff's Opening Brief

(Doc. 12, “Pl.’s Br.”), Defendant SSEommissioner’'s Opposition (Doc. 16, “Def.’$

Br.”), and Plaintiff's Reply (@c. 19, Reply). The Court bareviewed the briefs ang
Administrative Record (Doc. 9, R.) and naeverses the Administrative Law Judge
decision (R. at 20-37) as upheldtity Appeals Council (R. at 1-3).

l. BACKGROUND

Plaintiff filed an Appliation for Disability Insurare Benefits on September 1C

2014, for a period of disdlly beginning November 26, 2012. (R. at 20, 225-27.

Plaintiff's claim was denied initiallyon March 30, 2015 (R. at 132-35), and ¢
reconsideration on July 20, 2015 (R. at 14D-42aintiff then testified at a hearing hel
before an Administrative Law Judge (“ADJbn January 25, 2016. (R. at 44-82.) C
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July 28, 2016, the ALJ deniddlaintiff's Application. (R at 20-37.) On November 22
2016, the Appeal€ouncil upheld the ALJ’s decisiofR. at 1-3.) The present appeal
followed.

The Court has reviewed the medical evide in its entirety, and the pertinent

medical evidence will be discussed in addresiegssues raised by the parties. In shart,

=

upon considering the medica¢cords and opinions, the AlLfound that Plaintiff has
severe impairments of post-traumatiaess disorder (“PTSD”), major depressive
disorder, borderline personalitlisorder, degenerative dislisease (“DDD”) of lumbar
and cervical spine, mild tendinopathy dhe left shoulder status post-surgical
intervention, history of Madelung's deformityf the right wrist status post-surgical
intervention, pseudo-tumor cerebri, hedds; and obesity. (R. at 22-23.) The ALJ

concluded that, although Pl&ihcannot perform her pastlesant work, she has the RFC

to perform work in the national economy, such that Plaintiff is not disabled undef the

Act. (R. at 35-37.)
II.  LEGAL STANDARD
In determining whether toeverse an ALJ’s decision, the district court reviews
only those issues raised by the party challenging the decSamnlLewis v. ApfeR36
F.3d 503, 517 n.13 (9tiCir. 2001). The court may seside the Commissioner’s
disability determination only if it is not supgied by substantial evidence or is based pn
legal error.Orn v. Astrue 495 F.3d 625, 630 (9th Cir. 2D0 Substantiakvidence is
more than a scintilla, but 46 than a preponderance; it rislevant evidence that a
reasonable person might accept as adequatupport a conclusion considering the
record as a wholéd. To determine whether substantialdance supports a decision, thie
court must consider the record as a whatel may not affirm simply by isolating a
“specific quantum of supporting evidencéd: As a general rule, “[w]here the evidenge
IS susceptible to morthan one rational interpretatioone of which supports the ALJ’S
decision, the ALJ’s conclusion must be uphelthbmas v. Barnhar278 F.3d 947, 954
(9th Cir. 2002) (citations omitted).
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To determine whether a claimant is disablfor purposes of the Act, the AL|
follows a five-step proces20 C.F.R. § 404.1520(a). Theachant bears the burden o
proof on the first four steps, but the burden shifts to the Commissioner at step
Tackett v. Apfel 180 F.3d 1094, 1098 9 Cir. 1999). At the first step, the ALJ
determines whether the claimant is presemithgaging in substéial gainful activity.
20 C.F.R. § 404.1520(a)(4)(i). If so, the clamh& not disabled and the inquiry enttk.
At step two, the ALJ detmines whether the claimaritas a “severe” medically
determinable physical or mental impaime20 C.F.R. § 404.1520(a)(4)(ii). If not, th
claimant is not disableand the inquiry ends$d. At step three, the ALJ considers wheth
the claimant’s impairment arombination of impairments rets or medically equals ar
impairment listed in Appendix 1 to SubpaP of 20 C.F.R. R&a 404. 20 C.F.R.
8 404.1520(a)(4)(iii). If sothe claimant is automatidglfound to be disabledd. If not,
the ALJ proceed® step fourld. At step four, the ALJ assses the claimant's RFC an
determines whether the claimant is sttpable of performing past relevant wor
20 C.F.R. 8 404.1520(a)(4)(ivIX. so, the claimant is not disabled and the inquiry en

Id. If not, the ALJ proceeslto the fifth and final step, e he determines whether tr]'e
n

claimant can perform any other work irethational economy based on the claima
RFC, age, education, and work expecen20 C.F.R. 8§ 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabletd.
[11.  ANALYSIS

Plaintiff raises three arguments for theu@ consideration: (1) the ALJ erred il
weighing Plaintiff's 100% didaility rating by the U.S. Deptiment of Veterans Affairs
(“VA"); (2) the ALJ erred in weighing th@assessments of non-tteg physicians; and
(3) the ALJ erred in finding Plafiff's testimony less than fullcredible. (Pl.’s Br. at 13-
25.)

Plaintiff served in the &. Air Force security forcesnd was deployed to Iraq in
2008, where she was exposed to rocket and maitacks. (R. at 1098.) Aroung

November 26, 2012, Plaintiff received intigat medical treatment for depression wit
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suicidal and homicidal ideation@R. at 51-52.) The VA condted physical examinations

of Plaintiff in October 2012nd January 2013, placing limitatis on Plaintiff's physical

capabilities that included no liftinobjects more than fivpounds and no walking more

than a quarter mile. (R. at25-89.) Then, in a certified evaluation dated April 26, 201

the VA found that Plaintiff hdha 50% disability rating due tmmbat-related PTSD with
major depressive disorder, and a 20% disaliating due to chronic low back pain witl
sciatica, DDD at levels L4-5 and L5-S1, sgirstenosis, left shoulder pain, and rig
forearm pain, for a total of @% disability rating. (R. at BJ.) Over the course of thq
next two years, the VA regularly re-evaleadtPlaintiff's condition and increased he
disability rating to 90% and &m 100%, with increases the rating for PTSD and majol
depressive disorder as well as Plaintiff's gppiimpairments. (R. at 1099-1129, 2512-1
2534, 2559-2572.) In January 2015, the VA found that Plaintiff had a 70% disa
rating for the PTSD with major depressidesorder componestof her conditions,
finding that Plaintiff has

difficulty in adapting tovork; near-continuous panaffecting the ability to
function independently, appropriatelgcaeffectively; difficulty in adapting
to stressful circumstances; suicidaleation; difficulty in adapting to
worklike setting; disturbances of maditvon and mood; panic attacks more
than once a week; occupational amdcial impairment with reduced
reliability and productivity mild memory loss, ggessed mood, chronic
sleep impairment, anxiety, [and] suspiciousness.

(R. at 2514.) The VA's evaluaitn included a review of Plaiiff's treatment records—the
same records that¢bALJ had before her.

The ALJ gave little weight to the VA’ extensive evaluations and disabilit
findings because they were “not supportedhsy record.” (R. at 334.) She stated thaf

Plaintiffs mental condition stabilized witlreatment, Plaintiff's testimony reveales

symptom improvement, and Plaintiff had “milo0-moderate GAF scores.” (R. at 33-34|

Elsewhere in her decision, the ALJ opined tit&t medical record shows that Plaintiff’

mental condition stabilized after her fiweeek hospitalizationin 2012, that her
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impairments “responded well to treatment,” @hdt “her GAF scores were consistent

mild-to-moderate in severity.” (R. at 32.)

In the Ninth Circuit, the ALJ must ordinarily give great weight to a VA

determination of disability because of thediked similarity between these two feder
disability programs.McCartey v. Massanark98 F.3d 1072, 107@th Cir. 2002).

Both programs serve the same goweental purpose—providing benefits
to those unable to workecause of a serioussdbility. Both programs
evaluate a claimant’'s ability to germ full-time work in the national
economy on a sustaineddaontinuing basis; both focus on analyzing a
claimant’'s functional limitations; antoth require claimants to present
extensive medical documentation in sugd their claims. Both programs
have a detailed regulatory schentbat Bromotes consistency in
adjudication of claims. Both are admstered by the federal government,
and t_he%/ share a common incentivemeed out meritless claims. The VA
criteria for evaluating disability are vespecific and translate easily into
SSA'’s disability framework.

Id. (internal citations omitted). The ALJ malgpwever, give less weight to the VA’'s$

disability rating if the ALJ “gives persuasiv&pecific, valid reasonf®r doing so that are
supported by the recordd.

In this instance, the ALJ's reasorfsr giving little weight to the VA's
determination are less than persuasive ecifig. The VA’s determination that Plaintiff
was 70 to 100 percent disabladd unemployable over threlevant period was base
primarily on findings that she exhibitedpecific symptoms of PTSD and majg
depressive disorderE(g, R. at 1097-1129,542-15, 2534, 2559-2572n her decision to
give little weight to the VA's finding that Plaintiff suffered from PTSD and majo
depressive disorder, the AlLprovided general statementwithout citing a specific
example from the medical recerdhat Plaintiff had either stabilized or improved. (R.
32-34.) The medical treatment record doex support the ALJ's apparent furthe
conclusion that because Pldiihhad stabilized or improvetb any degree, she no longs
had any significant limitations on account®TSD and major depressive disordeee
e.g, Petty v. Astrug550 F. Supp. 2d 1082099 (D. Ariz. 2008) (noting “a condition caf
be stable but disabling”).
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For example, the record dflaintiff's June 6, 2013, treatment at a psychiatfi

clinic notes “partial improvement” but alsmtes multiple findings indicating Plaintiff's
limitations, including anxiety, difficulty concénating, forgetfulness, and sleeplessne
(R. at 1928.) At each of Plaintiff’s visits fwsychiatric professiais over the course of
the relevant period, the treating professisneoncluded that Rintiff suffers from

multiple symptoms of PTSD anchajor depressive disorderE.§, R. at 1928, 2221,
2224-25, 2246-48, 2250-52, 2512, 2333, 2926.) The VA’sonclusion that Plaintiff
was disabled in large part by PTSD andjonalepressive disoet was supported by
contemporaneous records by treating medicafessionals, and—contrary to the ALJ]
apparent conclusion—the V#&'finding was uncontroverted ®laintiff's testimony at
the hearing before ¢hALJ (R. at 51-59).

In sum, upon review of ¢hrecord in this case, thd.J neither provided nor had
persuasive, specific and valid reasons toorg the VA’s determination of Plaintiff's
complete disabilitySee McCarte)298 F.3d at 1076ee also Berry v. Astrué22 F.3d
1228, 1236 (9th Cir. 2010) (rejecting twotbe ALJ’s reasons for discounting the VA’
disability determination as inlid and concluding that a third, partiareasoncould not
provide the sole basis for discountithg VA'’s disabilitydetermination).

The Court also finds merit in Plaintiffeéther two arguments for remand. The AL
erred in justifying giung little weight to treatment records and significant weight to
non-treating physicians’ assessments by radailing to provide specific citations tg
Plaintiff's medical treatment records whictetALJ maintained wereonsistent with the
non-treating physicians’ findingse.g, R. at 34 (the ALJ stmg without citation to the
record that the fact that Plaintiff “exhibitecooperative behavior, friendly demeanor a
good eye contact” in her treatment sessioesmh that Plaintiff would have no probler
interacting with coworkex in the work setting)5ee Magallanes v. Bowe881 F.2d 747,
751 (9th Cir. 1989). Likewise, the ALJ errég failing to provide specific, clear ang
convincing reasons to rejeletaintiff's symptom testimonyGarrison v. Colvin 759 F.3d
995, 1014-16 (9th Cir. 2014), and the Cdints that Plaintiff ssymptom testimony was
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consistent with the medical treatmemécords as well as the VA's disability
determinations.
The ALJ’s errors in failing to propgricredit the VA’s disability determination

and the limitations arising from Plaintiff’'s undigng psychiatric and physical condition;

v 2)

warrant remand for a calculati of benefits. The Court doast so conclude by equating
the VA’'s disability determin@gon with a SSA disability dermination.As Defendant
notes, the two systems differ in some respdétagher, because the VE testified (R. at 79-
81) that Plaintiff is unable twork if she was unable to agmriately interact with others,
including coworkers—a finding noted in nuroas assessments of Plaintiff, including
those of the VA €.g, R. at 2514)—proper congdhtion of the VA's disability
determination and the limitations arising from Plaiiffs underlying conditions
unguestionably results in asdiility finding under the Act.

Indeed, Plaintiff asks that the Coaypply the “credit-as-tei’ rule, which would
result in remand of Plaintiffs case for pagnt of benefits rather than for further
proceedings. (Pl.’s Br. at 26.) The credit-agtrule only applies igases that raise “rare
circumstances” which permit the Court topdet from the ordinary remand rule under
which the case is remanded for admh@dl investigation or explanatiofreichler v.
Comm’r of Soc. Sec. Admin/75 F.3d 1090, 1099-110@th Cir. 2014). These rarg

circumstances arise when three elements are present. First, the ALJ must have failec

provide legally sufficient reasorfier rejecting medical evidenchl. at 1100. Second, the

record must be fully developed, there mushbeutstanding issues that must be resolved

1%

before a determination of disability can t&de, and the Court must find that further
administrative proceedings would not be usefdl. at 1101. Further proceedings afe
considered useful when there are confliatel ambiguities that must be resolvédl.
Third, if the above elements are mete t@ourt may “find[] the relevant testimony
credible as a matter of law . . . and thetedaine whether the read, taken as a whole,
leaves ‘not the slightest uncertaintytaghe outcome of [the] proceedingld. (citations

omitted).
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In this case, the credit-as-true rule legg As the Court disssed above, the ALJ
failed to provide legally sufficient reasons fejecting the VA's assessment records, t
medical treatment records, and Pldftgi symptom testimony. The Court sees n
significant conflicts or ambiguities that ardtléor the ALJ to reslve. Considering the
record as a whole, including Plaintiff'ssteanony as to her phigal limitations—which
the Court credits as a matter of law—andtdstimony of the VE (R. at 79-81), the Cou
Is left with no doubt that Plaintiff is disabled under the /Bx#e Garrison759 F.3d at
1022-23;Lingenfelter v. Astrueb04 F.3d 1028, 1040-&1.n.12 (9th Cir. 2007)
IV. CONCLUSION

The VA’s determination that Plaintiff islisabled is supported by substanti
evidence in the recd, and the ALJ should have afforded this determination great we
due to the marked similigdy between the two federal disability programkCartey 298
F.3d at 1076. The ALdid not persuasively show thatetioluminous recorth this case
contains reliable evidence from the relevpatiod controverting the VA’s determinatiof

of Plaintiff's complete disability. Moreove when taking intoaccount Plaintiff's

limitations as identified in the medical tream records and the VA’s assessments, the

IS no question that Plaintiff is disabled undee Act. In sum, Platiff raises materially
harmful error on the part of ¢hALJ, and, for the reasong $erth above, the Court mus
reverse the SSA’s decision rdeng Plaintiff's Applicaton for Disability Insurance
Benefits under the Act and rematwd a calculation of benefits.

IT IS THEREFORE ORDERED reversing the July 28, 2016, decision of

Administrative Law Judge, (R. at 20-37as upheld by the Appeals Council on

November 22, 2016, (R. at 1-3).
IT IS FURTHER ORDERED remandinghis case to the Social Securit

Administration for a calculation of benefits.
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IT IS FURTHER ORDERED directing ¢ Clerk to enter final judgment
consistent with this Order and close this case.
Dated this 13th day of July, 2018.




