Lewis v. Ryan et a

© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jessie Lewis, No. CV-17-00220-PHX-JAT
Petitioner, ORDER
V.

Charles L Ryan, et al.,

Regpondents.

Pending before the Court is PetitiondPstition for Writ of Habeas Corpus. Th
Magistrate Judge to whom this caseassigned issued a Report and Recommenda
(R&R) recommending that the Petition be deni@bc. 15). Petitioneiled objections to
the R&R. (Docs. 18 & 19).

. Reviewof R&R

This Court “may accept, reject or mbdin whole or in part, the findings of
recommendations made by the magistratggu” 28 U.S.C. 8§ 636(b)(1). The distrig
court must review the magistrate’s findinge novo only if a party objects to the
magistrate judge’s findings or recommendatidisited States v. Reyna-Tapia, 328 F.3d
1114, 1121 (9th @i 2003) (en banc). Howeref no party objects to any fact or issué
the district court is not required togage in “any review at all . . . Thomasv. Arn, 474
U.S. 140, 149 (1985).

[I. Petition for Writ of Habeas Corpus
The Petition raises four grounds fotieé The R&R finds tlat Ground Two is
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subject to a procedural band that Petitioner failed to tablish an excuse. The R&R
further finds that, to the extettiat Ground Two is not subjet a procedural bar, it is g
state law claim that is not goizable on federal habeesview. Finally, the R&R finds
that Grounds One, Three, and Four are without merit.

The R&R recounts the factual and procedilbackground of this case at pages
4. Neither party objects to thiecounting. Accordingly, th€ourt accepts and adopts it.

A. Ground Two

Petitioner focuses the bulk of his olijens to the R&R on Ground Two—hisg
claim that the Superior Coust Maricopa County did not va subject matter jurisdiction
or jurisdiction over his case. (Doc. 18 at Bhe R&R concludes that because Petition
failed to raise Ground Two on direct appealthe Arizona Courbf Appeals, Arizona
Rule of Criminal Procedure 32 precludeis claim, and so his Ground Two claim i
technically exhausted but procedurally barr@idoc. 15 at 8) (citig Ariz. R. Crim. P.
32.2(a)(3)). The R&R further concludes thateevf Ground Two isnot procedurally
barred, Ground Two presents a state lawntldiat is not cognizable on federal habe
review. (Doc. 15 at 11).

i. Ground TwoisProcedurally Barred without Excuse

A district court must reject PetitionsrfoVrits of Habeas Qpus if a petitioner
does not exhaust state rermesdfor his federal claim€astille v. Peoples, 489 U.S. 346,
349 (1989) (citingRose v. Lundy, 455 U.S. 509 (1982)). Aetitioner satisfies this
requirement if he “fairly presents” the federal claim to the state cddrtst 351. In
Arizona, a petitioner satisfies this test bginging his claim on dect review to the
Arizona Court of AppealCastillo v. McFadden, 399 F.3d 993, 998 3.(9th Cir. 2004);
see Svoopes v. Sublett, 196 F.3d 1008, 10109 Cir. 1999) (“[C]laims of Arizona state

prisoners are exhausted for purposes ofrEddebeas once the Arizona Court of Apped

has ruled on them.”). Furthermoita state procedural rufgevents the consideration of

previously unraised claims, returning to state court is “usel€sstille, 489 U.S. at 351.

Although such a claim may dbnically be exhausted, is nonetheless procedurally
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defaulted.ld.; Beaty v. Stewart, 303 F.3d 975, 987 (9tRir. 2002) (ruling that any

unexhausted claims were procedurally deéxlibecause they were barred under Arizgna

Rule of Criminal Procedure 32).

Federal courts may still consider theritseof a petitioner’s claim if he showsg
“cause” for the failure to propy exhaust the state courtaains and “prejudice” from the
alleged constitutional violatiorColeman v. Thompson, 501 U.S. 722, 750 (1991). Tq
establish “cause” for a procedural defathe Petitioner must “show that some objectiy
factor external to the defense impeded celimsefforts to comly with the State’s
procedural rule.Murray v. Carrier, 477 U.S. 478, 488 (1986).

Petitioner objects to the R&R’s conclusiomtline failed to exhest available state
remedies for his claim in Ground Two. B 18 at 13). Petitiomeclaims that he
presented his asserted grounds for relieth® Arizona Court of Appeals, and that th
state courts were aware that he was raising a federal claim. (Doc. 18 at 13). Alt
Petitioner did raise Grounds One, Three, andr Before the Arizona Court of Appeals
he did not raise GrounbBwo before that court. Petitionergmides no evidere to support
his claim that he presentg@round Two tothe Arizona Court of Appeals on direc
review. (Doc. 19 at Ex. GNothing in the recal shows that he described “both th
operative facts and the federal legal theorywtich his claim is based so that the stg
courts [could] have a ‘fair omptunity’ to apply controlling lgal principles to the facts
bearing on his constitutional claimCastillo, 399 F.3d at 999 (alteration in original
(quotingKelly v. Small, 315 F.3d 666, 670 (9th Cir. 2003In fact, his Petition for a Writ

of Habeas Corpus to this Court does naiude Ground Two on #hlist of claims he

brought to the Arizona Coudf Appeals. (Doc. 1 at 2As explained above, Petitioner's

failure to present Ground Twto the Court of Appeals means that his claim is n
procedurally barred by Arizonavla Ariz. R. Crim P. 32.2(a)3wvoopes, 196 F.3d at 1010.
Because the application of Rus2 would make any return &iate court “useless,” thig

Court accepts the R&R’s conclusion that Ground Two is technically exhausteq
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procedurally barred from feds habeas corpus review.

Petitioner also objects to the R&R’s conclusion that Ground Two is procedu
barred because he did not “receive all his tawanscripts in order to ‘fairly’ file a
supplement brief—an adequate brief.” (Doc. dt813). But, Petitiorredid in fact raise
this claim during the initial triawithout the transcripts heow claims were critical to
making that argument. (Doc. 11, Ex. VV, a).lAs the R&R explainsthis clearly shows
that Petitioner could raise this argument without the allegedly missing transcripts.
15 at 10 n.6). Furthermore, this sort faictual evidence would not be relevant f{

Petitioner’s jurisdictional argument. Jurisdicti is a legal questiomne that did not

require any—Ilet alone “all”—of the court tramgats to properly present to an appellat

court. Accordingly, this Court overrulesighobjection to theR&R’s conclusion on
Ground Two.

Petitioner next argues that the Cowtiould still review the merits of his
procedurally defaulted claim because he distadd both cause and prejudice. (Doc. 19

6—7). He alleges that theduse” for the procedural defaof Ground Two was the City

of Phoenix Municipal Court’s flure to place his October 18014 hearing on the docket,.

(Doc. 19 at 6). Petitioner clainthat this constitutes “intenfence by officials” and so
establishes “cause” to excuse procedural default. (Doc. F8 7). But, for purposes of
excusing a procedural default, the allegentéeiference by official’ must create an
“objective impediment to compliance withithe procedural rule responsible for th
default. See Murray, 477 U.S. at 488. Bgoner's complaints haveo connection to his
failure to raise his Ground Twdaim to the Court of Appeals. In fact, Petitioner rais
his Ground Two claim both at trial and ors lappeal to the Arizona Supreme Cou

(Doc. 11, Exs. E, H, I, M). Tik fact demonstrates that, even after the City's alleg

! Petitioner also argues that he filed Petiti for Writs of Habas Corpus in the
Maricopa County Superior Court and thé&yCof Phoenix MunltTaI Court, and was
deprived of an opportunity of a hearingtise forums. (Doc. 18t 15-16). However, as
explained above, the critical factor for purpe®f the exhaustion requirement is wheth
he presented Ground Two to the Arizona CaiirAppeals on direct appeal. Because

did not, this argument cannot overcome B&R’s determination that Ground Two i$

procedurally barred.
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failure, he was perfectly able to asseid @round Two claim. Fothese reasons, this

Court accepts the R&R’s conclusion that Petitroiaded to establish “cause” to excus
his procedural default.
i. Ground Two isnot Cognizable on Habeas

The R&R also concludes th&round Two presented aat law claim, and so wag
not cognizable on federal b@as review. (Doc. 15 at 11). Petitioner objects to t
conclusion, arguing that Ground Two is cale because he hasetm deprived of the
requirement of due process of law.” (DA at 9). However, athe R&R explains,
whether or not the Maricop@ounty Superior Gurt had jurisdiction over Petitioner’s
case is a question of Arizona law. (Doc. d612) (citing Ariz. Const. art. VI, 8§ 1).
Because “a federal court is limited tocaéng whether a conviction violated thg
Constitution, laws, or treaties of the Umit&tates” when condting habeas review,
Ground Two presents a claim that is @ognizable on reviewn this Court.Estelle v.
McGuire, 502 U.S. 62, 68 (1991). FurthermoRetitioner’s invocatn of due process
does not transform this state law claim into a federal baegford v. Day, 110 F.3d
1380, 1389 (9th Cir. 1996). A&ordingly, the objection tehe R&R’s conclusion that
Ground Two is not cognizable is overruled.

B. Ground One, Three, and Four

Petitioner exhausted Grounds One, Threel Bour on the meritg1 state court,
meaning that this Court must deny theserdésderounds for relief unless the “state cou
decision is contrary to, onvolved an unreasonable applion of, clearly established
Federal law” or was based @n reasonable determinatiah the facts. 28 U.S.C. §
2254(d)(1)-(2). Furthermore, ith Court must presume that the state court’'s fact
findings are correct. 8§ 2254(e)(1).

ii. Ground One

The Arizona Court of Appeals’ rejeed Petitioner's clan that there was

insufficient evidence to support his convictigboc. 15 at 3). The R&R concluded thé

the court’s decision was not contrary to onsmeasonable application of, federal law,
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an unreasonable determinationtbé facts presented at tridlecause a rational trier o
fact could find the essential elements ¢ drime charged beyond a reasonable dol
(Doc. 15 at 19¥.Petitioner does not specifically objeotany of the R&R’s conclusiong
of fact or law on Ground One, but instead makes a general claim that Arizona court
not allow [the] Due Process Clause to protect petitioner[,] which led to his convict
(Doc. 19 at 11). But this singlansupported, declaration IRetitioner does not show tha
the state court’s decision @round One was contrary to an unreasonable applicatio
of federal law, or an unreasonable deteation of the facts. Aordingly, Petitioner’s
objection to the R&R’s conclusion on @&md One is overruled and the R&R’
recommendation is accepted.

iii. Ground Threeand Ground Four

Petitioner's other asserted grounds fetief are that Ariz. Rev. Stat. 8§ 13}

3102(A)(4) violates his right to possessfi@earm under the Seod and Fourteenth
Amendment The objection petitioner makes toighCourt is a restatement of th
argument he made to both the Arizona CourfAppeals (Doc. 19, Ex. G, at 16-18) an
in his Reply to the Magistrate Judge (Dad at 11-14). The Arana Court of Appeals
ruled against Petitioner on these issues, #wedMagistrate Judge concluded that t
court’s ruling was not contrary to, or an e@asonable application of, clearly establish
federal law. (Doc. 15 at 20)Petitioner adds nothing his argument to demonstrate th
the R&R’s conclusion on this issue iscaorrect. This Court has reviewed the R&R
recommendations de novo and finds thenbdacorrect. Accordingly, the Court accep

the R&R’s recommendations to denyieéon Grounds Three and Four.

2 The R&R recounts the evédce presented by the $tan great detail from pages

17-18. Because neither side objects tordisunting, this Coudccepts and adopts it.

% In his objections, Petitioner once agaaises the argument that the Arizor]

Constitution does not prohibitri from owning a firearm. Bugs explained above, thig

is a state law claim that is nobgnizable on habeas revieMcGuire, 502 U.S. at 68.

_ * The Supreme Court has described fatipns that prohibit the possession {
firearms by felons as “presumptively lawfuDistrict of Columbia v. Heller, 554 U.S.
570, 626—27 & n.26 (2008). ThSourt has previously rejectedsimilar challenge to the
statute at issue her@wartzv. Ryan, 2014 WL 2048057, at *13 (D. Ariz. 2014).
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[11. Conclusion

Based on the foregoing,

IT IS ORDERED that the Report and Recomnaiation (Doc. 15) is accepted.

The objections (Docs. 18 & 19) are owded. The Clerk of th Court shall enter
judgment denying andismissing the Petition, with prejudice.

IT ISFINALLY ORDERED that pursuant to Rule 1df the Rules Governing
Section 2254 Cases, ihe event Petitioner files an appdhk Court deniessuance of a
certificate of appealability because dismissgbaitions of the petitin is based on a plain
procedural bar and juristsowld not find this Court’s mrcedural ruling debatablece
Sack v. McDaniel, 529 U.S. 473, 484 (2000), andtiRener has not made a substanti
showing of the denial of a constitutional rigbde 28 U.S.C. 8§ 2253(c)(2).

Dated this 1st day of February, 2018.

James A. Teilhtﬂrg
Senior United States District Judge




