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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bonnie T. Ramos, et al., No. CV-17-00316-PHX-GMS
Plaintiffs, ORDER
V.

Wells Fargo Home Mortgage, et al.,

Defendants.

Pending before the Court are the folloggimotions: the Motiofor Reconsideration
of Defendant Wells Fargo Home Mortgage (D68); the Motions in Limine of Defendan
Wells Fargo Home Mortgage (Docs. 94, @b the Motion for Sations of Defendant
Wells Fargo Home Mortgage (Doc. 87). Theu@ will also address the arguments rais
by the parties in their proposed Final Pretrial Order regarding the issue of waiver
right to a jury trial. Here is the resdiln of the motions and issues: The Motion f
Sanctions is granted. The Mari for Reconsideration is dexi. Plaintiff has waived her
right to a jury trial and this case will theredobe tried before the Court. The Motion i
Limine regarding adjudicated chas is granted in part and dediin part. And finally, the
Motion in Limine regarding adjudicatediaims is denied as moot.

BACKGROUND
Because both parties and the Court ardlfanwith the backgound of the various

motions here, a detailed factual summary is not necessary at this point.
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DISCUSSION
l. Wells Fargo’s Motion for Sanctions
A. Legal Standard

Federal Rule of Civil Procedure 26 reqsiparties to provide® opposing parties—

174

without awaiting a discovery request—“the nm&a. . . of each individual likely to have
discoverable information—along with the subjeaditthat information—that the disclosing
party may use to support its claims or defensé®d. R. Civ. P. 2@)(1)(A)(i). The rule
also requires disclosure of “a copy—oimdascription by category and location—of all
documents, electronically stored informationg aamngible things that the disclosing party
has in its possession, custody, or control any ns& to support its claims or defenses.”
Id. (ii). Parties are excepted from the discloswguirements if theplan to only use the

individual or information for impeachment purposég. (i)—(ii).

=N

Rule 26(e) requires parties to supplenthiose disclosures “in a timely manner

the party learns that in someaterial respect the disclosweresponse is incomplete o

—

incorrect, and if the additional or corre@information has not otherwise been magde
known to the other parties during thiscovery process or in writing.I'd. (e)(1)(A).

Federal Rule of Civil Procedure 37(c)(1) piams that “[i]f a paty fails to provide
information or identifya witness as required by Rule 26¢a)e), the party is not alloweo
to use that information or witse to supply evidence on a motiaha hearing, or at a trial
unless the failure was substantially justfier is harmless.” Rule 37(c) therefore
establishes an “automatic sanction to preval strong inducement for disclosure of
material.” Yeti by Molly Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir
2001) (alterations and quotatiomarks omitted). The rule reggents a “broadening of the
sanctioning power” and districiourts have wide dcretion to issue sanctions under |t.
R&R Sails, Inc. v. Ins. Co. of Pennsylvania, 673 F.3d 1240, 1245 (9th Cir. 2012) (citing
Yeti by Molly, 259 F.3d at 1106)). The party facs@nctions has the burden to show that
the failure to disclose was suhdtally justified or harmlessTorresv. City of Los Angeles,
548 F.3d 1197, 1213 (9th Cir. 2008).
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B. Analysis

Initial disclosures as required by Rule 26{e&yre exchanged between the parties pn

or before March 31, 2017S4eDoc. 18 at 1.) The Court’s case management order reqyired

that all fact discovery in this sa conclude on May 4, 2018S¢ Doc. 37.) On May 4,
2019, Ramos sent her Fourth SupplemeRale 26 Disclosur&tatement. See Doc. 87-

4.) In that disclosure, Ram@rovided the name of Matt Bradbury, a former employes

X

Wholesale Capital Corporatioas a fact witness. She aldsclosed emails exchange

of

between Bradbury and Leo Ras in December 2016. Ramos had previously identified

Matt Bradbury—in an affidavit supportinger arguments at ¢hsummary judgment
stage—as the individual who informed her thlaé was ineligibléor a new VA loan for
her home because U.S. Bank was the trustee of the prop&ay.Ddgc. 69 at 5.) But
Ramos did not disclose Bradbuag a fact witness or themails before the discovery
deadline closed.

Ramos initially contends thahe did not in fact violatthe requirements of Rule

26(a). Her argument rests on the fact that Court's Case Management Order did not

contain a separate deadline for supplementafi®ule 26(a) disclosures. Ramos contends

that under the Rules, therefore, supplemettatiay occur until thirty days before trial i

[92)

set to begin, and that since a trial date hatoyle¢ set in this case, she cannot have violated

Rule 26(a)’s requirementBut Rule 26(e) requires supplentation of disclosures “in a

timely manner” when a party learns that a pdsclosure was incomplete. Fed. R. Ciy.

P. 26(e)(1)(A). Ramos was ave of the evidence she dissdal regarding Matt Bradbury

v

and the emails exchanged witim from the outset of this litegion in January 2017. She
referenced both Bradbury andetlemails in an féidavit she attached to her Motion for
Summary Judgment in November 2018&ee(Doc. 69.) And yet she failed to provid
either the emails or Brédry’s name to Wells Fgo until May 8, 2019. See Doc. 84;
Doc. 87-4.)

11%

Ramos fails to adequatelysjify her decision to wait so long. Instead, Ramps

contends that her counsel failed to realize Bratlbury would be needed as a fact witngss

-3-
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until she read the Court’'s order on summary judgment. But that does not mak
disclosure timely. Ramos faddo disclose the information “in a timely manner,” and h
therefore not met Rule 26’s requirements.

The Rule 37(c) sanctions féailure to disclose evidenaa identify a withess are
“self-executing.” See Yeti by Molly, 259 F.3d at 1106. The party that failed to disclg
bears the burden of showing thi failure to disclose was substantially justified
harmless.ld. at 1107 (“Implicit in Rule 37(c)(1) ithat the burden is on the party facin
sanctions to prove harmlessness.”). Raumas failed to carry that burden.

There are two related anabys used by courts to examine whether a part
noncompliance was harmless or substantipltified. The factors include “(1) the
surprise to the party against whom the evidence wouldfbeed; (2) the ability of that
party to cure the surprise;)(®e extent to which allowing the evidence would disrupt {
trial; (4) the importance of thevidence; (5) the nondisclosipgrty’s explanation for it[s]
failure to disclos¢he evidence,’San Francisco Baykeeper v. West Bay Sanitary Dist., 791
F. Supp. 2d. 719 (N.3Cal. 2011) (quotingey, L.P. v. Ivax Pharm., Inc., 233 F.R.D. 567,
571 (C.D. Cal. 2005)), and X6bad faith or willfulnessin not timely disclosing the
evidence.” Lanard Toys Ltd. v. Novelty, Inc., 375 Fed. App’x 705715 (9th Cir. 2010)
(citing David v. Caterpillar, Inc., 324 F.3d 851, 85(7th Cir. 2003)).

Here, Wells Fargo, while aware from Ranwoaffidavit that Matt Bradbury existed
had not received a disclosdrem Ramos identifying him asfact withess, and had likely
therefore not included him as such in thealtplanning—in short, Ramos’s disclosure 4
a fact witness would have surprised Wells Fargo. Without leave of the Court, Wells
will be unable to cure that surprise becatledeadline for fact discovery expired over

year ago. Re-opening dis@y to allow Wells Fargo tdepose Bradbury and conduc

e hi

as

se

he

1S
Farg
a

t

other discovery deemed necessary would agelay the progress of this case, which hias

been pending on the Court’'s docket for mtdran two years. The first three factol
therefore support ekuding the evidence.
/11
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The importance of the ewdce counsels against exson. The evidence from
Bradbury that the VA ceased to process her &aplication when she did not appear to
the owner of the property could be evidemogortant to Ramos’s claim. Yet Ramo
would not be left completelwithout evidence supportiniger claim were the Bradbury
evidence to be excluded becasse herself could conceivably sestify. Yet, Plaintiff
does not suggest even now that Bradburyldidoe able capable of offering expe

testimony that Ramos’s VA loan applicati would have been approved had it be

L

[1%)

n

processed. Thus, itis not clear how Ms. Ramntends to establish that she was damaged

by any potential failure to appropriate file thaaission of the formedeed of trust sale.
In any event even if Bradbury could testifjat the VA would have approved the loan, |
has never been disclosed as an expert witiadssxperts were to have been disclosed
this case a very long time ago. In shortigopen discovery would unfairly give Plaintif
a second bite at the apple on several isstiehich she was awadkiring the pendency of|
this case and it would duplicate the discovery costs to the parties when discovery ha
closed for over a year.

The final two factors, like the first threeyfa exclusion. As previously discusse(
Ramos has insufficientlystified her failure to timely dclose the evidence. And whil¢
there may not be direct evidsnof bad faith, the evidence does show that Ramos willfy
failed to previously disclose the evidence she now seeakseto Wells Fagyo, during the
discovery period, propounded multiple requestgfoduction that shdd have resulted in
the production of Bradbury’s name and theadsa For example, on December 1, 201
Wells Fargo sent an interrogagasking Ramos to “[ijdentify each and every fact that y
contend establishes Wells Fargo’s allegegligence under your Good Samaritan clai
that caused you an injury.” (Doc. 87-1 at An additional interrogatory requested th;
Ramos “[e]xplain exactly . . . the factualdoafor [your] contention that Wells Farge
engaged in ‘deceitful, falsend fraudulent acts’ with respetd preparing and recording
the foreclosure documents as alleged.inyour Amended Complaint.'ld; at 7.) Finally,

Wells Fargo requests that Ramos explédihe factual basis for your claims o

in

S be

AY”4
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compensatory and general damagesytmr . . . Good Samaritan claim[].”Id; at 8.)

Ramos failed to disclose eithBradbury’s name or his emails response to any of thes

11°)

(D

interrogatories or any of the others. Henduoct in these circumstances certainly qualifi
as willful noncompliance becaei®f the length of her deland because dihe number of
events that shouldave triggered disclosure buere nevertheless ignored.

But even if all that conducioes not constitute willful faike to disclose, the overal
weight of the factors does not suggest thah®sls failure to disclee was substantially
justified or harmless. Particularly inishcontext—where Ramos was aware of Matt
Bradbury and the emails all along and reediynterrogatories ém Wells Fargo that
should have resulted in dlssure, but nevertheless chdsenot disclose until now—to

conclude that Ramos’s noncompliance wasieass would ignore Rule 26’s requirement

g

When deciding whethdo exclude evidencender Rule 37, if a court is faced witl

—

the situation in which excludingvidence would amount to asdiissal of the claim, it must
consider further factorsSee R& R Sails, 673 F.3d at 1247. But this is not such a situation
because Ramos herself will able to testify Hratefore the exclusioof the late-disclosed
Bradbury evidence does not amount tlissmissal of her remaining claim.

Because Ramos disclosed thadence regarding Bradlyuand his emé#s beyond

the discovery deadline and the noncompleameas neither harmless nor substantia

<

justified, she will not be able iatroduce the evience at trial.

A further exclusion issue \garaised before the Cduat the Final Pretrial
Conference. Ramos’s counsel avers that Wiedlgo's disclosuref the Affidavit of
Rescission itself was made begothe discovery deadline. &lissue has not been fully
briefed, but in light of the Qet’s ruling on Wells Fargo’s s&tions motion, to the exten!

that the affidavit was untimelyisclosed by Wells Fargo, it wellso be excluded under th;

1%

automatic operation of Rule 37.

Il. Wells Fargo’s Motion for Reconsideration

137

A motion for reconsideration i® be granted only in ra circumstances, and thg

Court “will ordinarily deny” such a motionL.R. Civ. 7.2(g)(1). Such a motion may bge

-6 -
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granted only on one of four@unds: “1) the motion is necessaoycorrect manifest errors
of law or fact upon which the judgment bgsed; 2) the moving party presents new
discovered or previously unavailable eviden3) the motion is necessary to preve
manifest injustice, or 4) there is amervening change icontrolling law.” Turner v.
Burlington N. Santa Fe R.R. Co., 338 F.3d 1058, 1063 (9thrCR2003) (internal quotations

<

nt

and emphasis omitted). Motions for reconsitien are disfavored and are not the place

for parties to make new arguments not raisetheir original briés and argumentsSee

Northwest Acceptance Corp. v. Lynnwood Equip., Inc., 841 F.2d 918, 925-26 (9th Cirl

1988). Nor should such motions ask the €aar‘rethink what the court has already

thought through—rigtly or wrongly.” See United Sates v. Rezzonico, 32 F. Supp. 2d
1112, 1116 (D. Ariz. 1998xitations omitted).

Wells Fargo makes several arguments émonsideration. Most of the argumen
fail because they were not properly raiskaing the summary judgment briefingge
Northwest Acceptance Corp., 847 F.2d at 925-26, oare insufficient to cause

reconsideration of the Court’s prior decision.

The Court’'s previous ruling on summapydgment denied judgment in Wellg

Fargo’s favor on Ramos’s single remainingici on the basis that Ramos had pointed

sufficient evidence testablish a dispute that should go to the trier of fact. Wells Far

arguments for reconsideratialo nothing to change thateven assuming Wells Fargo’s

arguments were correct, Ramarself would still be able ttestify regarding her final
claim, and her testimony woultk sufficient to surive summary judgmerdn that basis.
Reconsideration is therefore inappropriate here.
lll.  Waiver of the Jury Trial Right

In the parties’ Proposed Final Pretr@tder, the parties dispute whether Plaint
Bonnie T. Ramos has waivedrhrgght to a jury trial by filng her demand for a jury tria
late. Gee Doc. 92 at 41.)

Generally, issues of jury trial demandee governed by Fedd Rule of Civil

Procedure 38. But in cases removed from statet, Rule 81(c)(3) ab applies. Rule

[S

to

Jo’S

v
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81(c)(3) “effectively creates three exceps in removed actions to Rule 38(b)
requirement that a jury trial demand mustn@de within fourteen ga of service of the
last pleading directed to the issueWilliam J. Mouren Farming, Inc. v. Phillips 66
Pipeline, LLC, No. 1:18-cv-00404-DAD-BAM, 2018 WB615849, at *3 (E.D. Cal. July
26, 2018) (quotatiomarks omitted).

First, if a party made a jury trial demaimdstate court before removal, it need n

make another demand after removal. FedCiR. P. 81(c)(3)(A). Second, if “state law

did not require an express demand for a jugy,tra party does not need to make a demand

in state court unless the federal court orders it to dalsbastly, if all necessary pleading

UJ

to place the case at issue waledfin the state court prior to removal, a party may serve a

demand within fourteen days of removéadl. (B). As a failsafe of sorts, however, sing
courts “indulge every reasonalpresumption against waivertbe jury trial right,” a post-
removal jury trial demand need not be maast-removal if the plaintiff's state cour
complaint “already contained a jury demahédt would have satisfied Rule 38(b)Lutz
v. Glendale Union High School, 403 F.3d 1061,d64 (9th Cir. 2005).

The Supplemental Civil Cover Sheet in thtion indicates that Plaintiff did not

make a jury trial demand before the case nasoved to this Court and that Defendant d
not file an Answer before removal. (Doc3lat 1.) This action was filed the Maricop
County Superior Court on January 10, 2017o0q[lL-1 at 2.) On that date, Arizona Ru

of Civil Procedure 38 stated that,non-medical malpractice actions,

a party may obtain a jury ttiay filing and serving a written
demand at any time after the action is commenced, but no later
than the date on which the courtssa trial date or 10 days after
the date a Joint Report andbposed Scheduling Order under
Rule 16(b) or a %ant report ued Rule 16.3(b) are filed,
whichever occurs tirst. The demdmay not be combined with
any other motion or pleaa filed with'the court.

Ariz. R. Civ. P. 38(b)(1) (2017). Since none of Rule 81(c)(8 exceptions to Rule 38’s

_ ! Arizona Rule 38 was amended—effectdamuary 1, 2019—to state that “[o]n an
issue triable of right by a fy, a party need not file a wien demand or t@ any other

action in order to preserve its right to trial joyy.” Ariz. R. Civ. P. 38(a) (2019). But
when the action was filed ir027, the Arizona Rules required an express demand. Ran
waiver of her jury trial right under FederallRs81(c) and 38 became effective the momgé

-8-
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timing requirement apply, Ramos was requitedserve and file her written jury tria
demand “no later than 14 days after the lastdatepdirected to the issus served.” Fed.
R. Civ. P. 38(b)cf. Lutz, 403 F.3d at 1063 (“Because [Raflant] had not filed its answer
before it removed the case, [PlEf] was entitled to demandjary trial at any time until
[fourteen] days after she wasrved witithe answer.”).

Ramos failed to make a timely jury trdémand and has theredowaived her right
to a jury. Fed. R. Civ. P. 38(d). Ran®msobntentions to the contrary are unavailing—the
fact that “Plaintiff mis-calendered the dudalay two days|[,] [bJut notice was given and
unguestioned” is not enough. “An untimely respu®r a jury trial must be denied unless
some cause beyond meradvertence is shown.Pacific Fisheries Corp. v. HIH Cas. &
General Ins,, Ltd, 239 F.3d 1000, 1002 (9thir. 2001). And while ditrict courts have the
discretionary authority under Federal Rulel§36, “on motion, ordea jury trial on any
issue for which a jury might have been demakhtEed. R. Civ. P(b), “[t]hat discretion
IS narrow, . . . and does not permit a cougrant relief when the fimre to make a timely
demand results from an oversight or inadvertenBeagific Fisheries, 238 F.3d at 1002
(quotingLewisv. TimeInc., 710 F.2d 549, 556-57 (9th Cir. 1983)).

Thus Ramos’s only hope ike failsafe identified iLutz, i.e., that her state court
complaint contained a jury demand that wouldehsatisfied Federal Rule 38. This inquiny
requires courts to “indulge ew reasonable presumption agawsiver of the jury trial
right,” and therefore to “accept jury denus that fall far short of the ideal.Lutz, 403
F.3d at 1064. The bottom line is that “theyjdemand [must] be sufficiently clear to aleft
a careful reader that a jury tria requested on an issudd.

An examination of Ramos’s state courtyaint, however, reveals that she did npt
make a jury trial demand that would have beefficient to satisfythe requirements of
Rule 38. Indeed, an examtitm of the complainfails to yield even a single instance of

the word “jury.” Unlke the complaint ilLutz, where the plaintiff requested judgment in

the 14-day period for making heemand expired. The lateshendments to Arizona Rule
38 do not resurrect a jury trial right thas waived more than two years ago.
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her favor and “value of los#mployment benefits as may fwind by a jury,” Ramos’s
prayer for relief makes no such requdstitz, 403 F.3d at 1064 (emphasis in original).
IV.  Motion in limine regardi ng adjudicated claims.

Wells Fargo moves in limine to precludetimtroduction of evidence regarding her
previously dismissed claims. Evidence regegdRamos’s other claims that is unrelated
to her single remaining Good Samaritan claiould be irrelevant. To the extent that she
seeks to introduce su@vidence at trial, it wilhot be admissible. Buo the extent that
Ramos introduces evidea needed to lay foundation forrliemaining claim, the evidence
will be admitted provided that it otherwise cdiap with the rules of evidence. The motion
is therefore granted in geand denied in part.

V. Motion in limine regarding post-discovery disclosures

Wells Fargo also moves in limine to preclude the introduaifdhe same evidence
that formed the basis of its motion for stmies. Because of the Court’s ruling on the
motion for sanctions, thisiotion in limine is moot.

IT IS THEREFORE ORDERED that Defendant Wells Fargo Home Mortgage's
Motion for Sanctions (Doc. 87) GRANTED.

IT IS FURTHER ORDERED that Defendant Wells Fargo Home Mortgage's
Motion for Reconsideration (Doc. 78)¥ENIED.

IT IS FURTHER ORDERED that Defendant Wells Fargo Home Mortgage's
Motion in Limine regarding adgicated claims (Doc. 94) GRANTED IN PART and
DENIED IN PART . Ramos is precluded from introdig evidence regarding her claimg
that have previously been dismissed bnay introduce evidence needed to lay an
appropriate foundation for her remaining claim.

IT IS FURTHER ORDERED that Defendant Wells Fargo Home Mortgage's
Motion in Limine regarding post-disvery disclosures (Doc. 95)¥ENIED AS MOOT .
111
111
111

-10 -
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IT IS FURTHER ORDERED that Plaintiff Bonnie TRamos’s Demand for Jury
Trial (Doc. 27) isSTRICKEN .
Dated this 28th day of June, 2019.

G. Murray gnow
Chief United States District Judge
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