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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Randall Mark Korelc, CIV 17-00355-PHX-JJT (MHB)
Petitioner, REPORT AND RECOMMENDATION
VS.

Charles Ryan, et al.,

Respondents.

TO THE HONORABLE JOHN J. TUCHI, UNITED STATES DISTRICT COURT:
Petitioner Randall Mark Korelc, who is confined in the Corrections Corporatig
America’s Red Rock Correctional Centershded a pro se R#ion for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254 (DocRBspondents filed an Answer (Doc. 7), g
Petitioner has filed a Reply (Doc. 10).
BACKGROUND
On March 11, 2011, Petitioner was convictediaricopa County Superior Cour
case #2007-172851-001, of second-degree murder. He was sentenced to an 18-yed
imprisonment. The Arizona Court of Appeals described the facts of this case as foll
72 In November 2007, Korelc was living in an apartment with R.G., his
irlfriend. Late in the afternoon on November 9, 2007, Korelc drove to the
ome of his son, C.K., and told him R.G. had “shot herself” and “was dead.”
Korelc told C.K. she had picked up his gun, pointed it at him, then “turned the
gun on herself.” When he arrived at C.K.’s home, Korelc had in his hand his
E}Stol, which police later confirmed throu%h ballistics testing fired the shot that
illed R.G. Korelc told C.K. he hadken the gun out of R.G.’s hand and left

the apartment. C.K. then asked his brother to call the police while he drove
Korelc to the apartment.
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13 A police sergeant who arrived at the apartment testified it was “orderly”
and he did not see “any signs of auggle.” When police entered the
apartment, they found R.G. dead, sitting on a couch in the living room, with
one leg up on the couch and one footthe floor. R.G. had a single gunshot
wound to the right side of her jaw, which the medical examiner testified
“would kill somebody instantly.” He further testified the crime scene photos
“led [him] to believe ... [R.G.] did nanove [after she was shot], which goes
along with having been shot through the cervical spine and resulting in
paralysis.” And, the medical examiner and a detective both testified the
position of the body, the location and type of wound, and the lack of gunshot
residue on the body all negated the possibility of suicide.

14 In speaking with police after returning to the apartment, Korelc initially told
them R.G. shot herself. When detectives interviewed Korelc |ater that evening,
however, he said he had taken the gun from R.G. and admitted he was holding
it four to five feet away from her when it went off.

(Doc. 7, Exh. EE at 2-3.)
On direct appeal, Petitioner raised the following claims: (1) the trial court erred

it allowed the State to introduce other act evidence; (2) the trial court abused its dig

when it precluded Rigoner from calling the murer victim’s physicians to testify at trial;

and (3) the trial court abused its discretion when it found that his statements to polig
voluntary. (Doc. 7, Exh. BB.) The Arizona Court of Appeals rejected Petitioner’s clain
affirmed his convictions, (Doc. 7, Exh. EE), and the Arizona Supreme Court denied r
(Doc. 7, Exh. FF).

Petitioner filed a timely notice of post-conviction relief and was appointed coy
(Doc. 7, Exhs. GG, HH.) Petitioner’'s counsel, subsequently, filed a “Notice of Comp
of Post-Conviction Review by Counsel,” indicating she could not find any claims to
Counsel also requested additional time fartl®aer to file a pro se PCR petition. (Doc.

Exh. Il.) Petitioner was granted three extensions of time, and he ultimately filed hig
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petition on September 24, 2013. (Dd@¢ Exhs. JJ-MM.) The trial court struck the petition

because it was oversized and Petitioner failed to certify that he had raised all ground
to him. (Doc. 7, Exh. NN.) Thereafter, Petitioner filed a revised PCR petition, whicl
accepted by the court. (Doc. 7, Exhs. OO, PP.) After briefing was completed, the trig
denied the PCR petition. (Doc. 7, Exhs. SS.) The court also denied a subsequent re
reconsideration. (Doc. 7, Exhs. TT, UU, WW.) The Arizona Court of Appeals acc
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review of Petitioner’s delayed petition for rew, but denied relief. (Doc. 7, Exhs. VV, X}
YY)

In his habeas petition, Petitioner raises four grounds for relief. In Ground
Petitioner alleges that his Fifth, Sixth, and Fourteenth Amendment rights were violate
the trial court admitted evidence of prior bad acts to demonstrate that Petitioner
propensity for violence. (Doc. 1 at 6; Dat) In Ground Two, Petitioner claims that |
Fifth, Sixth, and Fourteenth Amendment rights were violated when the trial court pre

the testimony of two expert witnesses that Petitionshed to call. (Doc. 1 at 7; Doc. 4.)

__/\
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Ground Three, he alleges that his Fifth andiSAmendment rights were violated when the

trial court denied his motion to suppress evidence of involuntary statements he mad

enforcement officers. (Doc. 1 at 8; Doc. 4.) In Ground Four, Petitioner alleges that his

b 10 ¢

b Fifth

Sixth, and Fourteenth Amendment rights were violated when he received ineffectiv

assistance of counsel. (Doc. 1 at 9; Doc. 4.) According to Petitioner, his cou
performance was deficient because counsel failed to call certain withesses and f
request certain jury instructions. (Doc. 1 at 9; Doc. 4.)

In their Answer, Respondents argue that all of the claims alleged in Petiti

habeas petition fail on the merits. Respondaddistionally contend that Petitioner’s Miran(

claim alleged in Ground Three is procedurally defaulted.
DISCUSSION

A. Standar ds of Review

1. Merits

Pursuant to the AEDPAa federal court “shall not” grant habeas relief with resj
to “any claim that was adjudicated on the merits in State court proceedings” unless t
court decision was (1) contrary to, or an unreasonable application of, clearly esta
federal law as determined by the Unit8thtes Supreme Court; or (2) based on

unreasonable determination of the facts in lmjithe evidence presented in the state ¢

! Antiterrorism and Effective Death Penalty Act of 1996.
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proceeding, Se@8 U.S.C. § 2254(d); Williams v. Taylo529 U.S. 362, 412-13 (200(

(O’Connor, J., concurring and delivering the opinion of the Court as to the AEDPA st3

of review). This standard is “difficult to meet.” Harrington v. Rich®&62 U.S. 86, 102

(2011). It is also a “highly deferential standard for evaluating state court rulings,

demands that state court decisions be given the benefit of the doubt.” Woodford v. Vi

537 U.S. 19, 24 (2002) (per curiam) (citation and internal quotation marks omitted). *
applying these standards, the federal court should review the ‘last reasoned decisi
state court ... .” RobinsoB860 F.3d at 1055.

A state court’s decision is “contrary to” clearly established precedent if (1) “the
court applies a rule that contradicts the governing law set forth in [Supreme Court] (

or (2) “if the state court confronts a set of facts that are materially indistinguishable
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decision of [the Supreme Court] and nevertheless arrives at a result different from [its

precedent.”_Williams 529 U.S. at 404-05. “A state court’s decision can involve
‘unreasonable application’ of Federal law if it either 1) correctly identifies the governin
but then applies it to a new set of factsainvay that is objectively unreasonable, or]
extends or fails to extend a clearly establidiegdl principle to a new context in a way th

is objectively unreasonable.” Hernandez v. Sp248P F.3d 1132, 1142Lir. 2002).

2. Exhaustion and Procedural Default

A state prisoner must exhaust his remedies in state court before petitioning fof

of habeas corpus in federal court. 384J.S.C. § 2254(b)(1) and (c); Duncan v. Hebi3
U.S. 364, 365-66 (1995); McQueary v. Blodg@&®4 F.2d 829, 833 {oCir. 1991). To

properly exhaust state remedies, a petitioner must fairly present his claims to the

highest court in a procedurally appropriate manner.C88ellivan v. Boerckel526 U.S.

838, 839-46 (1999). In Arizona, a petitioner must fairly present his claims to the Af

Court of Appeals by properly pursuing them through the state’s direct appeal pro¢

through appropriate post-conviction relief. Seopes v. Sublett 96 F.3d 1008, 10109
Cir. 1999); Roettgen v. CopelangB F.3d 36, 38 {9Cir. 1994).
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Proper exhaustion requires a petitioner to have “fairly presented” to the state
the exact federal claim he raises on habeaebygribing the operative facts and federal le

theory upon which the claim is based. See, €gard v. Conngr404 U.S. 270, 275-7

(1971) (“[W]e have required a state prisoner to present the state courts with the san
he urges upon the federal courts.”). A claim is only “fairly presented” to the state
when a petitioner has “alert[ed] the state courts to the fact that [he] was asserting
under the United States Constitution.” Shumway v. Pa82@ F.3d 982, 987 {Tir. 2000)
(quotations omitted): selohnson v. ZengB8 F.3d 828, 830 {Cir. 1996) (“If a petitioner,

fails to alert the state court the fact that he is raising a federal constitutional claim
federal claim is unexhausted regardless of its sfityileo the issues raised in state court

A “general appeal to a constitutional guarantee,” such as due process, is insy
to achieve fair presentation. Shumwag3 F.3d at 987 (quoting Gray v. Netherla&#8
U.S. 152, 163 (1996)); se@astillo v. McFadden399 F.3d 993, 1003 {9Cir. 2005)

(“Exhaustion demands more than drive-by citation, detached from any articulation
underlying federal legal theory.”). Similarly, a federal claim is not exhausted merely bg
its factual basis was presented to the state courts on state law grounds — a “mere g
between a claim of state and federal error is insufficient to establish exhaustion.” Shu
223 F.3d at 988 (quotations omitted); steard 404 U.S. at 275-77.

Even when a claim’s federal basis is “self-evident,” or the claim would have
decided on the same considerations under state or federal law, a petitioner must stil
the federal claim to the state courts explicitly, “either by citing federal law or the dec
of federal courts.” Lyons v. Crawforé32 F.3d 666, 668 {Tir. 2000) (quotations omitted
amended by47 F.3d 904 (9Cir. 2001);_sedaldwin v. Reese541 U.S. 27, 32 (2004

(claim not fairly presented when state court “must read beyond a petition or a brief]...
does not alert it to the presence of a federal claim” to discover implicit federal claim).

Additionally, a federal habeas court genigranay not review a claim if the stafe

court’s denial of relief rests upon an independent and adequate state groyDdleSem
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v. Thompson501 U.S. 722, 731-32 (1991). The United States Supreme Court has explaine
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In the habeas context, the application of the independent and adequate stat
ground doctrine is grounded in concerns of comity and federalism. Without the

rule, a federal district court would be able to do in habeas what this Court

could not do on direct review; habeas would offer state prisoners whose
custody was supported by independent and adequate state grounds an end ry
around the limits of this Court’s jurisdiction and a means to undermine the

State’s interest in enforcing its laws.

Id. at 730-31. A petitioner who fails to follow a state’s procedural requirement

presenting a valid claim deprives the staiart of an opportunity to address the claim i

much the same manner as a petitioner who fails to exhaust his state remedies. Thus
to prevent a petitioner from subverting the exhaustion requirement by failing to follow
procedures, a claim not presented to the stabets in a procedurally correct manner
deemed procedurally defaulted, and is generally barred from habeas relidfa5é81-32.

Claims may be procedurally barred from federal habeas review based upon a
of factual circumstances. If a state court expressly applied a procedural bar when ap
attempted to raise the claim in state court, and that state procedural bar i

“independent® and “adequaté- review of the merits of the claim by a federal habeas
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is ordinarily barred. Se¥lst v. Nunnemakerb01 U.S. 797, 801 (1991) (“When a state-law

default prevents the state court from reaching the merits of a federal claim, that clg
ordinarily not be reviewed in federal court.”) (citing Wainwright v. Syk&3 U.S. 72, 87
88 (1977) and Murray v. Carrie477 U.S. 478, 485-492 (1986)).

Moreover, if a state court applies a procedural bar, but goes on to alternatively
the merits of the federal claim, the claim is still barred from federal reviewHd &&es v.
Reed 489 U.S. 255, 264 n.10 (1989) (“[A] state court need not fear reaching the mg
afederal claim in aalternativeholding. By its very definition, the adequate and indepen

state ground doctrine requires the federal court to honor a state holding that is a st
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basis for the state court’s judgment, even when the state court also relies on federgl law.

2 A state procedural default rule is “independent” if it does not depend upon a f
constitutional ruling on the merits. S8e&ewart v. Smith536 U.S. 856, 860 (2002).

3 A state procedural default rule is “adequate” if it is “strictly or regularly followed.” Joh

v. Mississippj 486 U.S. 578, 587 (1988) (quoting Hathorn v. Loyd&v U.S. 255, 262-53 (1982)).
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In this way, a state court may reach a feldgugstion without sacrificing its interests

finality, federalism, and comity.”) (citations omitted); Bennett v. MueB@@ F.3d 573, 58(

in

A4

(9" Cir. 2003) (“A state court’s application of a procedural rule is not undermined where, a

here, the state court simultaneously rejects the merits of the claim.”) (citing, 48&is.S.
at 264 n.10).

A procedural bar may also be applied to unexhausted claims where state pro

cedu

rules make a return to state court futile. Se&eman501 U.S. at 735 n.1 (claims are barted

from habeas review when not first raised before state courts and those courts “would nc

find the claims procedurally barred”); Franklin v. John$2990 F.3d 1223, 1230-31%(@ir.

2002) (“[T]he procedural default rule barringnsideration of a federal claim ‘applies of
when a state court has been presented wittettezal claim,” but declined to reach the isg
for procedural reasons, or ‘if it is clear that the state court would hold the claim proce

barred.”) (quoting Harris489 U.S. at 263 n.9).

Specifically, in Arizona, claims not previously presented to the state courts via
direct appeal or collateral review are generally barred from federal review because an
to return to state court to present therutde unless the claims fit in a narrow category
claims for which a successive petition is permitted. &eeR.Crim.P. 32.1(d)-(h), 32.2(3

(precluding claims not raised on appeal or in prior petitions for post-conviction rg

Iy
jue

Jurall

eithe
atten
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32.4(a) (time bar), 32.9(c) (petition for review must be filed within thirty days of trial court’s

decision). Arizona courts have consistently applied Arizona’s procedural rules to bar
review of claims that were not raised on direct appeal or in prior Rule 32 post-con

proceedings. See, e.@tewart 536 U.S. at 860 (determinations made under Arizo

procedural default rule are “independent” of federal law); Smith v. Ste®viirt-.3d 1191
1195 n.2 (9 Cir. 2001) (“We have held that Arizong¥socedural default rule is regular

followed [“adequate”] in several cases.”) (citations omitted), reversed on other grg
Stewart v. Smith536 U.S. 856 (2002); seésoOrtiz v. Stewart149 F.3d 923, 931-329

Cir. 1998) (rejecting argument that Arizona courts have not “strictly or regularly follo
Rule 32 of the Arizona Rules of Criminal Procedure); State v. M&&Ariz. 319, 334-36
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916 P.2d 1035, 1050-52 (Ariz. 1996) (waiver and preclusion rules strictly applied in post

conviction proceedings).

Because the doctrine of procedural defaultis based on comity, not jurisdiction, feder:

courts retain the power to consider the merits of procedurally defaulted clainiRe&ke.

Ross 468 U.S. 1, 9 (1984). The federal court will sohsider the merits of a procedurally

defaulted claim unless a petitioner can demonstrate that a miscarriage of justice woul

or establish cause for his noncompliance and actual prejudicEcBles v. Delp513 U.S.

0 res:

298, 321 (1995); Colemah01 U.S. at 750-51; Murray77 U.S. at 495-96. Pursuant to the

“cause and prejudice” test, a petitioner must point to some external cause that prever
from following the procedural rules of theast court and fairlpresenting his claim. “A
showing of cause must ordinarily turn on whether the prisoner can show that some o
factor external to the defense impeded fpheoner’s] efforts to comply with the State
procedural rule. Thus, cause is an exteimgkediment such as government interferenc

reasonable unavailability of a claim’s factual basis.” Robinson v. Ignd6dF.3d 1044

1052 (9" Cir. 2004) (citations and internal quotations omitted). Ignorance of the S
procedural rules or other forms of general inadvertence or lack of legal training
petitioner’'s mental condition do not constitute legally cognizable “cause” for a petitiq
failure to fairly present his claim. Regarding the “miscarriage of justice,” the Supreme
has made clear that a fundamental miscarriage of justice exists when a Consti
violation has resulted in the convictiofione who is actually innocent. SBirray, 477

U.S. at 495-96. Additionally, pursuant to 28 U.S.C. § 2254(b)(2), the court may d
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plainly meritless claims regardless of whether the claim was properly exhaustedjn sta

court. SedRhines v. Webeb44 U.S. 269, 277 (2005) (holding that a stay is inappro

in federal court to allow claims to be raised in state court if they are subject to dig
under § 2254(b)(2) as “plainly meritless”).
B. Ground One

riate

MISS:

In Ground One, Petitioner alleges that Rifth, Sixth, and Foteenth Amendmen

rights were violated when the trial court admitted evidence of prior bad acts to demgnstra
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that Petitioner had a propensity for violence. (Doc. 1 at 6; Doc. 4.) Petitioner states |
“prior bad acts in which the Petitioner was acquitted on was used in his third second
murder trial to gain an unlawful conviction which violates due process of law, as guar
by Amendments 6, 5 and"#b the U.S. Constitutioshe v. SwenspB97 U.S. 436, 443
445-46 (1970).” (Doc. 1 at 12.)

In denying this claim on direct review, the Arizona Court of Appeals stated:

16 Korelc argues the superior court should not have allowed the State to

introduce the other acts evidence that was the subject of the charges in the

separate trials. He contends the superior court should have precluded thig
evidence under Arizona Rule of Evidence (“Rule”) 404(b). We disa8tat

v. Lehr 227 Ariz. 140, 147, 1 19, 254 P.3d 379, 386 (2011) (appellate court
reviews superior court's admission of other acts evidence for abuse of
discretion).

17 Rule 404(b) prohibits the admission of evidence of other acts “to prove the
character of a person in order to show action in conformity therewith” but
allows admitting such evidence “for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake or accident.” Other acts evidersadmissible if it is admitted for a
proper purpose, relevant, not unfairly prejudicial under Rule 403, and if the
court gives “an appropriate limiting instruction upon requeStdte v.
Nordstrom 200 Ariz. 229, 248, § 54, 25 P.3d 717, 736 (2001) (citations
omitted),abrogated on other grounds Byate v. Ferrerp229 Ariz. 239, 243,

120, 274 P.3d 509, 513 (2012). In addition, the State must prove by clear and
convincing evidence the other acts occurred and the defendant committed the
acts. State v. Terrazasl89 Ariz. 580, 584, 944 P.2d 1194, 1198 (1997)
(citations omitted).

18 At trial, the State introduced other acts evidence through the testimony of
I.F., a member of a local church where Korelc helped set up the church for
rehearsals. |.F., who was in his late 7£¥$ip| Korelc for helping at the church.
According to I.F., two days before R.G.’s death, he went to Korelc’s apartment
and when he arrived, he saw Korelc and R.G. outside yelling at each other.
Korelc was waiving his pistol, and R.G. was screaming at him to put it away.
When R.G. told Korelc he might hurt someone, Korelc put the gun in her face
and said, “[o]ne word more out of you, Bitch, and it's bang bang.” When |.F.
asked Korelc to put the gun down, he pointed the gun at I.F. and said,
“Ly]ou’?e next.” After I.F. persuaded Korelc to sit down, he left without calling
the police.

1 9 I.F. also testified that at approximately four o’clock in the afternoon on the
day of R.G.’s death, Korelc telephoned him and told him he owed him money
and he was coming over to get it. A short time later, Korelc and R.G. arrived
at I.F.’s house in a car. When |.F. went to greet them, Korelc pointed his
pistol at him and demanded moneg. R.G. became upset and started screamin
at Korelc. Although I.F. did not believe he owed Korelc any money, he
nevertheless gave him $100 “because he said if | didn’t, [he was] going to
blow my head off.” |.F. attempted twnvince R.G. to get out of the car, but
she refused stating, “No. No. No. Hé all right. I'll clean him up. He’ll be
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all right. He’ll be all right.” Korelc and R.G. then left. The following day, after
hearing about R.G.’s death, I.F. called the police to report he had information
that might be relevant to her death.

110 Korelc first argues the superior court should have precluded this other actg
evidence because the State failed to prove by clear and convincing evidencg
he committed these other acts. We disagree. Although Korelc was acquitted
of the charges brought against him based on these other acts, “an acquittal ir
a criminal case does not preclude the Government from relitigating an issue
when it is presented in a subsequent action governed by a lower standard o
proof.” Dowling v. United Stategl93 U.S. 342, 349, 110 S.Ct. 668, 672, 107
L.Ed.2d 708 (1990)accord State v. YonkmaB29 Ariz.291, 296-97, 11
18-21,274 P.3d 1225, 1230-31 (App. 2012). Evidence is clear and convincing
if it persuades the trier of fact “the truth of the contention is highly probable,”
State v. Roque13 Ariz. 193, 215, 1 75, 141 P.3d 368, 390 (2006) (quotations
and citations omitted), and a victim's testimony can be sufficient to
demonstrate by clear and convincing evidence an incident occBtegé.v.

Vega 2d§8 Ariz. 24,29 n. 4,119, 262 P.3d 628, 633 n. 4 (App. 2011) (citation
omitted).

111 Further, contrary to Korelc’s argument, I.F.’s testimony was not
“incredible” because he had testified that although frightened with death
multiple times he had not called police to report the threats or attempted to
alert a nearby police officer during one of the incidents. Based on our review
of the record, I.F .’s testimony was not so incredible that no reasonable person
could believe itSee State v. William&11 Ariz. 175, 177-78, 526 P .2d 714,
716-17 (1974) (citation omitted) (uncorroborated testimony by victim
sufficient to establish proof beyond a reasonable doubt unless account “is
pr;ysu:ally impossible or so incredible that no reasonable person could believe
It").

112 Korelc also argues the superior court should have precluded the other act
evidence because the State did not offer it for a proper purpose under Rulg
404(b). We disagree. The incident two days before R.G.’s death involved
Korelc threatening to shoot R.G. Evidence of prior threats or assaults by a
defendant against a murder victim is properly admissible to show “motive and
intent.” State v. Gulbrandsqri84 Ariz. 46, 61, 906 P.2d 579, 594 (19%%e

also State v. Wo0d180 Ariz. 53, 62, 881 P.2d 1158, 1167 (1994)
(“Defendant’s prior physical abuse of and threats against [victim] were
2%2\(%”};0 show his state of mind and thus were properly admitted under Rule

113 The second incident, which occurred within two hours of R.G.’s death,
was likewise admissible to show Korelc's state of mind at the time of the
murder and to rebut his claim of accidesge State v. Chaneddl Ariz. 295,
309-10, 686 P.2d 1265, 1279-80 (1984) (evidence of other bad acts
admissible because “jury was entitled to know under what conditions
[defendant] was operating” at time of alleged offensé)ited States v.
Hillsberg, 812 F.2d 328, 334 (7th Cir. 1987) (evidence of prior gun use on day
of murder admissible because defendant’s “erratic behavior on the day was
germane in determining his state of mind at the time of the fatal shooting”);
State v. Kell%?/664 A.2d 708, 710-11 (Vt. 1995) (citations omitted) (acts
involving third parties that occurred just hours before murder had “great
probative value,” provided “the context in which the shooting took place,” and
were “probative of defendant’s state of mind just prior to the shooting”);
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Sturgis v. State932 P.2d 199, 201-03 (Wyo. 1997) (evidence defendant
threatened another person two days prior to shooting victim relevant to rebut
defendant’s claim of accident and show intent).

114 Finally, Korelc argues the superior court should have precluded the other
acts evidence because it was unfairly prejudicial under Rule 403. Evidence is
unfairly prejudicial when it has “an undue tendency to suggest a decision on
an improper basis, such as emotion, sympathy, or ho@oitbrandson 184

Ariz. at 61, 906 P.2d at 594 (citation omitted). Here, the other acts evidence
was clearly relevant to the critical issue of Korelc’s state of mind at the time
of the shooting and to his “accident” defense. Further, the superior court
instructed the jury on the proper limited use of this evidence at the conclusion
of Korelc’s cross-examination of I.F. and again in the final instructions. Under

these circumstances and because our supreme court has held “absent sone

evidence to the contrary,” we presume the jury followed the instrucBtats,

v. Newel] 178 Ariz. 116, 127,871 P.2d 237, 248 (199_3), the superior court did

not abuse its discretion in admitting the other acts evidence over Korelc’s Rule

403 objection. “Rule 403 Wel%hlndg is best left to the trial court and, absent an

abuse of discretion, will not be disturbed on appegidte v. Spencel76

Ariz. 36, 41, 859 P.2d 146, 151 (1993).

(Doc. 7, Exh. EE at 4-10) (footnotes omitted).

In general, state law matters, including a trial court’s evidentiary rulings, ar
proper grounds for habeas corpus relief. “[Ijnad the province of a federal habeas cou
reexamine state-court determinations on state-law questions. In conducting habeag
a federal court is limited to deciding whether a conviction violated the Constitution, la|
treaties of the United States.” Estelle v. McGubB62 U.S. 62, 67-68 (1991) (intern

quotation omitted); seéammal v. Van de Kamp26 F.2d 918, 919 {Cir. 1991). Only if

the admission of the evidence was so prejudicial as to offend due process may the

courts properly consider it. See, eMalters v. Maasst5 F.3d 1355, 1357 {Cir. 1995).

The United States Supreme Court has “very narrowly” defined the cateqq
infractions that violate the due process test of fundamental fairned3o%éeg, 493 U.S.
at 352. Pursuant to this narrow definition, the Court has declined to hold that evide
other crimes or bad acts is so extremahfair that its admission violates fundamen
conceptions of justice. Sésstelle 502 U.S. at 75 & n.5. Thus, there is no clearly establis
Supreme Court precedent which holds that a state violates due process by admitting ¢
of prior bad acts. See, e.@ugh v. Mitchel] 329 F.3d 496, 512-13"{&ir. 2003) (statsg

court decision allowing admission of evidence pertaining to petitioner’'s alleged
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uncharged acts of child molestation was rwtteary to clearly established Supreme Cg
precedent because there was no such preckdklimg that state violated due process
permitting propensity evidence in the form of other bad acts evidence).

Moreover, although “clearly established Federal law” under the AEDPA referg
to holdings of the United States Supreme Court, the Court notes that even unde
Circuit precedent Petitioner would not be entitiedelief. The Ninth Circuit has held th

the admission of “other acts” evidence violates due process only if the evidence is “(

quality as necessarily prevents a fair trial.” Kealohapauole v. Shir808d-.2d 1463, 146
(9" Cir. 1986).

Lastly, the Court notes th&an acquittal in a criminal case does not preclude
Government from relitigating an issue when it is presented in a subsequent action gt

by a lower standard of proof.” Dowling93 U.S. at 349. In Dowlinghe Court upheld th¢

admission of prior acts for which Dowling had been acquitted, because the standar
Fed.R.Evid. 404(b) for admission of prior acts was whether “the jury can reasdg
conclude that the act occurred and that the defendant was the actaat 348 (quoting
Huddleston v. United State485 U.S. 681, 689 (1988)). This standard was lower tha

“reasonable doubt” standard required for conviction for those same acts. “If an act the
have been proved to a lesser degree than that required for conviction is for someg
probative in a subsequent trial, it need not be excluded because of the prior acquittal.]
States v. Seleyd57 F.2d 717, 723 {9Cir. 1992). Thus, the second Dowlijy could

determine under a lower standard of proof that Dowling committed the prior act, even
a previous jury was unable to determine he committed that act beyond a reasonabl

In this case, the Court finds that the admission of the contested evidence d
constitute a basis for habeas relief. There was no violation of clearly established fedg
and there was no due process violation because admission of the evidence did ng

Petitioner’s trial unfair. The contested evidence was limited as it was admitted for

urt

by

only

r Nin
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purpose pursuant to Rule 404(b), it was properly admitted under the clear and conyincir
standard, se$tate v. Terrazag89 Ariz. 580, 944 P.2d 1194, 1198 (1997) (en banc), and the
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17
18
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22
23
24
25
26
27
28

contested evidence had minimal impact given the amount of other evidence impljcatin

Petitioner. Furthermore, at the close of trial (and at the conclusion of Petitioner’s
examination of “I.F.”), the court gave the following limiting instruction:

Other acts. Evidence of other acts has been presented. You may consider -
that should say these acts only if you find that the State has proved by clear
and convincing evidence that the defendant committed these acts. You may
only consider these acts to establish the defendant’'s motive, opportunity,
intent, preparation, plan, knowledge, identity, absence of mistake or accident.

You must not consider these acts to determine the defendant’s character or

character trait or to determine that the defendant acted in conformity with the

defendant’s character or character trait and, therefore, committed the charged

offense.

Accordingly, the Court finds that the state court decision is neither contrary to
unreasonable application of clearly establidlee@ral law. Petitioner is not entitled to reli
on Ground One.

C. Ground Two

In Ground Two, Petitioner claims that his Fifth, Sixth, and Fourteenth Amend
rights were violated when the trial court precluded the testimony of two expert witnesg
Petitioner wished to call. (Doc. 1 at 7; Doc. Betitioner states that “the defense wante
call two of the victim’s doctors to testify in the Petitioner’'s murder trial Dr. Wong an(

Sullivan,” but that “the state filed a motiongoeclude the testimony of both doctors.” (D(

1 at 7.) Petitioner cites Celaya v. Stew8#&t1 F.Supp.2d 1046 (D. Ariz. 2010) in support

his argument. (Doc. 1 at 14-17.)
In denying this claim on direct review, the Arizona Court of Appeals stated:

115 Korelc argues the superior court violated his right to present a comglete
defense by precluding him from calling two doctors to testif?/ regarding R.G.’s
medical records. “Although a defendant has a fundamental constitutional right
to present a defense, the rightliimited to the presentation of matters
admissible under ordinary evidentiary rules, including relevarttete v.
Dickens 781 Ariz. 1, 14, 926 P.2d 468, 4§1996) (citation omitted),
abrogated on other grounds by Ferre@?9 Ariz. at 243, 1 20, 274 P.3d at
513. See also Chambers v. Mississjp$l0 U.S. 284, 302, 93 S.Ct. 1038,
1049, 35 L.Ed.2d 297 (1973) (“[T]he accused . . . must comply with
established rules of procedure and evidence designed to assure both fairneg
and reliability in the ascertainment of guilt and innocence.”). As we explain,
the superior court did not abuse its discretion in precluding this testimony.
State v. Rutledge205 Ariz. 7, 10, § 15, 66 P.3d 50, 53 (2003) (citation
omitted) (appellate court reviews rulings on relevance and admissibility of
evidence for abuse of discretion).
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116 Before trial, Korelc moved for disclosure of R.G.’s medical records,
including records of Dr. S., asserting the records might contain exculpatory
evidence that would support his “accident” defense and show R.G. was “acting
irrationally” the day of the shooting and “had not taken prescribed medications
for mental health issues as well as seizure issues.” Over the State’s opposition
and after the superior court agreed to review the records in camera and
continue the trial (then scheduled for April 12, 2010), it provided copies of the
records to the parties on May 11, 2010 without deciding whether the records
were relevant or admissible.

117 On August 10, 2010, Korelc moved for disclosure of R.G.’s medical
records from Dr. W., stating that after reviewing Dr. S.’s records he had
learned Dr. W. had also seen R.G. He again asserted the records might suppo
his defense R.G.’s shooting was an accident. Because as of the date o
Korelc’s motion the court had scheduled trial for September 8, 2010, it denied
his motion as insufficient and untimely.

118 Subsequently, the superior court rescheduled trial for November 9, 2010.
On October 26, 2010, the court reconsidered Korelc’s request for Dr. W.’s
medical records and ordered defense counsel to prepare an order for
production of the records for in camereview. Due in part to delay in
submitting the order to the superior court, the court did not receive the records
until the morning of trial. During a pretrial conference held the day before—on
November 8, 2010—the court and counsel discussed the situation, and the
court stated it would affirm the next day’s trial date unless the parties had a
“different proposal.” The court explained it did not want to cancel the trial date
based on speculation the records might contain relevant information, but stated
it would continue the trial if the records were significant. Korelc did not object
to the court’s approach.

119 On November 9, 2010, before jury selection, the superior court advised the
arties it had received Dr. W.’s records and had not found anything “likely to
e relevant.” Nevertheless, “out of an abundance of caution” and “to have [itsﬂ1

assessment be transparent,” the court provided copies of the records to thg

parties “because [it] granted the defeagight to access the victim’s medical
records under a very broad concept of materiality.” The court also granted

Korelc’s request to begin jury selection later in the day so counsel could

review the records.

120 After the recess, the State moved to preclude testimony from R.G.’s
doctors, arguing their testimony would not be “even remotely pertinent” to the
case, because neither doctor had treated R.G. for “any sort of mental
disturbances or mental disorders.” In response, Korelc moved to continue the
trial so he could interview Dr. W. and have an expert review Dr. W.’s notes.
In support of the motion, defense counsel argued:

| point out just a month before being treated, the victim was
reporting seizures, full jerking seizures with smaller seizures
going on. If those seizures can be caused—and because they're
generalized, we don’'t know for sure, but it's certainly a
possibility, and it runs to the defense that when these two
Individuals, my client and the victim, got in an argument that
ﬁarncul_ar day, that could have triggered a seizure. That could
ave triggered the fight over the gun with the gun accidentally
discharging. So, therefore, it does run straight to the defenses.

-14 -
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Defense counsel also noted R.G. was on medication, including seizure
medication, with the amounts being adjusted because of side eftects, and
stated, “it would be nice to be able to now interview Dr. [W.] and find out
exactly what these things even mean.”

121 When asked by the superior court to clarify how the doctors’ testimony
would be relevant, defense counselesidie could not do so until he hired an
expert to review the records and “make a determination.” To that, the State
noted all of Dr. W.’s records, except for two pages, were in the records

reviously provided by Dr. S. and given to defense counsel months earlier, and
urther argued the records failed to support Korelc’s defense. The superior
court denied Korelc’s motion to continue and granted the State’s motion to
preclude the doctors’ testimony, stating the parties had received sufficient
notice of the contents of the medicatords and Dr. W.’s records did not add
anything significantly new to those previously disclosed.

122 On this record, the superior court did not abuse its discretion in precluding
the doctors’ testimonySeeAriz. R. Evid. 402 (“Evidence which Is not
relevant is not admissible.”). Defense counsel could only speculate that R.G.’s
medical records and history would be relevant to Korelc's defense-at best, he
only suggested a possibility that, aftarther review of the records by an
expert, R.G.’s medical history might be relevadge State v. Machadd24

Ariz. 343, 357 n. 11, 1 33, 230 P.3d 1158, 1172 n.11 (App. 2010) (quotation
and citation omitted) (defendant not entitled to “throw strands of speculation
on the wall and see if any of them will stick”).

(Doc. 7, Exh. EE at 10-14.)

The U.S. Constitution gives a criminal defendant the right to present a de
“Whether rooted directly in the Due Process Clause of the Fourteenth Amendment @
Compulsory Process or Confrontation clauses of the Sixth Amendment, the Cons
guarantees criminal defendants ‘a meaningful opportunity to present a complete de;

Crane v. Kentucky476 U.S. 683, 690 (1986) (citations omitted). The Compulsory Prq

Clause of the Sixth Amendment preserves thietiof a defendant in a criminal trial to ha|

compulsory process for obtaining a favorable witness V&eshington v. Texa$888 U.S.

14,19 (1967). The Sixth Amendment right to present relevant testimony “may, in appr
cases, bow to accommodate other legitimate istene the criminal trial process.” Chambe
v. Mississippj 410 U.S. 284, 295 (1973); Taylor v. lllinpi#84 U.S. 400, 410-11 (1988

(right to compulsory process is not absolute). A defendant “does not have an unfetter
to offer [evidence] that is incompetent, privileged, or otherwise inadmissible under stz

rules of evidence.” Taylo84 U.S. at 410. States hawe power to “exclude evideng
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through the application of evidentiary rules that themselves serve the interests of fairn
reliability,” and judges have wide latitude to exclude evidence that is “marginally rele
or would cause confusion of the issues. Crdiié U.S. at 689—-90. Even relevant evide

may be excluded on account of certain evidentiary ruledM8atana v. Egelhoff518 U.S.

37, 42 (1996). “[T]o say that the right to introduce relevant evidence is not absolute
to say that the Due Process Clause plaodisnits upon restriction of that right. But it is t

say that the defendant asserting such a limit must sustain the usual heavy burden tl

€SS ¢
vant”

nce

IS N
0

hat a

process claim entails[.]” Icat 42-43. Even if the exclusion of evidence was a constitutional

[113

error, habeas relief is not available unless the erroneous exclusion had a “substar
injurious effect or influence in determining the jury’s verdict.” Brecht v. Abrahanson

U.S. 619, 638 (1993).

The Court finds that the state court’s decision concluding that the superior co

tial a

Lrt di

not abuse its discretion in precluding the doctors’ testimony regarding the victim's medice

records was neither contrary to nor an unreasonable application of clearly establisheq
law.
Petitioner claims that Drs. Wang and Sullivaould have testifietb “the fact that

they were treating her for mental issues and seizures full jerking seizures which cou

| fede

Id ha

caused the gun to go off accidentally,” and that the victim’s “anxiety and emotional stat

could escalate during a struggle for the gun triggering a seizure causing the

discharge.” Petitioner’s claims, as noted bydtade court, are entirely speculative. Jus

gun

[ as

the court and the parties could not find any relevant information in the doctors’ medice

records to demonstrate how the doctors’ testimony might be relevant based on those

here, Petitioner has failed to establish relevance of the doctors’ testimony beyd

recol

nd h

conclusory statements. Petitioner has not identified any Supreme Court holding to the effe

that the right to present a defense includegl# to present irrelevant evidence. Indeed,
requirement that evidence must be relevant to be admissible is a core evidentiary r

Moreover, although Petitioner’s initial statements to the police changed mt

the
lle.

iltiple

times, and he claimed that everything happened so fast, Petitioner ultimately confirmged, al
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the evidence presented at trial demonstrated, that the victim's hand was not on the
when it discharged. And, at no time during his interviews with police or during his testi
did Petitioner claim that the victim was having a seizure or other medical complicatio
to being shot.

Petitioner citation to Celaya v. Stewa#91 F.Supp.2d 1046 (D. Ariz. 2010), is 1

persuasive. In Celay#he defendant was claiming that she shot the victim in self-de
after the victim picked her up, drove her to an isolated location, and sexually assaul
Defendant sought to call three witnesses who would have testified about two prior oc
where the victim drove prostitutes to isolated locations and sexually attacked them. T
trial court excluded the evidence as inadmissible character evidence since there
evidence that the defendant had known about these incidents beforehand. Acknow
that “[a] state trial court’s admission of evidence under state evidentiary law will for
basis for federal habeas relief only where the evidentiary ruling ‘so fatally infectg
proceedings as to render them fundamentally unfair’ in violation of the petitioner’
process rights,” the federal court held thdtiStis such a case because the trial coy
evidentiary rulings prevented the Petitioner from meaningfully presenting a con
defense.” Idat 1055-56.

The federal court found that the proffered testimony should have been admittec
Rule 404(b) because it would have corroborated the defendant’s account of the \
abnormal behavior. Sed. at 1057-59. Noting that the trial court “erred by failing to fu
consider the admission of specific act evidence under Rule 404(b) for the purp
corroborating Petitioner’s version of events, and to show the victim’s motive and in{
sexually assault Petitioner,” the federal court found that the prejudice to the defend:
further compounded because the State had opened the door to such evidence by atte
defendant’s credibility and disputing defendant’s account of what occurredl.See

In this case, and contrary to the facts in Cel&gitioner only speculates as to thé
witnesses’ proposed testimony and whether any of them would have testified as he

Again, the medical records that the doctors’ testimony would have based upon fg
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contain any relevant information. Th@oposed doctors’ testimony would not ha
corroborated Petitioner’s theory of defense as Petitioner never claimed that the victim
was on the gun and she had a seizure just before the gun discharged.

The Court finds no error.
D. Ground Three

In Ground Three, Petitioner alleges that his Fifth and Sixth Amendment rights
violated when the trial court denied his motion to suppress evidence of involy
statements he made to law enforcement officers “and allowed those statement([s] to
for impeachment purpose[s] and police officers used his statement[s] against him :
requested an attorney and his request for an attorney was denied ... .” (Doc. 1 at 8,
4.) Specifically, Petitioner alleges his statements to the police were involuntary, conte
(1) he “was surrounded by police officers and they denied him to be able to speak to
and an attorney”; (2) he was “interrogated for approximately 9 hours”; (3) although
given Mirandawvarnings, “he didn’t understand his rights”; (4) an “officer was informed
the Petitioner didn’t understand IMsrandawarnings and he told the officers that he wo
‘straighten out’ the problem”; (3)e was told he was “not free to leave until he was te
for gunshot residue and the test took place before the interrogation”; (6) “Petiti
clothing was collected”; (7) “Petitioner indicated his concern in answering the que
during the interrogation[] without an attorney the detective asked the Petitioner if he tl

he needed an attorney ... the Petitioner stiiaidhe did the dettive Lockerby answere

ve

'S hal

were
Intan
be u:
hfter |
L 7; D
nding
his s
e wa
that
uld
sted
bner’
stion:
nougt
d

OK?; (8) “the detective told the Petitioner he wasn'’t in the Petitioner’s shoes and cquldn’

tell him if he would want an attorney”; and (9) when Petitioner was interviewed by ar
detective, “he was not read INBrandawarnings ... .” (Doc. 1 at 17-19.)

Before trial, Petitioner filed a motion to suppress his statements to police, argui
his statements were: (1) involuntary; (2) made in violation of his right to counsel; a

taken in violation of Miranda v. Arizon848 U.S. 436 (1966). (Doc. 7, Exh. B.) The tr

court conducted an evidentiary hearing on June 26, 2009. (Doc. 7, Exh. F.) Follow

hearing and supplemental briefing by the parties, the trial court denied Petitioner’s
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to suppress stating that “Defendant’s staets to Officer Reed, Officer Kiricople:
Detective Lockerby, Detective Van Meter, and Sergeant Nichols were made volunti

a time when Defendant was not under arrest or unlawful detention.” (Doc. 7, Exh. O

denied his motion to preclude his involuntary statements to law enforcement and allo
statements to be used for impeachment purposes. (Doc. 7, Exh. BB at 28-36.) Petiti
not allege a Mirandalaim. (Doc. 7, Exh. BB at 28-36.) In denying this claim, the Ariz
Court of Appeals stated:

On direct appeal, Petitioner argued that the trial court abused its discretion

123 Finally, Korelc argues his statements to the ﬁolice were involuntary and,
thus, the superior court should not have allowed the State to impeach him with
those statements when he testified at trial. We disagree.

124 Only voluntary statements made to law enforcement are admissible at trial.
State v. Ellison213 Ariz. 116, 127, 1 30, 140 P.3d 899, 910 (2006) (citations
omitted). And, in Arizona, confessions and incriminating statements made to
police are presumed involuntary and the State bears the burden of showing by
a preponderance of the evidence stegements wereoluntary. The critical
guestion is whether the “defendant’s will was overbor8eate v. NewelR12

Ariz. 389, 399, 1 39, 132 P.3d 833, 843 (2006) (citation omitted). To decide
this question, a court must examine the totality of the circumstances
surrounding the giving of the statemeidls.These circumstances include the
environment of the interrogation; wheti\éiranda warnings were given; the
duration of the interrogation; and whether there was impermissible police
guestioningState v. Blakely204 Ariz. 429, 436, § 27, 65 P.3d 77, 84 (2003
(citation omitted). Additionally, there must be a “causal relation between the
coercive behavior and the defendant’s overborne vlidte v. Boggs218

Ariz. 325, 336, 44, 185 P.3d 111, 122 (2008) (citation omitted). We review
a superior court’s determination of voluntariness for clear and manifest error,
which is shorthand for abuse of discretiState v. Jone03 Ariz. 1, 5, 8,

49 P.3d 273, 277 (2002) (citation omittesBe also NewelR12 Ariz. at 396,

396 n. 6, § 22, 132 P.3d at 840, 840 n. 6 (citations omitted). Under this
standard of review we will not second guess a superior court’'s factual
determinations; however, to the extent its ultimate ruling is a conclusion of
law, our review is de novdones$203 Ariz. at 5, 1 8, 49 P.3d at 277 (quotation
and citation omitted)State v. Zamora220 Ariz. 63, 67, 1 7, 202 P.3d 528,
532 (App. 2009) (citations omitted).

125 At the evidentiary hearing on Korelc’s motion to suppress, the police
officers who questioned him testified that Officer E.R. questioned Korelc
initially and briefly at the apartment. Then, with Korelc’s consent, two police

detectives questioned him at a nearby senior center close to his apartment. Ong

of the detectives testified that after police had tested Korelc for gunshot
residue and impounded his clothes (givin? himcf)af)er clothes to wear), Korelc
was free to leave. Although the interview lasted almost six hours inclusive of
breaks, Korelc was not handcuffed and police gave him opportunities to “get
up, walk around, use the bathroom, [and] get water.” The record reflects the
detectives’ questions were investigatory rather than accusatory in nature. The
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detectives were in the 1process of making arrangements to drive Korelc home
when another police officer, Detective J.N., arrived to question Korelc about
certain inconsistencies between his statements to ﬁolice and the physica
evidence. Korelc was not under arrest, and all of the police officers who
testified at the hearing denied making any promises or threats of any kind to
Korelc during their questioningee Ellison213 Ariz. at 127-28, § 31, 140
P.3d at 910-11 (quotation and citation omitted) (“[A] prima facie case for
admission of a confession is made when the officer testifies that the confession
was obtained without threat, coercion or promises of immunity or a lesser
Penalty.”). Transcripts of the police questioning of Korelc bear this out. And
inally, the record fails to contain any evidence that Korelc’s age, education,
or intelligence made him susceptible to coercion.

126 Despite these circumstances, Korelc argues police coerced his statement
because they failed to determine whether he had understoddirdreda
warnings Officer E.R. had given him at the apartment, and then, at the senior
center, failed to either make sure he had understood the warnings or
re-Mirandizedhim and, instead, in violation of hidirandarights, continued

to question him after he “unambiguously” requested an attorney. Although
Miranda and voluntariness are separate inquirstate v. Montesl36 Ariz.

491, 494, 667 P.2d 191, 194 (1983), and a “voluntary confession obtained in
violation of Miranda may be used to impeach a witnesstate v. Huerstel

206 Ariz. 93, 107, § 61, 75 P.3d 698, 712 (2003}Jieanda violation is
nevertheless relevant to whether a person’s will has been overborne
sufficiently to render a confession involuntary. Windinanda warnings are
required but not given, that factor weighs against a finding of voluntariness.
State v. Pettjt194 Ariz. 192, 196, 1Y 17, 19, 979 P.2d 5, 9 (App. 1998)
(citations omitted).

1127 Here, although Officer E.R. testified he gave KorelMinendawarnings
at the apartment in an overabundance of caution, the record does not reflect hg
was required to do so. This is because Korelc was not in cuStahsbury

v. Californig 511 U.S. 318, 322-23, 114C3. 1526, 1528-29, 128 L.Ed.2d
293 (1994) (quotations and citations omitted) (defendant in custody and
entitled toMiranda warnings when formally arrested or when freedom of
movement restrained to the degree associated with formal arrest; whether
interrogation is custodial determined by objective circumstances of
interrogation and not subjective views of either the interrogating officer or the
person being questioned). And, although the record fails to demonstrate
whether Korelc actually understood thieranda warnings given to him by
Officer E.R., he was not in custody when the two detectives questioned him
at the senior center. As discussed, their questioning was investigational, and
indeed they were in the process of making arrangements to take Korelc home
when Detective J.N. arrived. Further, the record does not reflect that in
response to the two detectives’ questions, Korelc made an “unambiguous”
request for a lawyer which would have signaled to them that they should stop
the interviewSee generally Davis v. United States2 U.S. 452, 458-59, 114
S.Ct. 2350, 2354-55, 129 L.Ed.2d 362 (1994) (dfieandawarnings, police

must cease interrogation until counsel Is present if defendant unambiguously
requests counsel). At best, as borne out by the transcript of the interview,
Korelc simply appears to have asked the two detectives to express an opinior
as to what they would do if they were in his “shoes.”

128 To be sure, with the arrival of Detective J.N. to question Korelc about
Inconsistencies between his statements and the physical evidence, police ha
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begun to suspect Korelc had shot R.G. but not in a struggle as he had
described. But, their “focus” does not mean the questioning had become a
custodial interrogationd. at 323—24State v. Cruz—Matd 38 Ariz. 370, 373,

674 P.2d 1368, 1371 (1983). But, even if we assume Detective J.N.’s arrival
turned a non-custodial investigatory interview into a custodial interrogation
and police should have then advised Korelc oMirendarights, the record

fails to reflect Detective J.N. made any promises or threats to Korelc or his
guestions forced, intimidated, or coerced Korelc into explaining what had
actually happened in the struggle with R.G. over the gun—that he had wrestled
the gun away from R.G., turned it towards her, and as he was stepping away
from her, the gun discharged.

129 Reviewing the totality of the circumstances, we cannot say the superior
court abused its discretion in finding Korelc’s statements to police voluntary.
Acc_orldmgly, the State was entitled to use those statements to impeach Korelg
at trial.

(Doc. 7, Exh. EE at 15-21) (footnotes omitted).
1. Miranda Violation
Petitioner appears to suggest that his statements to police were obtained in v,

of Miranda In Miranda the United States Supreme Court held that “[tlhe prosecution

not use statements, whether exculpatory or inculpatory, stemming from cu;g
interrogation of the defendant unless it demonstrates the use of procedural saf

effective to secure the privilege against self-incrimination.” 384 U.S. at 444. To thi

olati
may
stodie
bgua

5 end

custodial interrogation must be preceded by advice to the potential defendant that he or ¢

has the right to consult with a lawyer, the rightemain silent and that anything stated
be used in evidence against him or her.i&es 473—74. These procedural requirementg
designed “to protect people against the coercive nature of custodial interroga
DeWeaver v. Runnel§56 F.3d 995, 1000'(Tir. 2009). Once Mirandaarnings have bee

can
are
tions

n

given, if a suspect makes a clear and unambiguous statement invoking his constitutior

rights, “all questioning mat cease.” Sith v. lllinois, 469 U.S. 91, 98 (1984). Sedso
Miranda 384 U.S. at 473—74; Michigan v. Mos|&?3 U.S. 96, 100 (1975); DeWea\e56
F.3d at 1001.

Initially, the Court notes that Petitioner failed to fairly present a Mirataden to the
state courts. Indeed, the heading of Petitioner’'s Opening Brief on direct appeal state

the trial court abuse its discretion when it denied Mr. Korelc’s motion to preclud
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involuntary statements to law enforcement and allowed the statements to be u
impeachment purposes?” (Doc. 7, Exh. BR&) And, his argument therein alleges t

“Involuntary statements are not admissible at trial for any purpose. The trial court com

reversible error by allowing the state to impeltthKorelc with his involuntary statements,

(Doc. 7, Exh. BB at 28-36.) Failure to fairly present a Miraontiam has resulted il
procedural default of that claim because Petitioner is now barred from returning t
courts._Sed\riz.R.Crim.P. 32.2(a), 32.4(a).

Although a procedural default may be overcome upon a showing of caug

prejudice or a fundamental miscarriage of justice, Geeeman 501 U.S. at 750-51

Petitioner has not established that any exception to procedural default applies.

Petitioner’s status as an inmate, lack of legal knowledge and assistance, and limitg
resources do not establish cause to excuse the procedural bdnghes v. Idaho State B

of Corr, 800 F.2d 905, 909 {9Cir. 1986) (an illiterate pro se petitioner’s lack of le

assistance did not amount to cause to excuse a procedural default); Tacho v. M&2ir

F.2d 1376, 1381 {9 Cir. 1988) (petitioner's reliance upon jailhouse lawyers did
constitute cause). Accordingly, Petitioner has not shown cause for his procedural d
Petitioner has also not established a fundamental miscarriage of justice. A
court may review the merits of a procedurally defaulted claim if the petitioner demon
that failure to consider the merits of tiadaim will result in a “fundamental miscarriage
justice.” Schlup513 U.S. at 327. The standard for establishing a Sphtgedural gatewa
claimis “demanding.” House v. BeB47 U.S. 518, 538 (2006). The petitioner must pre
“evidence of innocence so strong that a court cannot have confidence in the outcon
trial.” Schlup 513 U.S. at 316. Under Schlup overcome the procedural hurdle createc
failing to properly present his claims to the state courts, a petitioner “must demonstr:
the constitutional violations he alleges ha[ve] probably resulted in the conviction of or
Is actually innocent, such that a federal court’s refusal to hear the defaulted claims w|
a ‘miscarriage of justice.” Hous&47 U.S. at 555-56 (quoting Sch)id 3 at 326, 327). T¢

meet this standard, a petitioner must present “new reliable evidence — whethg
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exculpatory scientific evidence, trustworthy eyewitness accounts, or critical physica

evidence - that was not presented at trial.” Schd8 U.S. at 324. The petitioner has
burden of demonstrating that “it is more likely than not that no reasonable juror woulg

convicted him in light of the new evidence.” &t.327. Petitioner has failed to establish,

he

l hav

et

alone allege, a sufficient showing of actualocence to establish a miscarriage of justjice.

Therefore, Petitioner cannot excuse his procedural defaults on this basis.

In any event, the record demonstrates that, although Petitioner was given his N
warnings, Petitioner was not in custody when he made statements to the police and, th
no warnings were needed. Custodial interrogation means “questioning initiated |
enforcement officers after a person has been taken into custody or otherwise deprive

freedom of action in any significant way.” Mirand248 U.S. at 444; se€alifornia v.

Beheler 463 U.S. 1121, 1125 (1983) (In custody means “formal arrest or restra
freedom of movement of the degree associated with a formal arrest.”). Whether a su
in custody for purposes of Mirandg&an objective test. Sé&arborough v. Alvaradob41

U.S. 652, 662—-663 (2004); Stanshusg1 U.S. at 323. The Supreme Court has recogr

that as a practical matter, “[a]ny interview of one suspected of a crime by a police
will have coercive aspects to it, simply by virtue of the fact that the police officer is g

a law enforcement system which may ultimately cause the suspect to be chargeq

crime.” Beheler 463 U.S. at 1124 (quoting Oregon v. Mathigsé29 U.S. 492, 49%

(1977)). However, “[t]he police are required to gWigandawarnings only ‘where there ha
been such a restriction on a persongeffom as to render him ‘in custody.” duoting
Mathiason 429 U.S. at 495). A suspect is in custody for purposes of Mirautnaan,
considering the totality of the circumstances, a reasonable person would “have felt

or she was not at liberty to terminate the interrogation and leave.” Thompson v. Ke

fliranc
lereft
WAEL
bd of

nt or

spec

ized
pffice
art of

| with

S

that |

ohan

516 U.S. 99, 112 (1995); s&ansbury511 U.S. at 322. The Ninth Circuit has identified

several factors relevant to determining whether a custodial interrogation has occurr
Pertinent areas of inquiry include the language used by the officer to summon

the individual, the extent to which he or she is confronted with evidence of
guilt, the physical surroundings of the interrogation, the duration of the

-23 -
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detention and the de%ree of pressure applied to detain the individual. Based
upon a review of all the pertinent facts, the court must determine whether a

reasonable innocent person in such circumstances would conclude that aftef

brief questioning he or she would not be free to leave.
United States v. Bootl669 F.2d 1231, 1235{ir. 1981) (citations omitted).

The record reflects that throughout the interview process at the apartment c(
and at the nearby senior center close to Petitioner’s residence, the questions by the d
and officers were investigational in nature — no promises or threats were made, and P
was never coerced or intimidated into explaining what had happened. (Doc. 7, Exhs.
Petitioner was never placed in handcuffs, Betitioner was never placed under arrest. ([
7, Exhs. F, EE.) During the interview, Petitioner was “free to get up, walk around, u
bathroom, [and] get water.” (Doc. 7, Exhs. F, EE.) And, according to the testimony
June 26, 2009 evidentiary hearing, if Petitioner did not want to talk to police, he woul
been free to leave. (Doc. 7, Exhs. F, EE.) At the end of the interview, Petitioner wa
a telephone, and he called one of his song tartleknow that the police were going to dri
him to his home. (Doc. 7, Exhs. F, EE.) Not until Petitioner had made an incrimir
statement when clarifying inconsistencies between his statements and the physical ¢
was Petitioner ultimately placed under arrest. (Doc. 7, Exhs. F, EE.)

Further, although the record indicates that Petitioner appears to have ask
detectives to state their opinion as to whether they would want an attorney, Petitione

unambiguously requested counsel. Baeis v. United State§12 U.S. 452, 459, 461 (199

(The suspect “must articulate his desire to have counsel present sufficiently clearly
reasonable police officer in the circumstaneesid understand the statement to be areq
for an attorney.” Where there has been onlgguivocal or ambiguous assertion of the ri
to counsel in that context, the attending officer may ask questions to clarify the defe
wishes, but is not required to do so and/sianply “continue questioning until and unle
the suspect clearly requests an attorney.”).

Lastly, even if Petitioner’'s statements were obtained in violation of Mirahdza

statements would be properly admitted if the statements were voluntary and were us
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for impeachment purposes. A voluntary statement taken in violation of Miraagebe

introduced at trial for impeachment purposes. Bagis v. New York401 U.S. 222, 226

(1971); Doody v. Schrird48 F.3d 847, 860 n. 131&ir. 2008). Since it is uncontested that

Petitioner’s statements were introduced for impeachment purposes, the question bgfore

Court is whether Petitioner’s statements were voluntary.

2. Voluntariness

Petitioner alleges that his statements made to the police were involuntary. #

confession must be voluntary to be admitted into evidenceDiSkerson v. United State$

530 U.S. 428, 433 (2000). A confession that is rotinen “the product of an essentially fr

and unconstrained choice by its maker ... offends due process.” Doody v, S86ifa3d

620, 638 (¥ Cir. 2010) (en banc) (quoting Schneckloth v. Bustamait2 U.S. 218, 226

1>

9%
¢}

(1973)). “There is no ‘talismanic definition of voluntariness’ that is ‘mechanigally

applicable.” Clark v. Murphy331 F.3d 1062, 1072{ir. 2003) (quoting Schnecklqtf

412 U.S. at 224). Rather, voluntariness is to be determined in light of the totality
circumstances. Sadiller v. Fenton 474 U.S. 104, 112 (1985); Haynes v. Washingdii3

U.S. 503, 513 (1963); Beatty v. Stew&@03 F.3d 975, 992 {9Cir. 2002). This includes

4

of th

consideration of both the characteristics of the petitioner and the details of the interrggatio

SeeSchneckloth412 U.S. at 226. Relevant circumstances that should be conside

determining whether a confession was voluntarily made include the following factors:
youth of the accused; (2) his/her intelligence; (3) the lack of any advice to the accy
his/her constitutional rights; (4) the length of the detention; (5) the prolonged nature
guestioning; and (6) the use of any punishmect s1$ the deprivation of food or sleep. 3
id.

The testimony presented at the evidentiary hearing on Petitioner’s motion to su
reflects that the police officers who responded to “a shooting call” questioned Pet
initially at his residence. (Doc. 7, Exh. EEL&t Exh. F at 15, 57.) Officer Eric Reed beg
asking Petitioner questions regarding what had happened and Petitioner responded,

Exh. EE at 16; Exh. F at 58.) The record derass that Petitioner was not in handcu

-25 -
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was not under arrest, and was “coherent” and “responsive” at that time. (Doc. 7, Exh. F

59-61.) After “perceiv[ing] a few comments from him that were incriminating in natuire,”

Officer Reed testified that he read Petitioner_his Miramglats “out of an abundance of

caution.” (Doc. 7, Exh. F at 60.) However, Offi¢®eed stated again that Petitioner was

placed in handcuffs and was not under arrest. (Doc. 7, Exh. F at 60-61.)

While informing Petitioner of his rights pursuant_to Miran@sdficer Reed stated:

not

“The first time | told him he had the right temain silent, he said he knew. | stopped him.

| asked him to let me finish with what | was going to tell him, and | got through the

third

point in theMiranda warnings and | asked him if he understood what | said to him tq that

point, and at that point he asked if he cagdak to his son, which I told him no, and | as
him once more; | asked if he understood his rights.” (Doc. 7, Exh. F at 61.)

The record reflects that, at this point, Officer Reed began to read the Mivarmdag
again from the beginning. (Doc. 7, Exh. F at 61-62.) In response, Petitioner asked if
under arrest, and Officer Reed testified, “I thlch he was not. | asked him [if] he was
handcuffs — excuse me, | said — | asked ifilne was in handcuffdde said no. And | tolg

him that we were just talking at that point.” (Doc. 7, Exh. F at 62.)

xed

he w

n

The testimony indicates that Officer Reed then engaged Petitioner in “small talk,” ant

did not ask him any more questions aboetghooting. (Doc. 7, Exh. F at 62-63.) Offiger

Reed agreed that Petitioner was being detained as a “material witness,” but was n
arrest. (Doc. 7, Exh. F at 68-70.) When detectives arrived on the scene, Officer Re
them he was not sure if Petitioner understood his rights. (Doc. 7, Exh. F at 69.)
Then, with Petitioner’s consent, Detectives Hugh Lockerby and Thomas Van
guestioned Petitioner a nearby senior center close to his residence. (Doc. 7, Exh. F a
18.) Detective Lockerby testified that Petitioner was not in handcuffs and was not
arrest. (Doc. 7, Exh. F at 15.) Detective Lockestated that if Petitioner had indicated tf
he did not want to talk with the police, he “would have had to have let him go.” (Doc. 7]

F at 42-43.)

-26 -
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According to the record, the interview lasted almost six hours inclusive of breaKs, an

that during that time Petitioner was “free to get up, walk around, use the bathroom, [gnd] g

water.” (Doc. 7, Exh. EE at 16; Exh. F at 18-19.) Petitioner was tested for gunshot fesidt

and his clothes were collected; Petitioner was given a “bunny suit” to wear. (Doc. 7, Exh. E

at 16; Exh. F at 18-19, 47-48, 50-51.)
At the end of the interview, Petitioner was still not under arrest; Petitioner was
a telephone, and he called one of his solet tam know that the police were going to dri

him to his home. (Doc. 7, Exh. F at 19-23, 55.) The testimony states that Detecti

giver

Z

e

e Ve

Meter was going to drive Petitioner to his son’s home, (Doc. 7, Exh. F at 19, 83-84), bt

before he could do this, Sergeant Joseph Nichols requested to speak with Petition

certain inconsistencies between his statements and the physical evidence, (Doc. 7,

br ab

Exh.

at 16-17; Exh. F at 77-79). The record agafitects that Petitioner was not under arregt at

this time, and that Petitioner was “free to walkay” if he did not want to talk to Sergegnt

Nichols. (Doc. 7, Exh. EE at 17; Exh. F at 83.) According to the testimony, Petitiongr wa

ultimately placed under arrest when he stated that “he had taken a gun, turned it afounc

his hand, stepped away and that the gun went off.” (Doc. 7, Exh. F at 84.) Sergeant

Nichc

testified that if Petitioner had not made this incriminating statement, he would not have bee

arrested. (Doc. 7, Exh. F at 87.)

The Court has reviewed the pleadings, reporter’s transcript of the evidentiary h
on Petitioner's motions to suppress, and the state court’s decision, and conclug
Petitioner has failed to demonstrate that the state court’s adjudication of his volunt
claim resulted in a decision that was contrary to, or involved an unreasonable applica
clearly established federal law.

As identified by the state court and confirmed by the testimony presented
evidentiary hearing, at both the apartment comaie the senior center, the questions as
of Petitioner were investigatory rather than accusatory in nature. There was no ¢
police activity. There were no threats or promises made to Petitioner, and there

evidence or testimony demonstrating that Petitioner’s age, education, or intelligence

- 27 -
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issue during the investigation. Further, although the hearing testimony does not g
whether or not Petitioner actually understood the Miramaiaing given to him, the recor
reflects that during the six-hour interview, Petitioner was never placed in handcuff
given opportunities to “get up, walk around, use the bathroom, [and] get water,” was
custody, and was free to leave. In fact, arrangements were being made for one of the
to drive Petitioner home up and until one of the detectives followed-up with Peti
regarding some inconsistencies between the physical evidence and his statements.
Court finds no error.
E. Ground Four

In Ground Four, Petitioner alleges that his Fifth, Sixth, and Fourteenth Amen(
rights were violated when he received ineffective assistance of counsel. (Doc. 1 at

4.) According to Petitioner, his counsel’s performance was deficient because counse

onfir
d
5, Wa
not i
offic
[ionel

Thus

imen
0: Dc

b| falle

to call certain witnesses — Andrew Orozco, Claire Rambeau, and Mark Korelc (Petitioner’

son). (Doc. 1 at 21.)
Petitioner also argues that his counsel was ineffective for failing to request certe
instructions. (Doc. 1 at 19.) Petitioner statestbansel “failed to request a self defense |

instruction, justified homicide, accidental shooting, excusable homicide and a

prevention jury instruction.” (Doc. 1 at 19, 20.) etntends that “[t]hese instruction[s] were

important to request because they went thideet and theory of the defense.” (Doc. 1 at

In denying Petitioner’s claims of ineffective assistance of counsel alleged in his
petition, the trial court stated, in pertinent part:

Defendant claims that trial counsel rendered ineffective assistance by:

- failing to explain the ramifications of testifying, _ o

- requesting jury instructions for only manslaughter and negligent homicide

- not contesting the search of defendant’s residence,

- not calling three witnesses, and _

- not having the victim or holster tested for gunshot residue.

Trc]) prove ineffective assistance of counsel, a defendant must affirmatively
show:

-28 -
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1. That counsel's performance fell below an objective standard of
reasonableness as defined by prevailing professional norms (the deficient
performance prong); and

2. That but for counsel’'s error(s), there is a reasonable probability that the
outcome of the case would have been different (the actual prejudice prong).

Strickland v. Washingto66 U.S. 668, 687 (1984$tate v. Rosariol95
Ariz. 264, 987 P.2d 226 (App. 1999).

Decisions concerning trial strategy and tactics, including whether to file
certain motions, whether to call certain witnesses including an expert, and
whether to pursue certain defenses are entrusted to trial cdoaselv. Lee

142 Ariz. 210, 689 P.2d 153 (1984). A defendant will not be allowed to
litigat[e] such claimed trial errors unless counsel’s decision was so egregious
as to constitute ineffective assistanstate v. French198 Ariz. 119, 7 P.3d

128 (App. 2000). There can be no ineffective assistance of trial counsel unless
counsel’s decisions have no reasonable b&&se v. Sammons56 Ariz. 51,

56, 749 P.2d 1372, 1377 (1988). Courts indulge a strong presumption that trial
counsel's conduct is attributable to trial strategyicklandat 689;State v.
Webh 164 Ariz. 348, 351,793 P.2d 105, 108 (App. 1990), citate v.
Espinoza-GameA39 Ariz. 415, 417, 678 P.2d 1379, 1381 (1984).

This Court concludes that defendant feaked to affirmatively show that his
claims of certain specific instances of non-action by trial counsel constitute
anything other than trial strategy. Even assuming that counsel’s non-action did
not involve trial strategy, defendant has not shown that counsel’s non-action
was objectively unreasonable especially where defendant had the absoluts
right to choose whether or not to testify, defendant and his trial counsel never

contended at trial that he acted in self-defense, defendant consented to a searg

of his residence, and defendant has proffered no proper proof of additional
witnesses’ testimony and the purpose of gunshot residue testing.

The Court further concludes that defendant cannot show by a reasonable
probability that the jury verdict would have been different had defendant
elected to not testify, or that the trial court would have given the requested jury
instructions, or that the trial court would have suppressed any evidence from
the consensual search of defendant’s residence, or that the jury verdict would
have been different because of the testimony of additional witnesses, or that
gunshot residue testing would have yielded any admissible evidence that
would have changed the outcome of the case.

(Doc. 7, Exh. SS at 3-4.) In denying Petitiongré&ition for review, the Arizona Court ¢
Appeals adopted the trial court’s analysis stating, “the superior court issued a ruli
clearly identified, fully addressed and correctly resolved the claims. Under

circumstances, we need not repeat that coartalysis here; instead we adopt it.” (Doc
Exh. YY.)

To establish a claim of ineffective assistance of counsel a petitioner must demg
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he suffered prejudice as a result of that deficient performanc8tsadand v. Washingtqn

466 U.S. 668, 687-88 (1984). To establishdefit performancea petitioner must shov

“that counsel’s representation fell below an objective standard of reasonablenes$9%d

A petitioner’'s allegations and supporting evidence must withstand the court’'s “l

nighly

deferential” scrutiny of counsel’s performance, and overcome the “strong presumption” the

counsel “rendered adequate assistance and made all significant decisions in the ex
reasonable professional judgment.” &t 689-90. A petitioner bears the burden of show
that counsel’'s assistance was “neither reasonable nor the result of sound trial st

Murtishaw v. Woodford 255 F.3d 926, 939 {9Cir. 2001), and actions by counsel tf

m

might be considered sound trial strategy

Strickland 466 U.S. at 689 (quoting Michel v. Louisiard®0 U.S. 91, 101 (1955)).

To establish prejudice, a petitioner must show a “reasonable probability that,
counsel’s unprofessional errors, the result of the proceeding would have been differe
at 694. A “reasonable probability” is one “sufficient to undermine confidence ir

outcome.” Id Courts should not presume prejudice. Ssekson v. CalderpA11 F.3d 1148

1155 (9' Cir. 2000). Rather, a petitioner must affirmatively prove actual prejudice, ar
possibility that a petitioner suffered prejudice is insufficient to establish Stric&ld
prejudice prong. Se€ooper v. Caldergn255 F.3d 1104, 1109 {9Cir. 2001) (“[A

petitioner] must ‘affirmatively prove prejudice.’ ... This requires showing more tha
possibility that he was prejudiced by counsel’s errors; he must demonstrate that th
actually prejudiced him.”) (quoting Strickland66 U.S. at 693). However, the court ne
not determine whether counsel’s performance was deficient if the court can reject th
of ineffectiveness based on the lack of prejudice. Jagkson211 F.3d at 1155 n.3 (th
court may proceed directly to the prejudice prong).

1. Trial counsel was ineffective for failing to call certain witness

Petitioner alleges his counsel’s performance was deficient because counsel f
call certain witnesses — Andrew Orozco, Claire Rambeau, and Mark Korelc (Petiti

son). (Doc. 1 at 21.) Petitioner states that Andrew Orozco would have testified to “the
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that occurred regarding the aggravated assault and armed robbery charges,” and alsq that
victim Irving Fleming lied about those events and that his story was incredible as well as I
witnessed first hand how aggressive the vigfimmas toward Petitioner.” (Doc. 1 at 21, 22.)
Petitioner states that his son “would of testified to the fact that on NovefhBe0® he was
on his way over to the Petitioner’s house for a BBQ party so he could of testified thdt the
was no intent ... .” (Doc. 1 at 21, 22.) Lastly, Petitioner states that Claire Rambeau fwoul
of testified to the fact that the victim [] w#he aggressor and had violent outburst ... .” (Doc.
1 at 21, 22.) The Court finds that Petitioner has failed to demonstrate deficient perfofman
or resulting prejudice.
“The power to decide questions of trial strategy and tactics rests with counsel and tt

decision as to what witnesses to call is a tactical, strategic decision.” Faretta v. Caljforni

422 U.S. 806 (1975). “There are a number of reasons why an attorney may choose npt to «
awitness, including a concern that ... his participation in the defense may harm the dgfend

more that his testimony ... will aid him.” State v. Goswig81 P.2d 673, 677 (Ariz. 1984).

“[Clomplaints of uncalled witnesses are not faain federal habeas corpus review becguse

allegations of what the witness would have testified are largely speculative. ... In additior
for [petitioner] to demonstrate the requisSteicklandprejudice, [he] must show not only thiat
[the] testimony would have been favorable, but also that the withess would have testified
trial.” Evans v. Cockrell285 F.3d 370, 377 {SCir. 2002) (citations omitted); séénited
States v. HarderB46 F.2d 1229, 1231-32"(€ir. 1988) (rejecting claim of ineffectivp

assistance based on counsel’s failure to call a withess who would have taken responsibil
for a gun found in defendant’s possession becatisef§ is no evidence in the record which

establishes that [the witness] would testify in [petitioner’s] trial.”). Further, a “differenge of
opinion as to trial tactics ... alone generally does not constitute a denial of effective assistar

of counsel.” U.S. v. Mayd46 F.2d 369, 375 {(Cir. 1981); se&ustave v. U.$627 F.2d

t

-

901, 904 (1980) (“Mere criticism of a tactic oragegy is not in itself sufficient to suppd

a charge of inadequate representation.”).
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Initially, the Court notes that, at best, Petitioner only speculates as to these wit
proposed testimony and whether any of them would have testified as he alleges. “[E|\
about the testimony of a putative witness nggsterally be presented in the form of act

testimony by the witness or on affidavit. A ded@ant cannot simply state that the testimc

Nesse
iden
pal

DNy

would have been favorable; self-serving speculation will not sustain an ineffective assjistan:

claim.” U.S. v. Ashimj 932 F.2d 643, 650 {7Cir. 1991). More generally, concluso

allegations that are not supported by specific facts do not merit habeas religdnisey.
Borg, 24 F.3d 20, 26 {9Cir. 1994).

Petitioner contends that Andrew Orozco would have testified that Petitioner h
committed other acts against Irving Fleming that were introduced at trial. However, 3
Petitioner’'s counsel introduced evidence demonstrating that Petitioner was acquitte
acts involving Irving Fleming, (Exh. Q at 19-21), and Petitioner also testified that thq
acts did not occur (Exh. T at 6-19). Thus, counsel could have reasonably determir
there was no need to call Orozco as a witness, which may have further amplified th
acts in the jurors mired The jurors had already heard testimony of the acquittals -
further testimony would have been cumulative. And, any contention that Orozco woul
testified to the aggressive nature of the victim or that she had a “violent outburst”
Petitioner was preparing for a barbeque, is entirely speculative. Moreover, counsel m
ultimately determined that calling Orozco — Petitioner’s friend who lived “just two d
down” from Petitioner and who was drinking beers with Petitioner on the day of the in
— would have been more harmful than beneficial. Counsel developed a trial stra
present Petitioner’'s defense. The fact that Petitioner now disagrees with that strategy
he is unhappy with the trial’'s outcome does not mean that his counsel rendered ing
assistance.

As to Claire Rambeau, Petitioner alleges that she would have testified that the

“was the aggressor and had violent outbtwstard Petitioner.” Petitioner cites to an

“incident investigation report” in support d¢fis claim. The report includes a narrati

discussion documenting an investigative officer’s interview of Rambeau — whg
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Petitioner’'s neighbor that lived in the same apartment complex — the day of the in

According to Rambeau, she never had any problems with Petitioner and the victi

ciden
m. St

stated that they were égerally peaceful,” although they had arguments “about taking out

the garbage and things like that, but never saw it get out of hand.” Rambeau stated

victim was “always more aggressive in the arguments and [Petitioner] would alway

that

5 bac

down.” She had seen times where the victim was screaming in Petitioner’s face, and “f

would just walk away,” and added that Petiter was “always gentle and Rosa was alwjays

the aggressor.” When asked again if sheiteal any increase in arguments recently of

an

increase in any types of altercations, fights, pushing etc.,” Rambeau stated that the cou

“seemed to be in love with each other” @adt they were planning on getting married wihen

they got their finances in order. Again, counsel may have determined that calling Rgmbe:

would have been more harmful than beneficial to his theory of defense and trial st
Petitioner's disagreement with that strategy after the fact does not equate to ine

assistance.

rateg

[fecti

Lastly, Petitioner states that his son “would of testified to the fact that on Novembe

9™ 2007 he was on his way over to the Petitioner's house for a BBQ party so he ¢

puld

testified that there was no intent on the Petitioner’s part to commit[] the alleged offgnse

at least a credible character witness.” The record reflects that there was never any su

[gges

or argument by the State that Petitioner shot the victim pursuant to a preconceived ple

Thus, any evidence or testimony presentedroigg an invitation to a barbecue on the day

of the incident purportedly negating any plan to commit murder would have
insignificant. Further, counsel again may have determined that calling Mark — Petiti
son who along with his brother Chris were involved in the initial part of this case —to
as a “character witness” would have been more harmful than beneficial to his the
defense and trial strategy.

In any event, Petitioner has failed to demonstrate a reasonable likelihood tha
any of these witnesses would have testified, the outcome of the trial would hav

different. As set forth by the Arizona CourtAppeals, (Doc. 7, Exh. EE at 2-3), the St
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offered overwhelming evidence of Petitioner’s guilt, including, the physical evidence
scene, the testimony of the officers and experts, Petitioner's own statements, and P
statements on the witness stand. Any speculation that these three witnesses’ testimo
have changed the outcome of Petitioner’s trial is insufficient to establish prejudice.

The state court’s rejection of this claim was neither contrary to, nor an unreas
application of, clearly established federal law.

2. Trial counsel wasineffectivefor failingtorequest certainjuryinstructions

Petitioner also argues that his counsel was ineffective for failing to request certg
instructions. (Doc. 1 at 19.) Petitioner statestbansel “failed to request a self defense |

instruction, justified homicide, accidental shooting, excusable homicide and a

prevention jury instruction.” (Doc. 1 at 19, 20.) etentends that “[t]hese instruction[s] were

Important to request because they went thvdeet and theory of the defense.” (Doc. 1 at 4
In support of his claim, Petitioner states that he —

told his girlfriend Rosalind (victim) that he was moving out and he was

breaking up with her. The Petitioner had his gun on the table then the victim

Rosalind Guss said I'll kill us both pulled the gun toward her picked it up off

the table Petitioner grabbed the gun while it was in her hand and the gun

discharged b?/ accident. Petitioner prevented a crime from occurring against
him so a selfdefense and crime prevention instruction would have been
aBproprlate. A crime scene specialist named Mark Carpenter testified that he
observed a layer of dust across the table with finger mark swipes across thg
table consistent with Petitioners story that the victim was pulling the gun
toward herself.

(Doc. 1 at 20.)

“A fair assessment of attorney performance requires that every effort be m
eliminate the distorting effects of hindsight, to reconstruct the circumstances of col
challenged conduct, and to evaluate the conduct from counsel's perspective at thq
Strickland 466 U.S. at 687. “[S]trategic choices mafter thorough investigation of law ar
facts relevant to plausible options are virtually unchallengeable; and strategic choice

after less than complete investigation are reasonable precisely to the extent that re:

professional judgments support the limitations on investigationdt i§90-91. “[S]trategig

or tactical decisions on the part of counsel are presumed correct, unless they were co
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unreasonable, not merely wrong.” Moore v. M&@%4 F.3d 1235, 1239 (1Cir. 2001).

Counsel’s decisions regarding jury instructions are fairly construed as a strategic dg

see, e.gScott v. Elg 302 F.3d 598, 607 {6Cir. 2002), and an attorney does not ren

ineffective assistance by failing to request jury instructions or by objecting to pro
instructions that are inconsistent with his trial theory, see Butcher v. Marquez/58 F.2d
373, 377 (9 Cir. 1985).

Petitioner has failed to demonstrate deficient performance in failing to reques
instructions. Initially, the Court notes that “excusable homicide” and “justified homicidg
not specific defenses in Arizona, but fall under the justification theories of defense s¢
in Chapter 4 of Arizona’s Criminal Code. The justification theories of defense undg
Chapter include specific defenses, such as, self-defense and crime-prevention defel
A.R.S. § 13-401et. seq

As to Petitioner's argument that counsel was ineffective for failing to reque
“accident” instruction, a “party is entitled tn instruction on any theory reasona

supported by the evidence.” State v. Rodrigd®2 Ariz. 58, 61, 1 16, 961 P.2d 1006, 1C(

(1998). “Nevertheless, a trial court generally is not required to give a proposed inst
when its substance is adequately covered by other instructiondgriel. the record reflect
that the trial court properly instructed the jury on the applicable law regarding the cl
offense, as well as, the lesser-included offenses of manslaughter and negligent hc
which were requested by counsel. In conjunction with these instructions, counsel thor
argued an “accident” theory of the caseotighout the trial ad, specifically, in closing
argument stating, in part:

Ladies and gentlemen, this was a tragic, tragic shooting. That's given, but in
no way, shape or form did my client intend to harm Rosalind Guss either

intentionally or recklessly in this case, and the State has failed to show that
evidence to you beyond a reasonable doubt, and the defense theory in this cag
does make sense, despite the fact that my client wasn't a perfect witness, bu
he was a man who found himself in a very irrational situation, upset, distraught
and confused. Look at it from that point of view. It's easy to sit here in a table

and make all these you should have done this rationally, you should have dong
that rationall?/. Put yourself in my client’s shoes and look at it from where he

found himself that day and ask yourself if you had been able to make all the
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the evidence and testimony at trial including the various conflicting “versions of the

that Petitioner presented to the police during the investigation, the record reflects that

rational decisions that he apparently didn’t make, but he didn’t run. Thank
you.

* * *

That's not the theory of our defense. Our defense is the gun went off. Might
have very well been in my client’s hands . | conceded that at the beginning of
this case. It was my client’s gun atfié gun might have went off and it might
have been in my client’s hands. That's not what makes my client guilty. What
makes my client guilty is his mental state.

* * *
Intentionally intending to kill somebody. | mean, if my client had intended to

kill Rosalind the way the State wants you to believe, he could have done it a
lot of other ways. Take her out to the desert to go shooting guns. | mean, think

of all the scenarios that could have happened. The State wants you to believe

this one particular theory with zero evidence.

* * *

My client loved that woman. He did nisitend to harm that woman, and this

is a tragedy. When you look at all the measurements and everything else, the

simple fact of the matter is we just don’t know. My client doesn’t know if the

%un was in his hand, her hand, where the holster was, if it was shot through the
olster. We have to cover all this evidence just to get to where we’re at.

*

* *

The other aspect you need to coesith this case is my client’'s actions
afterwards. He made no efforts whatsoever to hide his involvement in this
case. Now, if he had done this intentionally, what would he have done? Could
he have thrown the gun away? Reloaded it to make it look like a bullet wasn’t
fired out of his gun? If he’d done it imgonally, picked up the shell and taken
the shell away, maybe make it look like somebody else did this and not him?

None of these things he did that would indicate the possibility of somebody
intentionally doing something like this. All the evidence points to the fact that
this was a tragic accident, as we testified, as we presented the evidence.

* * *

The defense’s theory makes sense. | don’t know whose theory makes more
sense. That’'s up to you to decide, but all we have to have is a real possibility,
and this case is chock full of that. In fact, this case is chock full of evidence
suggesting this is nothing more than a tragic, tragic accident, and accidents
sometimes hapgaen. Just because somebody dies from a gunshot wound doesi
mean somebody’s guilty of a crime, but it is a tragedy, and we're asking you
to render a verdict of not guilty. Thank you.

Regarding the justification theories of self-defense and crime-prevention, ba
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made strategic and tactical decisions consistéhtthe facts of the case. As the trial co
noted in its decision, Petitioner “never contendettial that he acted in self-defense,” 1
did he affirmatively state that he shot thetivicin order to prevent a crime. Thus, consist
with his theory of defense, counsel requested and received instructions on the lesser
of manslaughter and negligent homicide, and argued an “accident” theory of the ca
Furthermore, Petiticar has failed to establish that if counsel would have requg
these defenses, the outcome would have been different.
Petitioner has not shown that the state court’s rejection of this claim was contr
or an unreasonable application of cleagtablished federal law, or was based on
unreasonable determination of the facts. Petitioner is not entitled to relief on this clg
CONCLUSION
Having determined that all of the claims alleged in Petitioner’s habeas petition

the merits, and that Petitioner's Mirandiaim alleged in Ground Three is procedure

defaulted, the Court will recommend that Petitioner’s Petition for Writ of Habeas Cory

denied and dismissed with prejudice.

IT IS THEREFORE RECOMMENDED that Petitioner’'s Petition for Writ of

Habeas Corpus pursuantto 28 U.S.C. § 2254 (Doc.lEbBED andDISMISSED WITH
PREJUDICE.

ITISFURTHER RECOMMENDED that a Certificate of Appealability and lea
to proceedn forma pauperion appeal b&®ENIED because Petitioner has not mad
substantial showing of the denial of a constitutional right.

This recommendation is not an order that is immediately appealable to the

Circuit Court of Appeals. Any notice of appeal pursuant to Rule 4(a)(1), Federal R{

Appellate Procedure, should not be filed until entry of the district court’s judgment.

parties shall have fourteen days from the date of service of a copy of this recomme

within which to file specific written objections with the Court. 28U.S.C. § 636(b)(1)}

Rules 72, 6(a), 6(b), Federal Rules of Civil¢&dure. Thereafter, the parties have fourt

days within which to file a response to thigections. Pursuant to Rule 7.2, Local Rules
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Civil Procedure for the United States District Court for the District of Arizona, objec|
to the Report and Recommendation may not exceed seventeen (17) pages in length
timely to file objections to the Magistrate Judge’s Report and Recommendation may
in the acceptance of the Report and Recommendation by the district court without

review. SeeUnited States v. Reyna-Tapia28 F.3d 1114, 1121 {XCir. 2003). Failure

timely to file objections to any factual determinations of the Magistrate Judge w
considered a waiver of a party’s right to apgelie@view of the findings of fact in an ord
or judgment entered pursuant to the Magistrate Judge’s recommendatidRul8e&2,
Federal Rules of Civil Procedure.

DATED this 7th day of March, 2018.

Michelle H. Burns
United States Magistrate Judge

- 38 -

fions
. Fall
rest

furthe

il be

er




