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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Nat Palaniappan, No. CV-17-00517-PHX-JJT
Plaintiff, ORDER
2

Gilbert Hospital LLC et al,

Defendants.

At issue is Wesco Insurance Compar(yddovant”) Motion to Intervene (Doc. 88,
Mot.), to which Plaintiff filed a Response ¢b. 89, Resp.) and Movant replied (Doc. 9
Reply). Defendant Gilbert Hospital did not file a responsive brieftlauns neither takes a
position opposing nosupporting the Motion. DefendaRrincipal Financial Group has
previously been dismissed frothis action. (Doc. 96.)

l. BACKGROUND

Plaintiff filed suit against his employddefendant Gilbert Hospital (“Defendant”
claiming breach of fiduciary duty under ERISA. (Doc. 45, Am. Compl.) The Court
summarized the relevant factual background in other Orders, such as the Order g
Defendant Principal Financi@roup’s Motion to Dismiss (Doc. 96 at 1-3.) The Court w
not restate the history behifdiaintiff's claims here.

Movant is the insurance provider for feedant’s parent company. (Mot. at 2
Pursuant to their insance policy, Movant retained defe counsel on behalf of Defenda

in this matter. (Mot. at 2.) Defendant thiled a Notice of Involuntary Bankruptcy Cas
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Filing on May 17, 2018. (Doc. 74.) Movantappointed counsel, Mr. Daniel Garrisor
subsequently moved to withdraw from thisegursuant to local Ruof Civil Procedure
83.3(b)(2). (Doc. 76.) The Court granted Mr.r&on’s Motion to Withdraw on June 7
2018, and set a deadline of July 13, 2018Defendant to retain mecounsel. (Doc. 79.)

On July 25, 208, Movant filed a Motion to Inteene, alleging that when Movan
attempted to retain new counsel before thar€Codeadline, Defendant’s receiver refusg

to cooperate. (Mot. at 2.) Movaalleges that “[t]he receiveéndicated it had no interest in

a defense unless [Movant] confirmed unreserv@verage for both defense or immunity;

otherwise, Plaintiff could obtain judgmentdareek a portion of ligdated assets in the

receivership proceedings(Mot. at 2.) Movant now seeke intervene for two reasons

[
d

“(a) to obtain a declaration that the reeeig refusal to consent to defense under

reservation is a breach of the coopematiclause [of parties’ insurance coverag
agreement], or alternatively (b) to protets interests in thditigation by mounting a
defense against claims made by Pléi@igainst [Defendant.]” (Mot. at 2.)
II. LEGAL STANDARD

A. Intervention asa Matter of Right

Federal Rule of Civil Procedure 24(a) pasintervention as a matter of right on
timely motion. While the Ninth @€cuit Court of Appeals construes Rule 24(a) liberally
favor of potential intervenors, the digant for interventionbears the burden of
demonstrating that heas satisfied the elemisnfor interventionSee Ctr. for Biological
Diversity v. U.SBureau of Land Mgmt266 F.R.D. 369, 372 (D. Ariz. 201(yee also
Prete v. Bradbury438 F.3d 949, 954 (91Gir. 2006). Applicants are required to satisfy
four-part test for itervention by right:

(1) the motion must be timely; (2) the applicant must claim a “significantly
protectable” interest relating to theoperty or transaction which is the
subject of the action; (3) the applicantshbe so situated that the disposition
of the action may as a practical mattepaim or impede its ability to protect
that interest; and (4) th@plicant’s interest must beadequately represented
by the parties to the action.
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United States v. Aerojet Gen. Cqrp06 F.3d 1142, 1148 (9th Cir. 2010) (quotda. ex
rel. Lockyer v. United State450 F.3d 436440 (9th Cir. 2006)). “Haure to satisfy any
one of the requirements is fata the application . . . .Perry v. Proposition 8 Official
Proponents587 F.3d 947, 950 (91Gir. 2009) (citation omitted In determining whether
the requirements are met, “courts are gdidorimarily by practical and equitabls
considerations, and the requirements for irgatsn are broadly intpreted in favor of
intervention.”United States v. Alisal Water Cor3.70 F.3d 915, 9 (9th Cir. 2004).

B. Permissive I ntervention

Federal Rule of Civil Procedure 24(lgoverns permissive intervention. Al

applicant must demonstrat&é(1) independent grounds fourisdiction; (2) [that] the

\U

motion is timely; and (3) [that] the applicantksim or defense, and the main action, haye

a question of law or a quigsn of fact in common.”S. Cal. Edison Co. v. LyncB07 F.3d
794, 803 (9th Cir. 2002) (quotingnited States v. City of L.A288 F.3d 391, 403 (9th Cir
2002)). Even where those threlements are satisfied, however, the district court retg
the discretion to deny pmissive interventionld. (citing Donnelly v. Glickman159 F.3d
405, 412 (9th Cir. 1998)). In exercising di$scretion, a court must consider wheth
intervention will unduly delay or prejudice theginal parties and shddiconsider whether
the applicant’s interests are adequately espnted by the existing parties and judic
economy favors interventioWenegas v. Skaggd67 F.2d 527, 530-31 (9th Cir. 1998).
[11.  ANALYSIS

Movant argues that it meets the criteriadther intervention ag matter of right or
permissive intervention. (Moat 3.) Plaintiff’'s Response dfficult to understand, though
Movant construes it as an argument that théidnao Intervene was ndimely. (Reply at
1.) Ultimately, the Court need not address tispute about the timeliness of the Motid
because Movant's inteention will be denieadn other grounds.

Movant is correct thaan insurer whose policy might be affected by litigatid
brought against its insured typically satisftee Rule 24(a)(2) requirement of having

“significantly protectable interest relating te@tproperty or transaction which is the subjg
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of the action.”SeeAerojet Gen. Corp.606 F.3d at 1148 (inteal citation omitted). But
there is a significant exceptionttas rule which Movant failso address. When the insurg
agrees to defend the insured under arvesien of rights, adlovant has heréthe insurer
loses its right to intervene exmteunder specific circumstanceseeTravelers Indemnity
Co. v. Dingwell 884 F.2d 629, @B (1st Cir. 19897. Intervention as a matter of righ
becomes unavailable in thesecamstances becausee insurer’s inters in the litigation
no longer satisfies the requirement that “[tjheerest must be direct, not contingend’
(citing Restor-A-Dent Dentaldboratories, Inc. v. Qéfied Alloy Prods., Ing 725 F.2d
871, 874 (2d Cir. 1984)). “Whethe insurer offers to deferide insured but reserves th
right to deny coverage, . . .@hnsurer’s interest in the lidity phase of the proceeding is
contingent on the resolutiasf the coverage issueld. The insurer’s interest is therefor
no longer an interest that“direct, substantial, and legalpyrotectible,” as required unde
Rule 24(a)(2) because it is antingent—not direct—interedd. (citing Flynn v. Hubbard
782 F.2d 1084, 1092 (1st Ci086) (Coffin, J., concurring)).

The rationale behind requiriregdirect interest on the part an intervening insurer
is that “[a]llowing the insureto intervene to protect its congent interest would allow it

to interfere with and in effeciontrol the defense. Such intention would unfairly restrict

YInsurer “issued a reservation of rightstliis matter on Julst2, 2017, indicating

that most, if not all, claims and damageshis lawsuit are precluded from coverage,

Mot. at 2.) The reservation of rights letteraidached as ExhibA to Movant's Motion.

efendant refused Movant'’s offer of subgeteounsel after Mr. Garrison withdrew fron

Erlc/lls caseztaecause Defendant’s “receiver willgurisent to defense der the reservation.”
ot. at 2.

_ 2 The seminal case on this issue comes fitvenFirst Circuit, and while the Cour
did not find that the Ninth Circuit has specificadlgalyzed the issue, district courts withi
the Circuit align with the FirstSee Dave Drilling Envtl. Engineering, Inc. v. Gampli
2015 WL 4051968 at *§N.D. Cal. July 2, @15) (explaining that wte the general rule
prevents insurers fromtervening as of right, “[s]everal courts have found that insun
may intervene in circumstancesere they do not seek to litite to the detriment of the
insured, such as when seeking to defendgippeal” or on the @stion of damages oncs
liability has already been estab |shedR. Thedma Supreme Court agted the same rulg
as the First Circuit as cited Travelers Indemnity Cdor the proposition that “[a]n insuref
that performs the duty to defend but resethesright to deny theuty to pay should not
be allowed to control the conditions of payrméthus %ermlttlng annsured to enter into
a settlement agreement wighplaintiff without breaching a policy agreement when t
insurer has insisted upon a reservation of rightsted Servs. Auto. Ass'n. v. Morrig4l
P.2d 246, 252 (Ariz. 1987)).
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the insured, who faces the vegal risk of an uninsured hdity, and granthe insurer ‘a
double bite at escaping liability.1d. (citing United Servs. Auto. Ass,iV41 P.2d at 252).
The Court recognizes that in this case, hdéant has entered receivership, the receiver
already stated that Defendant will not moardefense, and that Plaintiff would therefo
have to collect any awarded damages frtanportion of liquidated assets in th
receivership proceedings.” (M@t 2.) That may help allevathe concern that Movant’s

intervention would prejudice the insured, agddelant has indicated that it has no plans

defend against Plaintiff's aims and would likgl end up liable for the entire judgment

whether Movant intervenes or not. But theu@ remains concerneldat allowing Movant
to intervene would permit it to steer the detems a way that gives it “a double bite 3
escaping liability.”United Servs. Auto. Ass'l41 P.2d at 252.

Movant would no doubt defend against Ridi's claims in a way that minimizes
its own liability and steers any damages towthabe areas not covered by its policy. Th
not only gives Mgant a chance to avoid liability befatditigates the policy requirements
with Defendant, but it also unfairly prejudicBaintiff. If Movant were allowed to direct
the defense in a way that sedk guarantee that only Plaifis claims not covered by the
policy succeed, Plaintiff would be left teek his damages from Defendant’s receiversil
proceedings. But on the other hand, if Movant must litigla¢eterms of its policy with
Defendant in a separate proceeding, Pl&intay recover on claims that are covered |
the policy as determined in Movaatd Defendant’s separate action.

The case law on this matter, which plaiphgcludes Movant from intervening as

matter of right in the defense against Pléfisticlaims, is less clear on whether the Cou

may grant permissive intervention under Ruleb24But having stated its concerns above,

the Court cannot be sure thatervention will not prejudicéhe existing parties, and thu
denies Movant’'s Motion under Rule 24(I9eeVenegas867 F.2d at 530-31. Further
Movant will not be leftwithout a remedy upon denial i Motion to Intervene. Movant
is still free to seek a decldian in a separate action that Defendant’s refusal to def

constitutes a breach tife policy agreement.
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IV. CONCLUSION

Because Movant offered to defend undeeservation of rights, which Defendan
refused, Movant may not intezue in this matter under Ru2d(a)(2) or 24(b). To do so
would potentially prejudice bbtDefendant and Plaintiffral would giveMovant two
attempts at litigating the matter of its owrbiigty. The Court will thus deny the Motion tg
Intervene.

IT IS THEREFORE ORDERED denying Intervenor Wesco Insurance Co|
Motion to Interver (Doc. 88.)

Dated this 28th daof March, 2019. /\

Q. Tuchi
District Jge
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