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NOT FOR PUBLICATION
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bernard Higgins, No. CV-17-00582-PHX-DJH
Plaintiff, ORDER
V.

XL Insurance America Incorporated,

Defendanh

On November 18, 2016, Plaintiff Berdakiggins (“Plaintiff”) filed a complaint
against Defendant XL Insurance America ltbefendant”) alleging a breach of thg
implied duty of good faith and fair dealingbad faith”) for wrorgful denial of his
workers’ compensation claim in Arizona stataurt. (Doc. 1-1).Defendant removed the
case to federal court on February 27, 20{oc. 1). Now pending before the Court
Defendant’s Motion for Summary Judgmento(D 34). Plaintiff has filed a Respons
(Doc. 37) and Defendant diled a Reply (Doc. 41). Because the Court finds it lack
jurisdiction to hear Plaintiff'$ad faith claim, Defendantiotion will be granted.

l. Background

Unless otherwise noted, the following matefaadts are not in dispute. Some fac

are drawn directly from the Administrative éted of Plaintiffsworker's compensation

claim, portions of which both parties attachtbeir separate statements of fact, and

! Defendant has requested oral argumentoathis Motion. Tl Court will deny the
request because the issues have been lwigfed and oral argument will not aid th
Court’'s decision. SeeFed. R. Civ. P. 7&) (court may decide motions without oré
hearings); LRCiv7.2(f)(same).
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which this Court takemudicial notice.

Plaintiff was driving a tractor trailer ddeptember 10, 2014, when a similar tru¢

going the opposite directioside-swiped his vehicle, sntasg Plaintiff's driver side
mirror. At the time, Plaintifivas an employee of Autozone. Plaintiff suffered no loss
consciousness from the accident. He weatéd at WickenburGommunity Hospital for
corneal abrasion and superficial wounds froecps of glass; he did not require stitch
or antibiotics as a result ofshinjuries. Plaintiff filed a worker's compensation clail
with Autozone later that ddyy phone. Plainti's claim was accepted by Defendant, ar
benefits were timely initiated and paid accordance with # Arizona Workers’
Compensation Act (“AWCA”). Riintiff was subsequentlydated by U.S. Healthworkg
and released from care.

At Defendant’'s request, on Novemb 14, 2014, Platiff underwent an
Independent Medical Exam (“IEI') with Dr. Atul Patel (“Or. Patel”) and Dr. Leo Kahn
(“Dr. Kahn”). The doctors concluded thaetphysical and neurolazal examinations of
Plaintiff did “not demonstrat any objective abnormalities” and that from a physical &
neurological perspective, they advised tRddintiff could “return to full-time regular
duty work without restriction.” The doc®rbelieved, however, that “there may be
significant underlyingpsychological componerto [Plaintiff’'s] overall clinical course
and presentation today.” They stated that]hether or not h$ current psychological
status is related to the September 10, 20dldgtrial injury is out of the scope of thes
examiners and should be addressed formallya neuropsychologist.” They conclude
that they did “not believe thdPlaintiff] should beallowed to returrto work driving a

tractor trailer until he has dergone neuropsychological ewvation.” Prior to the IME,

Plaintiff had not made a claim for a neurggsological component of his claim, nor had

he sought medical care for a neuropsychalaigtondition or requestdtklp in obtaining
an appointment.

Thereafter, Defendant Filed a Notice 6faim Status orDecember 22, 2014
(“NOC Status”) effectively closing the claidue to no permanentgdibility. (Plaintiff's
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Controverting Statement dfacts and Additional Facts Bmed Material (“PCSOF”),
Doc. 38-3). That NOC Status stated, amatiger things, that (1) Plaintiff had bee
released to work on Noverab19, 2014; (2) Plaintiffsemporary compensation change
and active medical treatment had been tested on November 23, 2014 becau

Plaintiff had been discharged; and (3) Plaintiff's injury had resulted in no perma

disability. (d.) The NOC Status gave Plaintiff ning80) days to request a hearing with

the Industrial Commission of ArizonalCA”) disputing the NOC Status. Id;) The
NOC Status advised that “IF NO SUCHAPPLICATION IS RECEIVED WITHIN
THAT NINETY DAY PERIOD, THS NOTICE IS FINAL.” (d.) Plaintiff did not file a
request for a hearing within the stated time periad.) (

Over a year later, on December 29, 20R&intiff fled a Request for Hearing
with the ICA under A.R.S. 8§ 28061(J) (**J’ Request”). (BSOF, Doc. 38-% Therein,
Plaintiff sought to reopen the September 2@ 4 claim, and alleged that Defendant h
failed to pay outstanding corapsation benefits and medidalls, and failed to authorize
neuropsychological testing and/or treatmentd.)( On January 8, 2016, Defendar
responded to the “J” Requastorming the ALJ that it hag@laced Plaintiff's outstanding
medical bill in line for payment. (PCSOF, Dog8-5). It also stad that Plaintiff's
September 14, 2014 NOC Stated “long since gone final’nal that “[i]f he believes he

requires further treatment and/or evaluationrasons attributable to his September 1

2014 claim, then we believe his remaslyo file a petition to reopen.”ld.) On January
11, 2016, Chief Administrates Law Judge (“ALJ”) Mosesso sent Plaintiff a letts

explaining to Plaintiff thathe reopening process is diféat from a request under A.R.S.

§ 23-1061(J). (PCSOF, Doc. 83- She accordingly attached a reopen form to his le
and instructed Plaintiff to contact the Ombudsman’s Offick) The ALJ also sought g
response from Plaintiff regarding Defendanietter about his outstanding medical bill
(Id.) In that regard, she asked Plaintiff to imfothe Court within ten (10) business day
as to whether Defendant’s latteesolved the issuewised in his “J” Request, and if h

did not, the “J” Request wadilbe “deemed resolved.”ld() Plaintiff did not respond to
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ALJ Mosesso’s inquiry. (PCSOF, Doc. 38-70n February 2, 2016, ALJ Mosess
issued an award that staté®n December 29, 2015, Appéot filed an A.R.S. § 23-
1061(J) request for investigation into thailure of the defenaht carrier to pay
outstanding compensation benefits owed, pay outstanding nakcal bills, and to
authorize neuropsychological testing andfe@atment...Applicant has not responded
the undersigned inquiry from January 11,1@0 Therefore, this matter is deemsg
resolved. IT IS ORERED that no further action beken on applicant's A.R.S. § 23;
1061(J) request.ld.)

On February 16, 2016, Plaintiff filedsecond Request forddring with the ICA
again protesting the December 22, 2014 NOQuSta{DSOF, Doc. 40-1, Ex. H; PSAF
84). Therein, Plaintiff claimed he was entitkedcontinuing benefiteand because “[t]he
carrier’'s notice of claim status is not spapted by medical evidee and is void or
voidable” undeiRoseberry v. Indus. Comm's46 P.2d 802 (Ariz. 1976). (PSCOF, Do
38-8).

On June 10, 2016, ALJ Radkensdhe parties an interim letfein which she
indicated that Plaintiff had demonstrathé NOC Status was void pursuaniRoseberry
thus giving the IAC jurisdictin to hear Plaintiff's claim. (PSCOF, Doc. 38-11). The
ALJ indicated she would thus set a noti¢dnearing on Plaintiff's claim. Idq.)

On August 29, 2016, hower, ALJ Radke issued a foanhorder that ultimately
dismissed Plaintiffs Februarl6, 2016 request for contimg benefits for lack of
jurisdiction. (PCSOF, Doc38-13). ALJ Radke found that Plaintiff's claim fo
continuing benefits was bad by “res judicata in light of Chief Judge Mosessq
February 2, 2016 Award.”ld.) The ALJ found that diibugh she “would have founc
[Plaintiff's] Roseberryargument persuasive, findingaththe IME could not provide &
viable basis for the Notice of Claim Statwsleasing [Plaintiff] to regular work,”

Plaintiff's continuing benefits claim, which include claims with “respect to

2 Plaintiff characterizes this letter as an ‘®rtithat contains “administrative finding[_st]”_.
(Doc. 37 at 9). The Court digeees with this characterizati, but notes that even if it
could be characterized as such, the ALJ plainly reconsidered her “findings” in the
subsequent formal orders issued orgist 29, 2016 and September 27, 2016.
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compensation benefits and further treatmews precluded because Plaintiff “failed to
file a Request for Review dhe [February 2, 2016] Awdrdeeming the case resolved.
The [February 2, 2016] Awaritherefore became final.”Id.) The ALJ thus found that
the relief requested in Plaifits February 16, 2016 “J” reqsg including the request foi

psychological testing and treatment, wadimaly and could not be excused under

Roseberry (1d.) Plaintiff appealed ALJ RadkeAugust 29, 2016 decision by filing a
Request for Review on September 7, 201BSOF, Doc. 40-1, ExL). That decision
was affirmed on September 27, 20161.)(

Plaintiff also filed a Petitin to Reopen the NOC Statois April 1, 2016, in which
he asked the ICA to “consolidate [thetiBen to Reopen] with2/16/16 request for
hearing.” (Defendant’'s Statement ofdts in Support of itdviotion for Summary
Judgment (“DSOF”) Doc. 4Q; Ex. I). Defendantlenied Plaintiff'sPetition to Reopen
the NOC on April 22, @16. (DSOF, Doc. 40-1, Ex. L)The Court scheduled a hearing
on the Petition to Reopefor November 7, 2016, butipr to that time, the parties
informed the court that the case had bedtlese (DSOF, Doc. 44, Ex. M). Through
representation, on October ,12016, the parties fileca Petition for Approval of

Compromise and Settlement iégment (the “Agreement®)(Id.) The Agreement was

3 In his Response, Plaintiff objects the Court’'s consideration of the ICA

Settlement in deciding Defendant’s motiongwng that it is not relevant under Fed. F

Evid. 408(a). Plaintiff contends that Daftant only seeks tase the ICA Settlement

Agreement to “limit the Plaintifs case b¥ arguing that hisadi is invalid based on the

sRettllement.” (Doc. 37 at 16). Bndant offers no sp#ic rebuttal to this argument in its
eply.

AT~

Rule 408 provides in relevant part tleaidence of compromise and offers is npt

admissible to 8rove liabilityor or invalidity of the claim or its amourfieeFed. R. Evid.
408(a). The 1972 advisory committee’s noteshimse proposed rules state that “[w]hile
the rule is ordinarily phrased in terms affers of compromiseit is apparent that a
similar attitude must be takewith respect to compledecompromises when offered
a8a|nst a party thereto.” Evidence of a settlement agreement otherecuded by Rule
408, however, may be offered for a purposieer than to prove odisprove I|ab|I|t|¥ or

the validity of a claim or its amoungee e.g.Johnson v. Hugo’s Skatewa§74 F.2d

1408 (4th Cir. 992) (finding consent judgment was admissible to prove motive
intent). Although the Court finds it conceivabthat Defendant isising the parties’
Settlement Agreement and sutpsent consent decree to ddish that this Court lacks
jurisdiction over the claim, andot to prove that Plaintiff'slaim is invalid, Defendant

did not argue as much, and this Court will nmdke such a presumption on its behalf.

The Court thus %rants Plaiff's request to strike théCA Settlement documents, and
references them here onlyrfourposes of background.
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approved by ALJ Radke on October 24, 201d.) (
. Summary Judgment Standards

Summary judgment is apgpriate when: (1) the movashows that there is nd
genuine dispute as to any material fact; @)dafter viewing the evidence most favorab
to the non-moving partyhe movant is entitled to prevail asnatter of law. Fed. R. Civ
P. 56(c);Celotex Corp. v. Catretd77 U.S. 317, 322-23 986). Under this standard
“[o]nly disputes over facts that might aftethe outcome of the suit under governir
[substantive] law will properly pregtle the entry of summary judgmenfhderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986). A “genuirssue” of material fact arises
only “if the evidence is sucthat a reasonable jury coutdturn a verdict for the non-
moving party.”ld.

Notwithstanding the summary judgmentrgtards, the court must dismiss a ca
over which it lacks subject matter jurisdictiofed. R. Civ. P12(h)(3). Indeed, “[a]

federal court is presumed to lack jurisdicti..unless the contrary affirmatively appears.

Stock W., Inc. v. Coedlerated Tribes of ¢hColville Reservation873 F.2d1221, 1225
(9th Cir. 1989). When #t jurisdiction is challenged, fe plaintiff bears the burden o
establishing the court’s subject matter jurisdictidBdghomonian v. United Stai&® F.

Supp. 2d 1134, 114@&.D. Cal. 1999).

[I1. Discussion

Plaintiff claims that Defendant, as akitiff's workers cmpensation insurer,

breached its duty of good faitnd fair dealing by refusing faroperly evaluate and thus

effectively denying PlaintiffsSeptember 14, 2014 beneflaim without any reasonablg
basis. Arizona law allowswaorkers compensation claimant to bring an action against
employer’'s workers compensation insurer for bheaf the duty ofgood faith and fair
dealing, i.e., a “bad faith” clainDemetrulias v. Wal-Mart Stores I1n@17 F. Supp. 2d
993, 1004 (D. Ariz. 2013) (citindglendoza v. McDonald’'s Corp213 P.3d 288, 298
(Ariz. Ct. App. 2009)). “The duty of goodifh arises because...itigit in the contract

and the relationship is the insurer’s obtiga to play fairly with its insured.” Id.
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Because the duty of good faith is non-delele, Defendant may be liable for the
insurer’'s actions.See Temple v. Hartfordis. Co. of Midwest0 F. Supp. 3d 1156, 1166
(D. Ariz. 2014).

A claim for bad faith “arises when thesurance company intentionally denie

U

fails to process or pay a claim withtaureasonable basis for such actidwdble v. Nat'l
Am. Life Ins. Cq.624 P.2d 866, 868 (Ariz. 1981Although the IAC has exclusive

jurisdiction over workers’ comgnsation claims in ArizonageeAriz. Const. art. 18, 8 8;

A.R.S. 88 23-90%&t seq— a workers’ compensation carrier can nonetheless be liable for

the common law tort of bad faith in a distraiurt because suchtert is “separate and
not a direct or natural consequencetltd compensable industrial injury.Merkins v.
Fed. Ins. Cq.349 P.3d 1111, 1113 (Ariz. Ct. App. 2015) (citiaginks v. U.S. Fidelity
& Guaranty Co.,718 P.2d 193 (Am. Ct. App. 1985)Boy v. Fremont Indem. Co/42
P.2d 835, 839 (ArizCt. App. 1987) andlendoza v. McDonald’s Corp213 P.3d 288,
298 (Ariz. Ct. App. 2009).

However, to bring a claim of bad faith rdal of benefits against a carrier, an
aggrieved claimant must firebtain a “compensability detaination from the [IAC].”
Id. at 1115. IrMerking the court explained the basis Buch a requirement is to ensure
that the IAC’s exclusive jusdiction to determine entitlemeto benefits and the amount
of benefits is nobeing circumventedld. There, the claimantléd a claim for bad faith
denial of benefits with the superior counstead of seeking resiv of the carrier's
decision to file a notice of claistatus terminating her claimid. The Court held that the

superior court lacked jurigttion to hear the Plaintiffsbad faith claim because thg

U

Plaintiff had failed to exhaust her administrative remedaks.In so finding, the Court
stated:

Even if we assume the ieence would show thatHe carrier] (through its
employees) acted in bad faith by dewy [plaintiff's] claim, the finder of
fact would have to make a compensgbdetermination to find that [the
carrier] unreasonably terminated [plefif's] benefits. [| Moreover, without
a compensability determination, thender of fact ould not award as
damages any unpaid polibgnefits due from the industrial injury because
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only the Industrial Commission can detammwhether benefits are due and
order payment. [] As a selt, to allow a plaintifto seek damages based on
a denial of benefits from the carriesithout pursuing benefits through the
workers’ compensation system would d&lén to ordering that the benefits
be paid for, thereby circumventing the Industrial Commission’s exclusive
jurisdiction to decide the issue.

Relyingon Merkens Defendant argues that the Colacks jurisdiction to decide

the compensability issue d&mtiff has alleged becaeishe did notexhaust his

administrative remedies on this issue witlte ICA. Specifically, Defendant argues

“Plaintiff did not secureany ruling from ICA awardingany additional workers’
compensation benefits that waret previously paid.” (Doc34 at 10). The Court agrees
and finds the language froMerkinsforecloses its authority to hear Plaintiff's bad faif
denial of benefits claim.

Here, Plaintiff's December 28, 2015 “J” Request specifically sought contint
benefits based on the conductderlying Plaintiff's bad figh claim, i.e., Defendant’s
failure to authorize neuropsychological testamgl/or treatment prior to closing his clain
on December 22, 2015. (PCSOF,cD88-4). Plaintiff's “J’Request stated in part, “Td
date, | have not received any neuropsyatpcal appointments or compensation 1
continue my recovery...| am requestingaththe workman’'s aopensation case be
reopened and re-evaluated tmwcase that there sill more treatment necessary for m

recovery...” (d.) By the clear language of Plaiifis Request for Hearing, the Cour

finds the question of continuirtgenefits in the form of neapsychological testing and/or

treatment was placed in issue by the PlainBfephens v. Industrial Comm’a59 P.2d
212, 214 (Ariz. Ct. App. 1977). Whebefendant represented that payment w
forthcoming for Plaintiff's outstnding medical billgwhich were alsaequested in that

“J” Request), the ALJ asked Plaintiff tospond within ten days as to whethg

Defendant’s response adequately resolvethaliconcerns in his “J” Request. (PCSOF,

Doc. 38-6). Plaintiff did notespond to the ALJ’s request. As he had told Plaintiff

would if no request was received, the Athlis “deemed [the matter] resolved” an
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ordered that no further action l@ken on any of the matters Plaintiff's “J” request.
(Id.) Plaintiff did not seekeview of this orderSeeA.R.S. 8§ 23-946 (providing that any
party dissatisfied with an IC@ecision can appeal that deoisito superior court within
thirty days). Plaintiff's claim to entitlenm¢ of additional newpsychological testing
and/or treatment pursuant to Defendant'pt&mber 2014’s acceptance of the original
claim therefore became final and adversPlaintiff on Febuary 16, 2016.

The Court finds this conclusion ignderscored by ALJ Radke’s subsequegnt
August 29, 2016 decision findinthat the court lacked jwdiction to hear Plaintiff's
request for continuing benefit coverage fauropsychological tdag and/or treatment
due to the res judicata effeat ALJ Moresso’s prior ordeon that issuéDSCOF, Doc.
38-13). And because the pas ultimately settled beforelaintiff's Pdition to Reopen

went to hearing, there was of coursedetermination by the ICA there.

A\ A

Plaintiff had an opportuty to seek review of All Moresso’s February 2, 2011
adverse award regarding Piaff's entitlement to neurcgychological testing and/of
treatment. He did not. Thuthere is no favorable deteination from the IAC entitling
Plaintiff to continuing benefite relation to neuropsychologicgesting and/or treatment

A finder of fact here would have to male compensability determination prior t

O

awarding any damages, a duty that is witkve exclusive jurisdtion of the IAC.
Merking 349 P.3d at 1113. Thusllowing Plaintiff's bad faith denial claim, which
undisputedly seeking damages stemming frBlaintiff's failure to provide benefits

covering neuropsychological testing andtoeatment, would be “circumventing thg

13%

Industrial Commission’s excluge jurisdiction to decide’whether Plaintiff was ever
entitled to those benefitdd.

The damages alleged from Plaintiffllad faith denial claim all stem from
Defendant’s alleged failure to authorize neuygpslogical testing and/or treatment. Buit
Plaintiff never sought review of the ALJ Awhthat adversely resolved the issue pf
Plaintiff's entitlement to these contiing benefits. As such, und&terking this Court

lacks jurisdiction over Platiif's bad faith claim.
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Accordingly,

IT IS ORDERED granting Defendant’s Motion for Smmary Judgment (Doc.

34).

IT IS FURTHER ORDERED that the Clerk of Court should enter judgme

accordingly.
Dated this 30th day of September, 2018.

Vi
/MHoénorablé Diapé J.
gi“;‘tricl;"{]1

United States
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