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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Syntelco Limitel, No. CV-17-00598-PHX-JZB
Plaintiff, ORDER

V.

Robert Reish,
Defendan

Pending before the Court is ThirdrBaDefendants’, Darrin and Tina Cannot

f/d/b/a Phoenix Heliparts, Inc. (the “Cannon®ption to Dismiss all claims in Third Party

Plaintiff Robert Reish’s Thir@arty Complaint (“TPC”) (do@23) pursuant to Federal Rul¢

of Civil Procedure 12(b)(6). (Doc. 43.) Speciflgathe Cannons argue that Reish’s clain
are barred by the doctrine of res judicatse inappropriate under Rule 14(a), af
erroneously attempt to hold the Cannonsvilially liable for equitable indemnity andg
contribution where the underlyindaims are not based in tortd(at 1.) The Court will
grant the Motion in part.
l. Background.

This third-party-litigation stems from the Awbaijan Ministry of Defense’s suit of
Robert Reish over his alleged breach obatact between them regarding the purche
and sale of a helicopter. (Doc. 1.) DefendRetish asserts thatshiculpability in the

underlying lawsuit, if any, cabe properly attributed tthe Cannons, and filed his TP(

62

\

v

NS

1Se

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2017cv00598/1024372/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2017cv00598/1024372/62/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

against the Cannons concurtgntith his answeto AMOD’s complaint. (Doc. 23.) With
that posture of the parties mind, the following facts arasserted in the TPC, and ane
taken as true for the purposes of this motion.

A. Factual History asto Reish and PHP.

On November 13, 2017, Reish filed answer to AMOD’s Complaint (doc. 1)
(Doc. 23.) Included therein was Reish’sRlleging claims agast Darrin and Tina
Cannon. [d.) At the outset, the Court notes thatgkés TPC is not the model of clarity
Stated plainly, it is meandering, poorfprmulated, difficult to read, and largely
unintelligible for considerable piions of its factual allegation3 hat said, to the best of
the Court’s ability to interpret the TR Reish alleges the following facts.

1. Agreementsetween Reish and PHP.

In 2004, Reish heard about PHP as atityerand was told to contact PHP on fa
possible future contract to refurbish a heliesgReish had just purchased. (Doc. 23 at 38,
1 8.) Several years later, between 2011 @i 2Reish entered into several agreements
with PHP for various servicesncluding the purchase, sale, or refurbishment of four
separate helicopters. Specifically, Reish akdtpe following agreemest (1) the purchase
and refurbishment of Helicopté600FF from PR in 20111id., 11 14-16); (2) the purchase
of Helicopter #0041FFrom PHP in 2013-14id., 11 17-19, 24, 26, 28); (3) the purchase
of Helicopter # 1170229D from PHP in 201d.( 11 22, 25, 26, 28); (4) the purchase pf
Helicopter #0175FF from PHP customéfedorchuck Leasing, LLC, in 2014d{
19 35, 36).

2. The 41FF Sales Agreement.

On February 13, 2014, PHP and Reishoexed a contract for PHP to sell Reishl a
MD Helicopter, Model 369FF, Serial No. 0041FRe “41FF”) for the “Base Project Price
of $1,395,000. The 41FF haateviously been wreckedand PHP needed to mak

significant repairs before it could deliver it Reish in compliancavith the 41FF sales

[1°)

agreement.eedoc. 43, ex. 2, at 18, | 4 (the 41BRles Agreement, requiring that the

41FF be delivered “with all systems operatioaaturrent Airworthiness Certificate, Flight
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records up to date, all manidey Airworthiness Directiveand Service Bulletins compliec
with.”)). Because of the pendimgcessary repairs, the totaigerin the February 13, 2014

41FF Sales Agreement was laf “TBD” (to be determinedand the delivery date was se

~—+

as “seven months after Reish paid his depwsd after the parties had agreed upon the

scope of work.” id., 1 9).

PHP failed to complete the repairs on th&BIrender it airworthy, or deliver it tg
Reish by the delivery deadline. (Doc. 23 at 2&)ate as September 2015, Reish was s
pushing PHP to finish the 41FF ke could sell it to another party.

3. The Ryuko Note.

In April 2015, on behalf of PHP, Canneontacted Reish and asked for a loan
$850,000. (Doc. 23 at 50,4D.) Reish agreed to lend Cannon/PHP the money from
close corporation, Ryuko, Inc., in excigge for a discount note for $1,275,000.,(1 41.)
As part of the deal, PHP “would receive ateabainst this note for part of the purchas
price of [the 41FF] and Serial Number #175FHRd.)(Reish and Cannon executed th
installment note (the “Ryuko Ne@’) in favor of “Ryuko, Inc.Trustees Robert C. Reisl
and/or Kathleen A. Reish” tg for payment by PHP of $17%,000 on or before April 1,
2016.

On April 21, 2015, Ryuko wed $850,000 to PHP iconnection withthe Ryuko
Note. (d.) Reish asserts that completion of Rguko Note and wiring of funds to PHF

effected payment for the remaigibalance owed on the 41FFK.( 1 42 (“Hence, with this

$1,275,000.00 deal the two MD 530F Helitans (serial number #0041FF . . . #0175FF .

..) and a third Hughes Helicopter [#D229D] would . . . be fully paid.”see also In re
Phoenix Heliparts In¢2:16-ap-00331-DPC.
4. PHP’s Chapter 11 Filing.
On September 18, 2015, PHP filed its chapter 11 bankruptcySmsesé re Phoenix
Heliparts Inc, 15-bk-12003-DPC at Docket'IThe bankruptcy filing was precipitated b
a January 2015 state court judgment agatdP for $26 million and the state court’

1 The Court will use “Bankr. Dm” to identify citations tdhe docket of bankruptcy casg
In re Phoenix Heliparts In¢15-bk-12003-DPC.
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subsequent order requiring PHP to postipessedeas appellate bond for $6,765,260.
(Bankr. Doc. 1.) On October 22, 2015, f@eurt appointed Loui$/lukai as chapter 11
Trustee for PHP. (Bankr. Doc. 108.)

5. Sale of the 41FF from Reish to AMOD.

Subsequent to the appointment of N#tukai as PHP’s chdpr 11 Trustee in
October 2015, Tina Cannon, without pernmossof the Trustee or the bankruptcy cou
and on behalf of Reish, orchestratedshke of the 41FF from R to AMOD. (Doc. 23
at 56, § 53-54.) At that time, the 41FF'saghof title had become tangled, resulting in
need for Tina Cannon rka numerous title transfers to iltate the sale. Specifically, in
November 2015, Cannon haddoange for title to be trarefred from the 41FF’s prior
owner, RotorMate, to PHP, and for an accampng Wells Fargo lieon the 41FF to be
released.(Id.) Once that transfer was compleBannon completed documents purportir
to transfer title of the 41FF from PHPReish and again from Reish to AMODd.{

Reish “was unaware of any Chapter 11 Bankruptcy inrgl[PHP] until sometime
in January 2016.” (Doc. 23 at 38.) At alinies prior, “Reish was kb by [Tina] Cannon
that [PHP] had title and owrghip of [the 41FF].”Id.) On March 29, 2016, Reish filed
position paper with the bankruptcgurt titled “Statement of Rdion of Robert & Kathrine
Reish and Ryuko, Inc. Re: Post Petition/Pbststee Appointment Sale of Reish/Ryuk
Helicopters to ‘AMOD’ by Tina Cannon.” (Dod23 at 3; Bankr. Doc. 356.) Therein, Reis
argued that he maintained possen of the 41FF, and that it svaot estate property at th
time relief was ordered in the baaoktcy, or anytime thereaftedd() On May 31, 2016,
the bankruptcy court entered an order gomhg the Trustee’s First Amended Plan (
Liquidation. (Bankr. Dkt. 482.)

On July 11, 2016, Reishitrated an adversarial proceeding in the matter by filing
complaint against Trustee LeuMukai “[tjo determine validityof Ownership Interest in
[the 41FF].”See Reish v. Phoenix Heliparts |iz16-ap-00331-DPC at Docket 1 (Bank

2 Because PHP had failed to document its hase of the 41FF from RotorMate, ar
the accompanying Wells Fargo lienthe 41FF had yet to be released.
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D. Ariz. July 11, 20165.0n February 9, 2017, the bangtcy court held oral argument on

the parties’ cross motions for summary judgiria the adversarial proceeding. (APBankr.

=

Doc. 35.) On May 4, 2017, the bankruptayudt issued its order granting the Trustee
motion for summary judgment seeking to avoiel ttansfer of the 41F&nder 8§ 549 of the
bankruptcy code. (APBankr. Doc. 42.) As a testithat ruling, “[tlhe bankruptcy Trustee
now claims an interest in the sales procdbds Reish received from AMOD because of
the sale of [the 41FF], which the Trusteemisiwas estate property when sold.” (Doc. 23
at42, 121.)

Shortly after the bankruptcy court’'s May 4, 2017 order Reish filed an appeal| an

on May 7, 2018, the Bankrupt@ppellate Panel of the NintCircuit granted him relief.
In re Phoenix Heliparts In¢.2018 WL 2107796 at *1 (B.P. 9th Cir. May 7, 2018).
Specifically, the appellate court held thhe lower court hadpplied the wrong legal
standard, vacated the lower court’'s ar@dad remanded for further proceedingse id.

B. Underlying Litigation and Current Procedural Posture.

On February 28, 2017, the Azerbaijannidiry of Defensg/AMOD) filed the
underlying lawsuit against RobdReish, alleging nine claims: (1) breach of contract; (2)
breach of the implied covenant of good faithl &ir dealing; (3) breach of warranty; (4
fraud and deceit; (5) intentionenisrepresentation (6) coealment; (7) conversion; (8
violation of the Arizona Consumer Fraud Aaiid (9) unjust enrichment. (Doc. 1; Doc. 26
(Amended Complaint).)

In AMOD’s Complaint, they allege thimllowing facts. On November 11, 2015,
AMOD and Reish entered into a “HelicoptBurchase Agreement” (the Agreement).
(Doc. 26, 1 22.) The Agreement providedttAMOD would pay Rish $2,322,000.00 in

exchange for a “one fully operational andttflight ready 530F Heopter serial number

N—r

00041FF.” d., 1 23.) In the Aggement, Reish made writterpresentations regarding thg

v

helicopter, including that: “[t]h&lelicopter will be deliverewvith all systems operational

Flight records up to date, all mandatoFederal Aviation Administration (‘FAA’)

3 The Court will use “APBankr. D" to identify citations tahe docket of this adversarial
procedure in the bankruptcy court.
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Airworthiness Directives and Service Bulleticemplied with. Helicopr to be delivered
to SELLER at Phoenix Heliparts facility iMesa, Arizona[,]” and that “[tjhe SELLER
warrants that the title of the Helicopter will bee and clear of all encumbrances at t
time of said delivery of thlelicopter to the PURCHASER aithat the FAA Bill of Sale
conveying title is executeby a fully authorized person or personsd.,(f 24 (citing
Exhibit A, 11 4, 8).)

AMOD asserts that, during preliminanegotiations for the helicopter purchas
Ms. Tina Cannon, President of Phoenix Helipanc., was identifié to AMOD’s Counsel
as Reish’s representativadaagent in the negotiationsgd( 1 14-15.) It is Ms. Cannon
in her capacity as Reish’'s Agent, wha®VIOD alleges “mislead [AMOD] regarding
Defendant Reish’s intent and abilityfidly perform unde the Agreement.”I¢l., Exh. C.)
Specifically, AMOD asserts thaDefendant Reish, acting in his own capacity and/or
and through his agent Cannonstad the [AMOD] to believe #it he was the lawful owne
of and held title to th®1D530F helicopter that is the subjettthis dispute.” (Doc. 1, 1 17.;
Doc. 26, {1 62-65) AMOD asserts “on infortioa and belief’ that Reish “did not holc
title to the aircraft shell and fga,” and “the aircraft shellral parts have not been assembl
into an airworthy aircraft irfull compliance withall the terms and requirements of th
Agreement between the pias.” (Doc. 26, 1 58.)

Following the close of escrow, AMOIRontacted Reish and Ms. Cannon ¢
numerous occasions, both by phone and in writmgptify Reish of his failure to comply
with certain terms.Id., 11 36-38.) On June 3, 2016, AND’s Counsel sent a letter tc
Reish’'s Counsel offering to “waive any damll additional rights and remedies it wa
entitled to as a result of Defendant Reish’s bred¢he contract in eehange for the return
of the [AMOD'’s] funds in the tal amount of $2,322,000.00.Id(,  37). Reish did not
respond to AMOD'’s offer of settlemebefore the deadline expirett.j On July 25, 2016,
a formal Notice of Revocatioof Acceptance was mailed WMOD’s Counsel to Reish’s
Counsel. d., 1 38.) Despite that, “[tjJdate, Defendant Reish has not provided the Plain

with good title or complied witlthe other terms of the caoatt including providing an
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airworthy helicopter in accordanceitiv the terms of the agreement[.]id() On
February 28, 2017, AMOBued Reish. (Doc. 1.)

On November 13, 2017, Raisoncurrently filed his answer to AMOD’s Complair
and his TPC. (Doc. 23.) In his TPC, Reish asdfiree causes of action against the Canr,
Defendants in relation to these agreemefitsFraud, (2) Equitable Indemnity; and (3
Contribution. (d., 11 100-18.) Specifically, Reish allegihat PHP, who at all times wa
represented by Defendant Tina Cannon, mistedigtery deadlines fahe helicopters, lost

bills of sale, made material false represeots to Reish knowing that Reish would a

upon them, wrongfullgold a helicopter Reish owned toogher buyer after Reish had paid

PHP the full purchase price, and produced “fag@¥itracts that forged Reish’s signatu
when dealing with Plaintiff Azerljan Ministry of Defense (AMOD).I4., 11 8-89.) Reish

further alleges that Defendant Tina Cansospouse, Darrin Cannon, was at all timg

aware of and assisted with f8adant Tina Cannon’s actiotsmislead and defraud Reish.

(Id., 111 90-99.)

On January 22, 2018, Third Party Dafl@ants Tina and DarriCannon filed a
Motion to Dismiss Reish’s TP@Gsserting that Reish’s aas against them fail becaus
they are barred by the doctrine of res judicdihey do not depengpon the underlying
claim AMOD asserts against Reish, andopeously attempt tdold the Cannons
individually liable for equitable indemnitgnd contribution wheréhe underlying claims
are not based in tort. (Doc. 43.) The Motiofuidy briefed. (Docs. 50, 52.) The Court wil
grant the Motion in part.

Il. Legal Standard.

A successful motion to dismiss under RW&(b)(6) must show either that th
complaint lacks a cognizable legal theory or fails togalléacts sufficient to support its
theory.Balistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th Cir. 1990). A complai
that sets forth a cognizablegal theory will surive a motion to dismiss if it containg
“sufficient factual matter, accepted as true, tatesa claim to relief that is plausible on it
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citiidell Atl. Corp. v. Twomb|y550
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U.S. 544, 570 (2007)). A claim has facial @dulity when “the plaintiff pleads factual

content that allows the coux draw the reasonable inference that the defendant is li

for the misconduct allegedld. (citing Twombly 550 U.S. at 556). “The plausibility

standard is not akin to a ‘probability remgment,’ but it asks for more than a she
possibility that a defendahas acted unlawfully.ld. (citing Twombly 550 U.S. at 556).
Rule 9(b) requires a partyleging fraud to “state with pacularity the circumstances
constituting fraud or mistake.” Fed. R. Civ.®b). The complaintmust state the time,
place, and specific content of the false repriegems as well as the identities of the parti
to the misrepresentationSchreiber Distrib. Co. vServ-Well Furniture C9.806 F.2d
1393, 1401 (9th Cir. 1986) (cttans omitted). A complaint of frad must specify “the who,
what, when, where, and howsf the alleged miscondudtess v. Ciba-Geigy Corp317
F.3d 1097, 110@th Cir. 2003).

[1l. Discussion.

The Cannon Defendants assert that RReiFPC claims against them must Qe
dismissed for three reasons: (1) the claimdareed by the doctrine of res judicata; (2) the

claims are not proper under F&I.Civ. P. 14(a)(1) becausieey are not dependent on thie

outcome of AMOD'’s claims; an(B) the Cannons are not indiually liable for Reish’s
Equitable Indemnity or Contribution claims because the underlying claims are not
in tort. (Doc. 43.) The Court wikddress each argument below.

A. ResJudicata.

The Cannons first assert that Reish’<CTéaims against themmust be dismissed
under the doctrine of res judicata, becauselRmsild have raised those claims in the pri
bankruptcy proceeding, which has now &ga final plan. (Doc. 43 at 7-9.)

“The doctrine of res judata bars a party from bgmg a claim if a court of

competent jurisdiction has rendered final judgtre@enthe merits of the claim in a previous

action involving the same parties or their privid3avis v. Yageo Corp481 F.3d 661,
680 (9th Cir. 2007) (quotinBobertson v. Isomedix, In@n re Int’l Nutronics, Inc), 28
F.3d 965, 969 (9th Cir.1994¥itation omitted)). A party sserting the defense of re
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judicata is required to establish three elemgfsprivity between parties in the actions

(2) an identity of claims between actionsda3) a final judgment on the merits in th
previous actionSee United States v. Wanlai®80 F.3d 947, 956 (9th Cir. 2016) (citin
Tahoe-Sierra Pres. Council, Inge. Tahoe Reg’l Planning Agency22 F.3d 1064, 1077
(9th Cir. 2003)). It is unconsted that the bankruptcyowrt's plan (bankr. doc. 482
constitutes a final judgment; thus the Coutchenly review thdirst two factors.

1. Privity betweenparties.

At factor one, the Court must evaluateetiter there is privitypetween parties in
the actionsSee Wanland830 F.3d at 956. “Privity’ — fothe purposes of applying thé
doctrine of res judicata — is aji@ conclusion ‘designating a persso identified in interest
with a party to former litigation that he repretseprecisely the same right in respect to t
subject matter involved.'In re Schimmel|s127 F.3d 875, 881 (9t@ir. 1997) (quoting
Southwest Airlines Co. v. Texdnternational Airlines, In¢.546 F.2d 84, 94 (5th Cir.
1977)).

Here, the first factor is met. PHP wag tGannons’ closely held corporation, ar
thus privity is presumedNew Legacy Bldg. & Design, Inc. v. Ama808 WL 11338820,
at *2 (D. Ariz. Aug. 13, 2008) (“The policiasnderlying the doctrine of claim preclusio
support a finding of privitybetween a close corporatiand its sole or controlling
stockholder.”);In re Gottheiney 703 F.2d 1136, 1140 (9th Cir. 1983) (“When a pers
owns most or all of the shares in a corparatand controls the affairs of the corporatio

it is presumed that in any ligion involving that corporain the individuahas sufficient

commonality of interest.”). Tén Cannons, as owners of PHP, were intimately conne¢

with the prior bankruptcy proceeding, witlethinterests similarly connected and aligned.

Because the Cannons were so identified WP in the former litigdon, and because the
Cannons represent that samerest now, the Court findeat PHP and the Cannons al
In privity.

Reish argues that the first facis not met because hesigsing a different entity than

that which filed for chapter 11 bankruptcy.espically, this action is against Darrin an
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Tina Cannon as individuals, not PHP as godation, and PHP is the entity that filed fq
chapter 11 bankruptcy, not Darrin and Tinan@an. While this is true, PHP was a close
held corporation of the Cannqgrand thus privity is assumed. Reish makes no argumet
rebut that presumption. The Court is satistieak privity exits between the parties of th
action and that of the prior bankruptcy proceed@ee Wanland30 F.3d at 956.
2. Identity of claims between actions.
At factor two, the Court must determeirwhether there is an identity of claim

between this action and the prior actitzh.

The identity of claims analysis take® ttollowing factors into consideration:
1) whether the two suits arise out of ttame transactional nucleus of facts;
2) whether rights or interests estabéid in the prior judgment would be

destroyed or impaired bgrosecution of the secorattion; (3) whether the

two suits involve infringement othe same right; and (4) whether
substantially the sanevidence is presented in the two actions.

Turtle Island Restoration Netsk v. U.S. Dep't of State673 F.3d 914, 917-18 (9th
Cir. 2012).

Applying this test, the Court finds that there is no identity of claims between t
raised in Reish’s adversariatoceeding before the bankruptegurt and this third-party
action. Although the two suits partially aiut of the same nucleus of facts — tl
acquisition, repair, and resale of the 41FHfcbeter — Reish, in I8i TPC, also brings
allegations of fraud as to three other transastwith the Cannons:urther, Reish seeks
indemnity from AMOD’s lawsuit against him|l@ging that any breacbf contract he is
culpable of in that underlyingction is a direct result of i@ Cannon’s fraud on both Reis
and AMOD.

Second, the “rights and interests estdgltsin the prior judgment” would not “be
destroyed or impaired by prsution of the second actiérSpecifically, the bankruptcy

court’s decision that the 41FF is propertytlid bankruptcy estatena that the estate is

=

y
Nt to

S

N10SE

entitled to sale proceeds from the 41FF, at is not impaired if Reish is successful in th

action, and the Cannons are found to have caidhfraud on Reish as to the sale of tf

41FF, or are obligated to indemnify Reislamgt AMOD’s claims. What is more, whetheg

-10 -

ne

r




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the 41FF is a part of the PHP bankruptctiatesis now pending once more before the
bankruptcy court, having beemcated by the Ninth Circuankruptcy Appellate Panel
It is not possible for any decision in this thea to impede on interests or rights established
in a prior judgment that does not exist.

Third, the two actions do not involvefilngement of the same right. In thg

U

bankruptcy proceeding, Reish filed an adversarial proceeding against PHP assertil

ownership of the 41FF, andsputing that it was a part d&?HP’s bankruptcy estate
(APBankr. Doc. 1.) The bankruptcy court dissed Reish’s claim, finding that the 41FF
was nhot sold to Reish until aftére chapter 11 had been fileshd that Reish had no special
interest in the 41FF becausevds incomplete helicopter andtrao‘good” or “future good.”
(APBankr. Doc. 42.) On appeal, that decisimas vacated and remanded to the bankruptcy
court, and the issue of whether Reish isgtaper owner of the 41FF, and whether it is a
part of the PHP bankruptcy estate is still pendiBgefAPBankr. Doc. 93.Fee also In re
Phoenix Heliparts In¢.2018 WL 2107796 atL (B.A.P. 9th Cir. May 7, 2018).

Here, through his TPC, Reighalleging that the Cannons, while representing PHP,

engaged in fraud, and that fraud led Reish to make choices resulting in him pein

wrongfully sued by AMOD. Rish further alleges that tHéannons must indemnify him
for AMOD'’s claims against him as a result oéithfraud, and that to the extent he is liabje
to AMOD, the Cannons have cobuted to that culpability.

The Cannons assert thatigte“should have lmught and/or did limg his claims in
the Bankruptcy where they could be gathejestled, determined, and released with all
the other claims.” (Doc. 43 at 9.) In suppofttheir argument that Reish was required [to
bring his fraud claims in the bankruptopurt proceedings, the Cannons ditere
Wolfberg 255 B.R. 879, 882-83 (B.A.P. ®BtCir. 2000), where the Ninth Circui
Bankruptcy Appellate Panelddressed whether res judicata precluded a debtor from
claiming a homestead exemptiortheir residence when the bankruptcy court had already
confirmed the chapter Idlan. 255 B.R. at 881

Wolfberg is distinguishable, and the Cannora’gument is not persuasive. In

-11 -
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Wolfberg it was the debtors themselves that fatledaise a claim oéxemption prior to
the final confirmation of a plarid. at 882. The court held that the debtors’ homestg
exemption claim “should have been raidegfore confirmation because the plan w

funded primarily by the proceeds from the saldeaiftors’ residence, in which they claimeg

pad

d

no exemption.’ld. It was the debtors themselves whibed to raise such a key exemptioE

claim, and thus the debtors who were présérirom raising the exemption claim later i
the same proceeding.
The Cannons have not cited, and the €bas not found, anywathat would have

required Reish to bring his ancillary fraud claint®ncurrently with his assertion o

ownership of the 41FF befothe bankruptcy court. Tru®eish could have brought hig

fraud allegations against the Cannons inlithekruptcy proceeding at the same time
pursued his adversarial action to detinthe ownership status of the 41FBut, the

Court finds nothing that wodlrequire him to do so.

At bottom, it is the Cannonisurden to show tit the claims between the prior actign

and this litigation are identicalhe Cannons have failed tarpathat burden. Reish’s fraug

claims against the Cannons did not clearly riedoe raised before the bankruptcy court.

Accordingly, the Court will dey the Cannon’s Motion to Dismiss the claims of Reis}
TPC as barred by res judicagee Turtle Island Restoration Netwosk'3 F.3d at 917-18.

B. Reish’s Fraud Claims under Rule 14(a)(1).

The Cannons assert that the Court nmalistniss the fraud claims contained i
Reish’s TPC because they “rarfgebeyond AMOD's claims, imiolation of Federal Rules
of Civil Procedure Rule 14{(1).” (Doc. 43 at 10.)

1. Legal Standard.
Rule 14(a)(1) states in relevant part tf{al defending partymay, as third-party-

plaintiff, serve a summons andmaplaint on a nonparty who is oray be liable to it for all

4 Reish asserts that his allegations ofuffaagainst the Cannongould have been

improperly raised at the bankruptcy court leasl;the bankruptcy courts have jurisdictign

to decide and enter final judgments only upasrétissues, . . . [and] no core issues are
play here.” (Doc. 50 at 4-5.) But Reish iges that the bankruptcy court “may hear
proceedmg that is not a copgoceeding but that is ottveise related to a case unds
title 11.” 28 U.S.C8 157(c)(1).
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or part of the claim against it.” Fed. R.vCP. 14(a)(1). “[A] third-party claim may be
asserted only when the thirdrpes liability is in some waylependent on the outcome g
the main claim and is secany or derivative theretoStewart v. Am. Int'l Oil & Gas Cp.
845 F.2d 196, 199 (9th Cir. 1988).

2. Fraud Claims involving the 41FF.

In the instant case, the pragsal third-party complaint fla within the purview of
Rule 14(a). In its Complaint against ReigtMOD alleges nine total claims, including
(1) breach of contract; (2) breach of the impleavenant ofood faith and fair dealing;
(3) breach of warranty; (4jraud and deceit; (5) intential misrepresentation (6
concealment; (7) conversion; (8) violationtbk Arizona Consumefraud Act; and (9)
unjust enrichment. (Doc. 26.)

Specifically, in Claim 4, AMOD alleges dih “Defendant Reish, individually and
through his agent Ms. Cannon, representdtlamtiff in October ad November 2015 that
he was able to deliver, and would deliverPtaintiff an airworthy helicopter with clear
title in compliance witlthe Agreement terms iexchange for the &intiff's payment[,]”
but these representations were falde., (11 67-70.) Further, AMOD asserts thi
“Defendant Reish, individulyg and through his agentyls. Cannon, knew that the
representations summarized above were fals@made the representations detailed her
recklessly and without regardrftheir truth in a concertedfert to obtain payment from
Plaintiff.” (1d., § 75.)

In his TPC, Reish alleges that the Cannemgaged in fraudulemicts to induce his
purchase of four helicopterscinding the 41FF. As Reish stat “[l]iterally all contacts
with AMOD and negotiations [@s the 41FF] were made by Ti@annon.” (Doc. 50 at 9.)
AMOD argues that Tina Cannamas an agent of Reish whogatiated the contract tha
was later breeched by Reishnd provided fraudulent megpresentations to induce
AMOD’s agreement; but Reish alleges Tinan@an was an independent entity effectir
fraud on all parties involved. If Reish’s TPGichs against the Cannons for fraud succe

then AMOD’s claims againdReish for fraud must at leapartially fail. Accordingly,
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Reish’s third-party action against the Cann@ssit pertains to the Cannons alleged fra
surrounding the purchase and sale of the 4id~8erivative of the underlying litigation
and thus is proper for joinder under Rule 14&8e Stewar845 F.2d at 196.

3. Other Fraud Claims.

Reish’s remaining allegations of fraudcluded in his TPC pertain to threq
helicopters (serial numbers 600FF, 11702291, &1 75FF), which are clearly not releva
to the underlying litigationAs discussed above, AMOD’saiins against Reish pertaif
only to the 41FF. Thus, Reish’s allegations of fraud involving helicopters other tha
41FF are improper for joder under Rule 14(apw. Administratorsjnc. v. Rozay's
Transfer 791 F.2d 769, 777 (9th Cir. 1986) (“8ldecision whether to implead a thirg
party defendant is addressed to thersbdiscretion of th trial court.”).

Reish argues that “[i]n this cagslicial economyand placing all the claims togethg
in one proceeding would benédill parties.” (Doc. 50 at 9The Court disagrees. To allow
for Reish to raise claims so far outside 8tope of AMOD'’s original complaint, which
have no bearing on ReisHiability to AMOD'’s allegatbns, would disadvantage AMOLD
by substantially expanding batie scope and the time necesgargompleteahe litigation.
“It is not an abuse of discretion to deay application for impleader where it wil
disadvantage the existing actio&W. Administrators, Inc791 F.2d at 777. Accordingly
grant the Cannon’s Motion to 8mniss as it pertains to Ra’s fraud claims involving
helicopters other than the 41FF.

C. Reish’s Claim for Contribution.

The Cannons argue that a contributioairdl is impossible where, as here, th
alleged torts are all intentional tort&SeeDoc. 43 at 12-13.) Seifically, the Cannons
argue:

definesArtirZ\g nr? rﬁet\éisc%%trsi E)%E[llj(:t)ﬁs A@ggggg(gﬂ) ga_ltzessc,)lin(‘éllez\/_gr?to égrt

“[e]xcept as otherwise provad in this article, if tw or more persons become

jointly or severally liable irtort for the same injurio person or property. . . ,

bben recovered aGaInsL all or amUmem” i this Cac. AMOD has Sued

Reish, not Cannon. AMOD is not asgegtjoint and several liability, nor has
Reish. Additionally, no party has maveo join the Cannons or PHP as
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required parties.

_ARS §_12-2501(C2 states in relevapdrt that, “[tlhere is no right of
contribution in_favor of any tortfeas who the trier of fact finds has
intentionally, willfully orwantonly caused arontributed tdhe injury....” In

this case, AMOD has alleged that Reisthistortfeasor and that he has acted
intentionally, willfully, or wantonly. Therefore, for Plaintiff to be able to
assert a contribution claim, the trierfatt must find Reish liable for a tort
and then find that Reish did notteimtlonallﬁ, willfully, or wantonly
contribute to AMOD'’s injuries. AMOD sserts the following as tort claims:
Fraud and Deceit, Intentional Misrepestation, Concealment, Conversion,
and Consumer Fraud. All are intentiotaits. It is impossible for a trier of
fact to find Reish liable for any tort alleged without also finding that Reish
intentionally caused AMOR injuries. ThereforeARS §12-2501(C) also
bars Reish’s contribution claim.

(1d.)

In his response, Reish argues only thattiat stage of the pleadings and case sir|
there has been no determinatemto what degree of fault &pply it is speculative as td
whether Reish is 100% innadeon the AMOD comiaint[,]” but “[i]f the Court believes
that AMOD must bring in the @&ons as a joint tortfeasoratiow Reish to assert a clain
for “contribution” then Reish will seek leave amend and / or if necessary file a separs:
action and then move to consolidate.” (Doc. 50 at 9-10.)

The Court finds that, as plead, RieshTPC cannot state a viable claim fq
contribution under Arizona law. AMOD has risted the Cannons as joint tortfeasors, a

any liability assessed to RRisvould necessarily identiftim as having committed ar

intentional tort. Because a clafor contribution is not permitteith such instances, Reish’s

contribution claim against the Cannons is cuityempossible. Reish may seek to have tf
Cannon’s added as joint tortfeasors, butfakis moment, Reislseclaim for contribution
is futile and will be dismissed.

C. Reish’s Claim for Equitable Indemnity.

The Cannons also seek ttismiss Reish’s claim of equitable indemnity. THh
Cannons argue that “Reish’s equitable indigyneclaim is barred because, pursuant to t
doctrine of unclean hands, henoat be found liable for an tentional tort without some
degree of personal fault.” (Doc. 43 at 13.) Arizaaaes, like others, have recognized th

unclean hands is a defense to equitable refefe Tripati v. State, Ariz. Dep’t of
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Corr., 16 P.3d 783, 786 (Ariz. CApp. 2000) (“The doctrine ofunclean hands’ is an

equitable defense to a claim seeking equitable relief.”) (emphasis omitted; cif

omitted); see alsoDobbs, Law of Remedie§ 2.4(2) at 93 (2d ed. 1993) (“The mos$

orthodox view of the unclean hands doctrine nsakan equitable defeasthat is, one that

can be raised to defeat an equitable remeualynot one that defeats other remedies. Col

repeatedly refer to the defensethat light.”). Arizona caseefer to unclean hands as an

affirmative defenseSeeNat’l Bank of Ariz. v. Thrustqri80 P.3d 977,20, 1 9 (Ariz. Ct.
App. 2008) (“The Thrusins answered, denied the existeota default, and asserted fiv
affirmative defenses: ‘prior’ breh of the duty of good faith aridir dealing, ‘prior’ breach
of contract, unclean handduress, and estoppel.¥)Mieman v. RoysdeB02 P.2d 432, 433
(Ariz. Ct. App. 1990) (“the Arbuckles claimex$ affirmative defenses . . . the doctrine
of unclean hands”).

Reish argues that he “is innocent and thatproverbial ‘skunk in the woodpile’ is

Tina Cannon and her husband.” (Doc. 5A@) The Cannons mayise the affirmative

atiol

Irts

1%

defense of unclean hands, anill be permitted to present evidence of Reish’s alleged

improper conduct in connection with their gealedefense of the claims against them
trial. As stated by Reish, “if is determined that Reishirmnocent and has no liability ther
the indemnity claim would be relevant.” (Doc. 50 at 10.)

At this point, however, the Court finds tiaeish has alleged sufficient facts thg
when taken as true, show that the Canraoeshe ones who perpetrated the fraud aga
AMOD. It is premature to dismiss Reishtfaim of equitable indemnity, based on th
potential affirmative defense of uncleannta. Accordingly, the Court will deny the
Cannon’s Motion to Dismiss Reightlaim for equitable indemnity.

IV.  Conclusion.

The Court finds that Reish’s claims aret barred by the doctrenof res judicata;
Reish’s fraud claims pertaining to helicoptether than the 41FF are inappropriate f
impleader under Rule 14(a); Reish’s contribaotclaim is impossible as currently plea

and will be dismissed; andwould be premature to disss Reish’s equitable indemnity
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claim based on the possible afiative defense of uncleamands. Accordingly, the
Cannon’s Motion to Dismiss will bergnted in part andenied in part.

IT IS ORDERED:

1. TheCannon’sMotion to Dismiss (doc. 43) igranted as to the following
claims:

A. Reish’s fraud claims pertaining helicopters other than the 41K€eé
doc. 23, 11 1-108) amismissedwithout prejudice as inappropriate for impleader undg
Rule 14(a).

B. Reish’scontribution claim (id., f 115-18) isdismissed without
prejudice because, as currently pleadg ttlaim necessarily fails.

2. As to all remaining claims in¢éhTPC (doc. 23), th€annons’ Motion to
Dismiss (doc. 43) idenied
Dated this 9th day of July, 2018.

g
Honbrable Jo

United States I\/Qistrate Jude
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