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ated Stanley C. Silverman Revocable Trust Dated 08/26/06, et al v. Birdsell, et al Doc.

WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. 2:17-cv-00706-SPL
SVP Financial Services Partners LLLB,

et al., No. 2:14-bk-14741-BKM
Debtor.

Theodore M. Seldin, et al., ORDER
Appellant,

Vs.

Sky Financial Investments LLC, et al.,

Appellees.

Appellant Theodore M. Seldin, et al., (th®@maha Seldins”) brings an appeg
pursuant to 28 U.S.C. § 158 of a judgmestuied by the United Sést Bankruptcy Court,
District of Arizona (the “Bankruptcy Couit’in the chapter 7 bankruptcy cases of S\
Financial Services Partners LLLP, et alase No. 2:17-cv-00706. This Court h4
reviewed the Bankruptcy Court’s ruling grantimgale of certain assets of the bankrupt
estate and the Appellees’ mati to dismiss this appeal on jurisdictional grounds. T
appeal is fully briefed, and for the reasdinat follow, the Bankrptcy Court’s judgment
will be affirmed and the main to dismiss will be denied.

l. Background

This appeal arises from a sale ofmkauptcy estate assets, consisting of t

avoidance powers vested in a chapter 7 hagtky trustee and certain related litigatig

claims. The Omaha Seldins have equiawnership interests in Sky Financig
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Investments, LLC (the “Debtor”). (Doc. 18 4t) It is alleged that the Debtor’s forme

=

manager, Sky Colonial Il Management, LL{CSky Colonial”) improperly transferred
approximately $1,251,516.00 in “managemésds” to itself beforeesigning from its
position. (Doc. 18 at 11.) After a state-dowgceiver was appointed to preserve the
Debtor’s remaining assets, theceiver recommended that thebtor file for bankruptcy
protection for the purpose of, among othendls, acquiring the benefit of a bankruptqy
trustee’s avoidance powers for the recoverpmferences and fraudulent transfers (the
“Avoidance Powers”)(Doc. 18 at 4.)

Accordingly, the Debtor filed a voluntaghapter 7 bankruptcy petition with the
Bankruptcy Court on Septemb26, 2014, and David A. Bistll was appointed chapter ¥
trustee (the “Trustee”) soon after. (Doc. 4812.) On October 20, 2014, the Trustge
initiated an adversary proceeding againspdjees KCIR Restaurant Management, LLIC
(“KCIR”) and Sky Colonial, inorder to avoid the approxinedy $1.2 million transfer as g
preference. (Doc. 18 at 13.n almost four years’ timethis adversary proceeding has
made some progress in discovery, but the maitéar from being reolved. (Doc. 18 at
3)

KCIR and Lionel Trust arthe only two creditors of thbankruptcy estate. KCIR
as the assignee of Sky Colonial, alleges that it is owed millions of dollars in manageme
fees and expenses from the Debtor. KCIR@opiof claim has also been the subject pf

lengthy litigation due to chalhges from the Omaha Seldins. Lionel Trust filed a proof

-

of claim for approximately $17,292.73, but tlikeim is expected to be fully satisfie
through a separate, jointly-administered bankruptcy case.

On December 28, 2016, the Trustee filethotion (the “Sale Motion”) seeking td
sell certain litigation claims and the Truste&voidance Powers tCI Acquisitions I,
LLC (“KCI Acquisitions”) as poperty of the estate. (Doc. B 4.) KCI Acquisitions
shares a manager with Sky Gwial, the entity giving rise tthe preferential transfers that
are the subject of the preference litigation claims. (Doc. 18 at 4.) After addressing th

Omaha Seldins’ preliminary objection toetlstructure and procedure of the sale, the
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Bankruptcy Court ordered amganized proadure for bidding on thpreference litigation
claims. KCI Acquisitions was the only gy to submit a bid of $65,000 for certail
causes of action brought under the AvomarPowers of the bankruptcy estate a
$7,500 for derivative claims of the bankruptstate (together, tifA&voidance Claims”).
(Doc. 18 at 5.)

The Omaha Seldins filed a substantiveechpn to the Sal&lotion along with a
motion under 8 503(b)(3)(B) of the BankrupiCpde (the “503 Motion”) seeking (i) the
Bankruptcy Court’s authorizatn to pursue the preferencedafraudulent transfer cause
of action against KCIR and Sky Colonial orhb# of the Trustee and (ii) reimbursemef
for the fees and expenses accrued in tliegss. (Doc. 18 at 5.) The Omaha Seldi
argued that their offer to pursue the Avaida Claims on the Trustee’s behalf wou
preserve approximately $1.6 million in potehtigcoveries for the bankruptcy estate, al
the potential recovery under the 503 Matiwould far outweigh the $72,500 bid fron
KCI Acquisitions.

—

t

—

ns
d

The Trustee compared the benefitsttod 503 Motion and the Sale Motion ar]d

decided that the certainty of the instaaish payment under the Sale Motion was
preferred outcome in the best interests ofodwekruptcy estate. Gebruary 9, 2017, the
Bankruptcy Court held a hearing on tBale Motion and the S0Motion (the “Sale
Motion Hearing”). At no time during the BaMotion Hearing di the Omaha Seldins
express an interest in making a competig) for the Avoidance Claims. In order tq
address some of the Bankruptcy Court’'s @ns, KCIR offered to subordinate its clair
to that of Lionel Trust, the only other cred in the case, thuassuring that Lionel
Trust’'s claim would be paid first from thaeroceeds of the $72,80purchase price if
needed.

At the conclusion of th&ale Motion Hearing, the Baruptcy Court approved the
sale of the Avoidance Claims through tBale Motion. On February 27, 2017, th
Omaha Seldins maderaotion for reconsideration of ¢hBankruptcy Court’s decision

but the motion was denied without a hegr The Bankruptcy Court issued @mder

he
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Approving Trustee’s M®mn To Sell Property of the EseaFree and Clear of Liens,

Claims and Interests, pursuant to U.S.C. 8863Viarch 6, 2017 (the “Sale Order”). The

Omaha Seldins timely filed this appeal.

After this appeal was filed, the Appedkefiled a motion to dismiss the appeal ¢
jurisdictional grounds and tstay briefing on the meritsending the resolution of the
motion to dismiss. (Doc. 30.JYhe motion to stay briefing othe merits was denied by

the Court. (Doc. 62.) In the motion tosdiiss, the Appellees argue that the Oma

DN

ha

Seldins do not have standing to appeal $ate Order because they transferred their

equity interests to aarbitrator during the process @solving a separate issue betweq

the parties. (Doc. 30 at 2—3At the time the Sale Motion was filed, there was an ordef

show cause why the Omaha Se#d equity intersts should not beeturned to them.
(Doc. 35 at 5.) At the time of the filing tfis appeal, it is this Court’s understanding th
the equity interests had beetur@ed to the Omaha Seldins.
Il. Standard of Review

Under 28 U.S.C. § 158(a)(1), the Cohas jurisdiction oveappeals from “final
judgments, orders, and decrees” of bankrupidges. The Court véews the bankruptcy
court’s conclusions of lawe novoand its findings of fact for clear errdeck v. Tramiel
(In re JTSCorp.), 617 F.3d 1102, 1109 (9th Cir. 201@hristensen v. Tucson Estate
Inc. (In re Tucson Estates, 1n¢912 F.2d 1162, 1166 (9thir. 1990). The Court must

accept the Bankruptcy Court’s findings of factless the Court “is left with the definite

and firm conviction that a rsiake has been committed[.Breene v. Savagén re
Greeng, 583 F.3d 614, 618 (9th ICi2009.) The Court reviemthe evidencen the light
most favorable to the prevailing partyzier v.Auto Owners Ins. Cp951 F.2d 251, 253
(9th Cir. 1991). The abuse of discretion test regsirtie Court to first “determinde
novowhether the court identified the correct legde to apply to the relief requested,
and if the court identified the correct legal rule, it abused its discretion only i
“application of the correct legal standardsamg) ‘illogical,” (2) ‘implausible,” or (3)

without ‘support in infereces that may be drawn frothe facts in the record.United
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States v. Hinksqrb85 F.3d 1247,262 (9th Cir. 2009).
[ll.  Discussion
1. Appellees’ Motion to Dismiss

The Appellees argue that the Omaha Sesldio not have standing to appeal t

Sale Order due to a temporary assignmentl afdheir equity interests in Sky Financiall’I
g

to an arbitrator of separate causes of adi@wveen the parties. In previously addressi
this issue, the Bankruptcy Court held tha @maha Seldins had standing to object to |
Sale Motion. As the Appellees are objectinghte Omaha Seldins’ standing to make th
appeal, this is new issue reviewed by the Court. This Court makes its own determi
as to standing in this appeal separatenftbe Bankruptcy Court’s determination.

To prove an injury irfact, a party need only allega injury fairly traceable to the
wrongful conductin re P.R.T.C., Inc., 177 F.3d 774, 777 (9th Cir. 1998ankruptcy
litigation almost always impacts the integesif persons who are not parties to tl
litigation. Id. citing In re PecarGroves of Arizona951 F.2d 242, 245 (® Cir. 1991). It
is well settled that in order ifa party in interest to havatanding in a bankruptcy case
courts require that the party must be &r§on aggrieved” by & bankruptcy court’s
order. Id. at 777. An appellant is aggrielaf “directly and adversely affected
pecuniarily by an order of the bankruptcpurt,” and the order must diminish th
appellant’s property, increase its burdensletrimentally affect its rightsd.

This Court finds that th®maha Seldins have standing to appeal the Sale Ordjs
equity holders of the Debtor and inteezbtparties in the bankruptcy case. Ti
Appellees’ argument that the @ima Seldins lack standing tdject to the Sale Order
because they are noteditors of the Debtor is incorrectAs stated above, parties i
interest that are not creditors of the delidot have other interests the resolution of a
bankruptcy case have standing to objeben their interests are impact&dR.T.C, 177
F.3d at 777. Itis clear fmo the record that th@maha Seldins wereréctly impacted by
the transfers giving rise toghAvoidance Claims and that they have a continued inte

in any order purporting to sell thoskims over their objection.
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Furthermore, the Appellees’ argument that the Omaha Seldins lack standi
object due to the temporary transfer of their security interests to an arbitratof

previously rejected by the Biruptcy Court and will not sueed in this Court. (Doc. 35

at 5.) To comply withArizona Law and SEC Refations, the Omaha Selding

temporarily transferred their equity interestsan arbitrator of a separate dispute.

Upon the final dispositive order in that arbtion, the arbitrator re-assigned the equity

interests to the Omatfeldins. (Doc. 15 at 6.) Bydhtime of the Sale Motion Hearing
there was an order to show cause why therpteaded equity intests should not be
returned to the Omaha Seldins. (Doc. 35 at 5.) Furtherntioe issue of standing wa
addressed at the Sale Motiblearing, and the BankruptcyoGrt confirmed that “there’s
no question the arbitrator isn’t the pamyith the interests.”(Sale Motion Hearing
Transcript at 99). At all relevant times, t®eaha Seldins had standito object to the
Sale Motion, and they continde have standing to appeal the Sale Order. Any argun|
that the Omaha Seldins permanently transferred their eiqtgrests in the Debtor to af
independent arbitrator is misguided. Aatiagly, the Appelleesmotion to dismiss the
Omaha Seldins’ appeal on juristional grounds is denied.
2. Appellants’ Appeal of Sale Order

The Bankruptcy Court entered the Salel@rallowing the Trusteto transfer its
avoidance powers and certaifated causes of action to K&cquisitions, an affiliate of
a defendant to those avoidance actions.is Tourt reviews the Bankruptcy Court’
factual findings for clear error, and its legal conclusideshovoP.R.T.C, 177 F. 3d at
782. A bankruptcy court’'s appral of a trustee’s sale of gerty of the estate outsidg
the ordinary course of business or settlenmegreements pursuant to Federal Rule
Bankruptcy Procedure 9019 isviewed for abuse of discretioin re Lewis 515 B.R.
591, 594 (B.A.P. 9th Cir. 2014).

The first question on appe whether the Bankrupto@ourt erred in ruling that
the Trustee’s avoidance powerdarlated causes of action daa sold to an affiliate of

the defendant to the avoidance action. Th& conclusion of law that the Court review
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de novo

It is clear to this Coutthat the Ninth Circuit permita chapter 7 trustee’s avoiding
powers to be sold or transferred, everthé sale is made to a party affiliated with
defendant involved in the avoidance actidnsre Lahijani 325 B.R. 282, 288 (B.A.P.
9th Cir. 2005). Accordingly, the Bankruptcy Court was required to review the transf
the chapter 7 trustee’s avoidance powerbah a sale under § 363 of the Bankrupt
Code and a compromise under Fedé&tale of Bankruptcy Procedure 901%hijani,
325 B.R. at 287In re A & C Properties784 F. 2d 1377, 138®th Cir. 1986). This
Court must review the Bankruptcy Court’s dgon to enter the Sale Order only for abu
of discretion.
A. 8 363 Sale Standard

The role of a bankruptcy court in approvia® 363 sale is to review the trustee
business judgment to independently assesshehdie trustee’s judgment is reasonab
As a general matter and in the absence aflgection, bankruptcy courts may defer to
trustee’s business judgment in determinmigether optimal value is being received I

the estate under § 363 sales. The bankyupburt does not sutisite its own judgment

for that of the trustee. Instead it onlytelenines whether the trustee’s judgment |i

reasonable and whether soundibess justification exists teupport the proposed sal
and its terms.
In order for a court to approve a salea trustee’s avoidance powers, the col

must find that the creditor purchasing the tiees avoidance powers demonstrates th

(1) the creditor is pursuing interests commoalt@reditors; and (2) allowing the creditor

to exercise those powers will benefit the remaining crediboR.T.C, 177 F. 3d at 782—
3). A creditor who purchases avoidance powensot required tgursue those powers
for the benefit of all creditoré.ahijani, 325 B.R. at 288. Andin determining whether an
assignment of avoidance powers benefits@maeaining creditors, a court should consid
the assignment in light of trether options before the couR.R.T.C, 177 F. 3d at 783.

In the face of opposition to a sale, ittiee bankruptcy court’s responsibility tg
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evaluate the value provided to the bankruptcy estateijani, 325 B.R. at 289. If the
creditor seeking to purchasdrastee’s avoidance powersasiefendant to the avoidanc

cause of action, a court is required to eviuhe purchase price with a higher level

scrutiny.In re Fitzgerald 428 B.R. 872, 883 (B.A.P. 9thir. 2010) (stating that the sal¢

of a cause of action to a defendant in winstances in which thelaintiff is the only
competition is an example of constrainedhgetition that warrantsiore scrutiny.)

The Bankruptcy Court did not abuse itsatetion in entering the Sale Order. Th
Bankruptcy Court applied the appropriate legtandard for a potential 8 363 sale of th
Trustee’s avoidance powers ahdd a sufficient factual basis to enter the Sale Org
The transcript from the Sale Motion Hearirgflects the Bankruptcy Court’'s extensiv
analysis of the arguments set forth by Trustee, the Omaha Seldins and K
Acquisitions as to whether the sale wasasomable business deoisi The Bankruptcy
Court questioned the Trustee with regardhi® value of the Avoidance Claims, and th
Trustee stated that the value of the claimhbijle speculative, was either zero or th
amount bid for their purchase. (Sale tMo Hearing Transcript at 60, 79.)

Furthermore, the Bankruptcy Court cmesed arguments from the Trustee, ti
Omaha Seldins and KCI Acquisitions on théueaof the claims bag sold against the
alternative of granting the Caha Seldins’ § 503 MotionThe Trustee argued that th
sale of the Avoidance Claims was in thestbénterest of the bankruptcy estate
compared to having the Gaha Seldins continue to lige the Avoidance Claims
because of the weak likelihood of success on those claims. (Sale Motion He
Transcript at 80-82.) At the conclusiofn the Sale Motion Hearg, the Bankruptcy
Court found that the sale was within the mrable business judgmeoftthe Trustee, and
that the additional level of scrutiny set forth in fitzgeraldcase was also satisfied.

This Court agrees with é¢hBankruptcy Court and holds that its findings were 1
an abuse of discretion. Tleewas sufficient evidere in the record talemonstrate that
the presence of KCI Acquisitions’ cash offer the purchase of the Avoidance Claim

was a reasonable choice and exercise of basijudgment compared to the uncertair
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of the terms set forth in th@maha Seldins’ 503 MotionNotably, the fact that KCI
Acquisitions was the onlpidder willing to purchase th&aims had some bearing on th
value of such claims. Preaut does not require a findingathKCl Acquisitions will or
should exercise thevaidance powers for the benefit of all creditors. And, the Om;
Seldins were not able or nailling to produce a more a#tctive offer that would have
provided a better result for éhbankruptcy estate. Givethe extensive and storiec
background of the case and thikher options available befotee Bankruptcy Court and
the Trustee at the time of the Sale Motignwas a reasonable exercise of busine
judgment for the Trustee to want to recow®me instant valugom the sale of the
Avoidance Claims to KCI Acquisitions.

Finally, the Bankruptcy Court’s decisiom accept KCI Acquisitions’ amended big

to subordinate KCIR’s claim to Lionel Trusttlaim was within the Court’s discretion it

entering the Sale Order. This Court finds tiha Bankruptcy Court was right to conside

the size of KCIR’s claim and balance the ftt, without subordirtang its claim, most
of the purchase price would have been oamsd by KCIR’s own @im, with little left
for Lionel Trust. Therefore, the Bankrupt@ourt was fully within its discretion to
permit KCIR to sweeten KCI Acquisitions’ bla/ subordinating KCIR'€laim to that of
Lionel Trust. Accordinglythis Court finds that the Bankruptcy Court did not abuse
discretion in finding that the Trustee esised reasonable business judgment in mov
for the sale and entering tBale Order accordingly.
B. Rule 9019 “Fair and Equitable” Settlement Test

The Bankruptcy Court was also requirénl independentlyevaluate the Sale
Motion as a settlement under the @iéing “fair and equitable” test.ahijani, 325 B.R.
at 284. Before approving a settlement betwparties, the fair and equitable settlems
standard requires consideration of: (aphability of success in the litigation; (b
collectability; (c) complexityexpense, inconvenience, andayeattendant to continued
litigation; and (d) the interests ofeditors, which are paramountahijani, 325 B.R. at
290. And, as mentioned by the Omaha Bslda creditor's motiomnder § 503 to bear
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the risk and expense of pursuing avoidance actarisehalf of the bankruptcy estate is|a
matter that the bankruptcy cous obliged to consider whemeighing a compromise tha
would eliminate the recovery actidmhijani, 325 B.R. at 292.

This Court finds that the Bankruptcy Codrd not abuse its discretion in entering
the Sale Order in light of the “fair and equbiel’ test and gave a fair consideration to the
Omaha Seldins’ § 503 MotiorAt the Sale Motion Hearing, the Bankruptcy Court found
that the amount of uncertéynsurrounding the success tife Avoidance Claims, if
pursued by the Omaha Seldirmytweighed the befiess of accepting an instant cash
payment for a sale of the Avoidance Clair{fsale Motion Hearing Bnscript at 102.)
The Bankruptcy Court stated that it wag poovided with enough information on th

1%

collectability prong of the tesind decided that the issue wid not favor or inhibit the
approval of the Sale MotioriSale Motion Hearing Transcripit 102.) The Bankruptcy
Court heavily weighed the complexity, expensiconvenience andelay of continuing
to litigate the Avoidance Clais and KCIR’s proof of @im. (Sale Motion Hearing
Transcript at 103.) Specifically, this Cofirtids that the continukexpense and delay of
the litigation was a key factor and importgnéind properly weigtee by the Bankruptcy
Court, given the time and hisyoassociated with this cas@ad that the continued pursuit
of the Avoidance Actions would not expedisly bring the matteto a resolution.
Finally, the Bankruptcy Court weighed thderests of the credits (KCIR and Lionel

Trust) and the interests oféfOmaha Seldins as interestdesk. Here, the Bankruptcy

14

Court made the decision to pilite interests of creditors @ad of the interests of the

—+

Omabha Seldins in approvingetsale Motion, which was not an abuse of the Bankrup
Court’s disretion. (Sale Motion Hearing Transcript at 104.)

The Bankruptcy Court also gave theper consideration to the Omaha Seldins
8 503 Motion and allowed the Giha Seldins to be fully heion their objection to the
Sale Motion. At multiple points throughothie Sale Motion Heamng, the Bankruptcy

Court wrestled with the Omaha Seldins’ argunts about the slimey feeling of allowin

Q.

an affiliate of the defendants to the Avaida Claims to purchase those claims, and the
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Bankruptcy Court ultimately admitted thaketdecision to approve the Sale Motion was
close call. (Sale Motion Heag Transcript at 104.)

This Court finds that # Bankruptcy Court applied éhproper legal standards if
analyzing the sale of the Avoidance Claiasssettlement under Rud19 and that none
of the Bankruptcy Court’'s findgs rise to the level of aabuse of discretion. The
Bankruptcy Court fully addssed both the § 363 sale starttand the fair and equitabls
standard when entering thel&®rder, thereby applying tlerrect legal standards. Th
Bankruptcy Court carefully consded the record befe it and made a decision in favo
of entering the Sale Motion, wihiavas fully within its discretion.

Accordingly, this Court affirmghe Bankruptcy Court’s decision.
IVV.  Conclusion

The Court has reviewed the Bantty Court’s conclusions of lawe novo,its

compliance with the Fedlal Rules of Bankrupy Procedure and 8 3@f the Bankruptcy

Code for abuse of discretioand its findings of fact for clear error, and will affirm the

Bankruptcy Court’s judgment. Accordingly,
IT IS ORDERED that the order ofthe United State®ankruptcy Court is
affirmed. The Clerk of Court shall enter judgnteccordingly and terminate this case.
Dated this 25th day of May, 2018.

-

Honorable Steven P. Lggan
United States District Jadge
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