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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Omar Soto, Sr., No. CV-17-00742-PHX-DJH
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendah

Pending before the Court is Plaintiff @mSoto’s (“Plaintiff’) appeal of the
Administrative Law Judge’s (“ALJ") denial dfis application for Supplemental Securit
Income. (Doc. 13). Plaintifirgues that the ALJ erred in three ways: (1) by failing
properly weigh the relevant medical opinienidence; (2) by improperly determining
that Plaintiff's depression was not a sevenpairment; and (3) by failing to provide cleg
and convincing reasons for discounting Pléfiistiestimony regarding the severity of hi
symptoms. Defendant has fllea Response (Doc. 14) and Plaintiff has filed a Ref
(Doc 17). For the reasons stated heteenCourt affirms the ALJ’s decision.
A. Standard of Review

“An ALJ’s disability determimtion should be upheld lass it contains legal errof
or is not supprted by substantial evidenceGarrison v. Colvin 759 F.3d 995, 1009 (9th
Cir. 2014) (citingStout v. Comm’r, Soc. Sec. Admi#54 F.3d 10501052 (9th Cir.
2006); 42 U.S.C. 88 405(g):383(c)(3)). “Substantial evidee’ means more than a mer

scintilla, but less than a grenderance; it is such relewaevidence as a reasonab
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person might accept as adequatsupport a conclusion.id. (internal quotation marks
and citation omitted). In det®ining whether substantial ielence supports the ALJ'S
decision, a district court considers the recasch whole, weighing both the evidence th
supports and that which dettadrom the ALJ's conclusionsReddick v. Chaterl57

F.3d 715, 720 (9th Cir. 1998). “Where theid®nce is susceptible®o more than one
rational interpretation, one of which suppothe ALJ’s decision, the ALJ’'s conclusio
must be upheld.” Thomas v. Barnhart278 F.3d 947, 954 (9th Cir. 2002)If the

evidence can reasonably support either affigror reversing the ALJ’s decision, “the

court may not substitute its judgmt for that of the ALJ.”Id. at 1035.
B. Discussiori

1. Alleged Error in Allocating Weight of Physician Evidence

The Ninth Circuit “distinguish[es] amongé&lopinions of three types physicians:

(1) those who treat the claimant (treatingygbians); (2) thosa&vho examine but do not
treat the claimant (examining physician9)d&3) those who neither examine nor tre
the claimant (non examining physicians).ltl. (quotingLester v. Chater81 F.3d 821,
830 (9th Cir. 1995)).Depending upon the nature of tpatient-physician relationship
the weight to be féorded the physicians’ opinions varieSee 20 C.F.R. 8§
416.927(c)(2)(i) and (ii). A treating physiciars opinion is generally entitled to mort

weight than that of a nondating physician, “since thes®urces are likely to be the

medical professionals most able to providedetailed, longitudinal picture” of &
claimant’s medical impairmentsSee20 C.R.R. § 404.1527(c)(2). In this hierarch
“[w]hile the opinion of a treattig physician is . . . entitled toagater weight than that of af
examining physician, #hopinion of an examing physician is entitled to greater weigh
than that of a non-examining physicianGarrison, 759 F.3d at 1012 (citingyan v.
Comm’r of Soc. Sec528 F.3d 1194, 119®th Cir. 2008).

“If a treating physiciars opinion is well-supporte by medically acceptable

clinical and laboratory diagnostic techniguand is not inconsistent with the othe

1 Citations to “AR” are tahe Administrative Record.
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substantial evidence in [the] case recditdyill be given] aontrolling weight.”” Ghanim

v. Colvin 763 F.3d 1154, 11609 Cir. 2015) (quotingdrn v. Astrue495 F.3d 625, 631
(9th Cir. 2007) (internal quotatiormnitted) (alterations in originalsee alsa20 C.F.R.

§ 404.1527(c)(2)). At the santene though, “[a]n ALJ magiscredit treating physicians’
opinions that are conclusory, briegind unsupported by the radoas a whole or by
objective medical findings Burrell v. Colvin 775 F.3d 1133, 1140 (9th Cir. 2014
(quoting Batson v. Comm’r of Soc. Sec. AdmBb9 F.3d 1190, Bb (9th Cir. 2004)
(emphasis added Burrell Court) (citation omitted)). However, “[ajn ALJ may only
reject a treating physician’s contradictepinions by providingspecific and legitimate
reasons that are supported by substantial evider@hanim 763 F.3d at 1162 (interna
guotation marks and citatiomsnitted). When there are cdinfing medical opinions, the
ALJ must determine credibilitand resolve the conflicihomas v. Barnhart278 F.3d

947, 956-57 (9th Cir. 2002).

Plaintiff argues the ALJ erred when sh¢ i@ected the testimony and opinion d
Plaintiff's treating primarycare physician, Dr. Jessica Holmes; and (2) afforc
determinative weight to opinions from ethstate agency reviewing and examinir
physicians.

The ALJ assigned “little weight” to @ating physician Dr. Holmes because (
Plaintiff “only saw [her] on a handful obccasions”; and (2) her opinions wer
“‘inconsistent with treatment notes, whiamdicated that the claimant’s sensation w
intact and that his neuropatimesponded well to treatmeh{AR 34). The Court finds

this assessment is suppaltey specific and legitimate asons and substantial evideng

in the record. First, contratp Plaintiff's objections, ar\LJ may properly consider the
length of the treatment relatiship and the frequency of exiaation in determining the
weight to give to the opions of a treating physician. See 20 C.F.R. 88
404.1527(c)(2)(i)-(i)). Here, the ALJ expredseoncern that Plaintiff had only starte
seeing Dr. Holmes in Janua®p14, and only on a handfaf occasions (AR 34), thus

drawing into question one of the primaryasens treating physigiaopinions are often

-3-

N—r

pf
ed

19

e

AS

e

[®X




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

afforded such deferential gatiat in  benefit determinations.See 20 C.F.R.
8 404.1527(c)(2)(i) (“Generallyhe longer a treating sourcesni@aeated you and the mor

11°)

times you have been seen hytreating source, the more iglet we will give to the
source’s medical opinion”). Second, the Ad.@bservation as to the frequency of visits
to Dr. Holmes was made in conjunction wiifee finding that Dr. Holmes’ opinions
which amounted to several check-box forreseAR 722-27), were not well-supported
because they were inconsistent with hemdvweatment notes. (AR 34; AR 789-809).
The ALJ gave several, specific examplesnoted inconsistencies in the recordSe¢

generallyAR 34)? Thus, the Court finds the ALJqperly evaluated the medical opinio

-

evidence from Dr. Holmes.

Moreover, because the Alploperly discounted Drdolmes’ opinion evidence,
the ALJ did not error in relym on opinion evidence fromage agency consultants Drs.
Jones, Dickstein and Griffith in assessing Plaintiff's residual functional capagity
("“RFC”), opinions which were also properlyauated. The ALJ afforded these opinions
from examining and non-examining consultafgartial weight.” The ALJ specifically
found the opinions ohon-examining consultants Dr&ickstein and Griffith to be
consistent with Plaintiff's RFCSee Tonapetyan v. Hali€t42 F.3d 1144, 1149 (9th Cir
2001) (opinions of non-examining medicaonsultants can aount to substantial
evidence as long as other evidenn the record gports their findings). The ALJ furthel
found that examining consufte Dr. Jones’ opinion wasupported by the objective
evidence and treatment notdsl. (opinions of examining medical consultants can algne
amount to substantial evidence becausey thest on the doctor's own independent
examination of the claimant). In comhbiion, these findings amount to substantial

evidence. Moreover, havingqgperly discounted Plaintiff'sreating physician evidence

® The fact that the ALJ failed torovide specific citations to éhrecord at the point in he
opinion where she made these findings sdoet render these findings unsupported,
particularly where she hagreviously discussed andviewed the medical evidence
garlier in her decision.SeeAR 32). _ o

The term “residual functional _cafaacn aes the most an individual can do afts
considering the effects of physical and/orma limitations that affect the ability tg
perform work-related tasksSee20 C.F.R. § 404.1545(a)(1-2).

U
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the ALJ properly relied on these opingom making her determination.

2. Alleged Error in Finding Plaintiffs Depression was Not a Severe
Impairment

Plaintiff next argues that the ALJ edrén finding that he did not suffer from
severe mental impairments where the limasi noted by psychologist Dr. Marcel Van
Eerd would make it impossible to pemo any sustained work. The ALJ found
Plaintiff's depression to be non-severesép two. (AR 27)In doing so, the ALJ

assessed Plaintiff's (1) activities of daily ng; (2) social functioning; (3) concentratior

persistence, or pace (“CPP3nd (4) episodes of decompgation. The ALJ found that
Plaintiff had no limitations in activities of d living or social functioning, only mild
limitations in CPP, and no episodesdecompensation. (AR 27-28ee20 C.F.R. 88
404.1520, 416.920. The ALJ also consaikand properly discoted Dr. Van Eerd’'s
opinion in finding Plaintiff's mental impairments non-severe. The ALJ found that|Dr.
Van Eerd’s opinion was incoissent with Plaintiff's repded activities of daily living,
which reflected that Plaintiff was able tdéacare of his personal needs and household
chores, such as cooking, cleam shopping, anghaying bills. (AR544). She further
found that Dr. Van Eerd’sonclusions were inconsistemtith his own findings. For
example, although Dr. Van Eefdund that Plaintiff's undstanding and memory were
fair, his attention and conckation were adequate, andshudgment and insight were
regularly fair to good, the doctor concludedttiPlaintiff was limited to short, simple
tasks. (AR 544). The ALJ gperly discounted Dr. Van Eésdopinions with specific
and legitimate reasons. As such, the Ald bt error in findingPlaintiff's depression
was non-severe at step two.
3. Alleged Error in Credibility Determination

Plaintiff next argues that the ALJ erreddiscounting his symptom testimony. Ip

[®N

assessing credibility “[flirstthe ALJ must determine wheththe claimant has presente
objective medical evidence @n underlying impairment ‘laich could reasonably be

expected to produce the pain @her symptoms alleged.”Lingenfelter v. Astrue504
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F.3d 1028, 1035-1036 t® Cir. 2007) (quotingBunnell v. Sullivan947 F.2d 341, 344
(9th Cir. 1991) (en banc). eBond, if the claimant satisfiéisis test, abse any evidence
of malingering, “the ALJ can reject the claima testimony about the severity of [his
symptoms only by offering specific, cleand convincing reasons for doing sdd. at
1281. The ALJ's findings muste “sufficiently specific topermit the court to conclude

that the ALJ did not arbitrarily dcredit claimant's testimony.” Turner v. Comm’r of
Soc. Sec. Admin613 F.3d 1217, 1224 B.(9th Cir. 2010) (quotinghomas v. Barnhayt
278 F.3d 947, 958 (A Cir. 2002)).

Here, the ALJ foundhat “the claimant has da#bed daily activities that are no
limited to the extent one would expect, givee complaints of disabling symptoms arn
limitations, which weakens his ciiedity.” (AR 32). The ALJnoted, for example, that
although the Plaintiff testified he has to dewn for four to five hours throughout thg
day, and that his impairments affected higitgto lift, squat, bend, stand, walk, knee
climb stairs, use his hands, and completesiablke also reported that he can do ba
household chores, such as sweeping, nmepaoing laundry, ahwashing dishes. (AR
31). Plaintiff also testified that he readgatches television, uses the computer, plg
with and takes his grandchildrea the park, and has reguhasits with his family and
friends. (AR 31). The ALJ accordingly founglason to question Piff's credibility as
to the severity of his symptts. The Court finds that thA_J provided sufficiently clear
and convincing reasons for haredibility determination. Tims, the Court finds no error.
C. Conclusion

On review of the record, for the reasostated herein, th Court finds that
substantial evidence supports the Al_determination. Accordingly,

IT IS ORDERED affirming the decision of the @amissioner. The Clerk of the
Court is kindly directed to ¢er judgment accordingly and teimate this appeal.

Dated this 26th day of June, 2018
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