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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Joyce L Garrison, No. CV-17-00805-PHX-DLR
Plaintiff, ORDER
V.

Nike Incorporated,

Defendanh

Plaintiff Joyce Garrison alleges thatfter suffering an otthe-job injury, her

employer, Defendant Nike Incorporated, igewrher injuries and refused to pay h

worker’'s compensation. Garrison, who isAgdrnican American woman, claims that Nike

was more attentive to the onetjob injuries of a femal€aucasian coworker and pai
that coworker worker'sompensation. Garrison brought this action in Maricopa Col
Superior Court on February 22, 2017, a#sg claims against Nike under the Ag
Discrimination in Employment Act (ADEAand Title VII of theCivil Rights Act of
1964' She contends that Nike treated hdfedéntly because of her age, gender, a
race. Nike removed éhcase soon thereafter.

At issue are Garrison’s Motion to Rand (Doc. 11) and Nike's Motion ta

Dismiss (Doc. 4). The motis are fully briefed and rther party requested ora

' Garrison also reference$ 102 of the Civil Rigts Act of 1991, but her
substantive claims are based soletyTitle VII and the ADEA.
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argument. For the following reasons, Garrisomotion to remand is denied and Nike
motion to dismiss is granted.
|. Motion to Remand

Any civil action brought in state couthat asserts a claim over which feder

district courts have origal jurisdiction may be removed to federal court by t

defendant. 28 U.S.C. § 144)( A defendant must exercise this removal right withi

thirty days after receiving a cof the complaint. 28 3.C. 8§ 1446(b).Here, Garrison

alleges claims arising under federal anti-disanation laws. Federal district courts hay

original jurisdiction over “all civil actions &ing under the Constitution, laws, or treati¢

of the United States.” 28 UG. 8 1331. Accordingly, Nik&dad a right to remove this
action from state court to federal court, whit timely exercised witin thirty days of
service. Garrison’s preference for state coogs not negate Nike’s statutory right to
federal forum for the federallaims asserted against itGarrison’s motion to remand
therefore is denied.
II. Motion to Dismiss

Federal Rule of Civil Procedure 12(b)@lows a defendant teeek dismissal of a
complaint that is not based ancognizable legal theory or that lacks sufficient facts
state a plausible claim under ahertwise cognizable legal theornAshcroft v. Igbal556
U.S. 662, 678 (2009Balistreri v. Pacifica Police Dept901 F.2d 696, 699 (9th Cir
1988). When analyzing a comamt for failure to state &laim to relief under Rule
12(b)(6), the well-pled factual allegations daken as true andonstrued in the light
most favorable to the nonmoving part€ousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009). Legal conclusions couched fastual allegations are not entitled to th
assumption of truth and therefore are insuffitiendefeat a motion tdismiss for failure
to state a claimln re Cutera Sec. Litig610 F.3d 11031108 (9th Cir. 200). Nor is the
court required to accept as trtalegations that contradict matters properly subject
judicial notice,” or that merely are “unwanted deductions dfact, or unreasonable
inferences Sprewell v. Golden State Warriqra66 F.3d 979, 988 (9th Cir. 2001).

S

al

n

e

2S

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

To avoid dismissal, the omplaint must plead sufficierfacts to state a claim tg
relief that is plausible on its facdell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)
This plausibility standard “isot akin to a ‘probability reqeement,” but it asks for more
than a sheer possibility that afeledant has acted unlawfully.Igbal, 556 U.S. at 678
(quoting Twombly 550 U.S. at 556). “Where a colamt pleads facts that are ‘merel)
consistent with’ a defendant’s liability, it ‘stops short of the line between possibility
plausibility of entitlement to relief.”Id. (quotingTwombly 550 U.S. at 557.)

Nike argues that Garrison’s complaiatks a cognizable legtneory because hef
federal civil rights claims are untimely. Sgfeally, to maintain claims under Title VII
and the ADEA a claimant is required toing a civil action witin ninety days of
receiving a Notice of Right to Sue Leatttom the Equal Emplyment Opportunity
Commission (EEOC). 42 U.S.C2800e-5(f)(1). This ninetyay period is treated like g

statute of limitations. Scholar v. Pac. Bell963 F.2d 264, 266-67 (9th Cir. 1992).

“Courts apply the ninety-dagme limit strictly and will dsmiss a suit for missing the
deadline by evemne day.” Wiley v. Johnsgn436 F. Supp. 2d 986 (D.D.C. 2006).
Nike contends that Garrison filed her compilammore than ninety days after receiving h
Notice of Right to Sue Llteer. The Court agrees.

After filing her discrimination chargeithh the EEOC, Garren received a Notice
of Right to Sue Letter dated gust 31, 2016. (Doc. 4-1 dt) The letter contained theq

following instructions:

Title VII, the Americans with Disabilities Act, the Genetic
Information Nondiscrimination Act, or the Age
Discrimination in Employment Act: This will be the only
notice of dismissal and of yought to sue that we will send
¥/ou. You may file a lawsuit agnst the res,oondent(s) under
ederal law based on this charge federal or state court.
Your lawsuit must be filed WITHIN 90 DAYS of your
receipt of this notice; or your right to sue based on this
charge will be lost (The timkmit for filing suit based on a
claim under state law may be different).

Though Garrison does not disclose when sheived the letter, thenited States Posta

Service’s regulations state that first classlmant within the contiguous United Statg
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will arrive within three daysand, consequentlifthe Ninth Circuit “pesum[es] that, for
purposes of determining when notice was ditugiven, a document is received thre
days after the date it was maileddandino, Inc. v. U.S. Dep’t of Transp.29 F.3d 917,
921-22 (9th Cir. 2013); 39 C.F.B.121, App. A. Garrison #refore is presumed to hav

received the EEOC’s Notice &fight to Sue Letter by Septéer 3, 2016. Garrison was

required to file her lawsuit bgio later than December 2, ) but she did not file this
action until February 22, 2017.
Garrison does not dispute that she reseithis Notice of Rjht to Sue Letter from

the EEOC. Instead, she contetioigt her lawsuit is timelydrause she filed it within the

time period specified in a Notice of Rigtd Sue Letter issued by the Office of the

Arizona Attorney General’'s Division of CiviRights Section. (Dc. 10 at 10.) That
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letter, which was sent on December 1, 2016, notified Garrison that she was required

file her civil action within the earlier of ninetyays of receiving the letter or one year

the date she filed her charge (August 8, 20T&his time period, however, applies only 1o

Garrison’s state law claims. It does not apjyher claims arisinginder federal law.
Indeed, the Notice of Right tSue Letter issued by the EE@{@arly informed Garrison
that the deadline fofiling state law discrimination claims may be different from tf
deadline for filing her federal discriminatioraghs. Accordingly, because Garrison file
her federal discrimination claims more thamety days after eeiving the Notice of
Right to Sue Letter from the EEOC, hengglaint must be dismissed as untimely.
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® Nike alternatively argues that Ganoigs complaint does not contain sufficier]
factual allegations to state a plausible entitlement to relief. Because the Court fing
Garrison’s complaint is barred by the statafdimitations, it does not address Nike’
alternative argument.
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IT IS ORDERED the Garrison’s Motion tdrRemand (Doc. 11) iBENIED and
Nike’s Motion to Dismiss (Doc. 4) IGRANTED. The Clerk shalldrminate this case.
Dated this 19th day of June, 2017.
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