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6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Jayson Lamar Wesley, No. CV-17-00890-PHX-GMS
10 Plaintiff, ORDER
11) .
12| Commissioner of  Social  Security
13 Administration,
14 Defendan
15 Pending before the Court is Claimanyskan Lamar Wesley’'s appeal of the Socigl
16| Security Administration’s (SSA) decision torgedisability insurane benefits. (Doc. 13).
171l For the following reasons, the Couftians the denial of benefits.
18 BACKGROUND
19 Jayson Wesley filed for dibdity benefits on August 7, 2012, alleging a disability
20| onset date of July 12, 2018lr. Wesley’s application for SSdisability benefits asserts
21| degenerative changes of the c¢eaV spine, thoracic spin@nd lumbar spine, bilatera
22| osteoarthritis of the knees, asthma, modbeésity, and re-herniain at L5-S1 following
23| surgery. (Doc. 13). His claim was denied@ctober 2, 2012; reconsideration was deniged
24| on April 24, 2013. (Tr. 87, ¥). Mr. Wesley requested a hearing from an administrative
25| law judge (ALJ), which was held on Noveml&f), 2014 and a supplemental hearing was
26| held on August 12, 2015. The ALJ determirieat Mr. Wesley had the following severg
27| impairments: residuals of lumbar surgedegenerative changes of the cervical and
28|l thoracic spine, osteoarthritis of the kneebgsity, and asthma. (T18). With these
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impairments taken into account, the ALJud that Mr. Wesley had the residual
functional capacity (“RFC”) to perform light wio with certain restrictions (Tr. 19-20)
Because the ALJ determined that Mr. Végslcould perform work that exists ir
significant numbers in the national econortlye ALJ found that Mr. Wesley was nqt
disabled under the Social Security Act. (Tr. 26-27). Appeals Council denied the
request to review, making the Commissioneesision final. (Tr. 1-4). Mr. Wesley now
seeks judicial review of this deasi pursuant to 42 U.S.C. § 405(g).
DISCUSSION

l. Legal Standard

A reviewing federal court iV address only the issues ragsby the claimant in the
appeal from the ALJ's decisiokee Lewis v. ApfeR36 F.3d 503, 517 n. 13 (9th Cir.

2001). A federal court may set aside a deniatlisbility benefits when that denial i

\* 2

either unsupported by substan&aidence or based on legal errbhomas v. Barnhart
278 F.3d 947, 9% (9th Cir. 2002). Substantial evidenisé'more than a scintilla but les$

than a preponderance.ld. (quotation omitted). It is“relevant evidence which,

considering the record as a whole, a reasonable person might accept as adequate

support a conclusionld. (quotation omitted).

The ALJ is responsiblefor resolving conflicts intestimony, determining
credibility, and reslwing ambiguities.See Andrews v. Shalala3 F.3d 1035, 1039 (9th
Cir. 1995). When dadence is “subject to more than oraional interpretation, [courts]
must defer to the ALJ’s conclusionBatson v. Comm’r of Soc. Sec. AdmBb9 F.3d
1190, 1198 (9th @i 2004). This is so because “[t]eLJ] and not the reviewing court
must resolve conflicts in evidence, and if the evidence can sugiftet outcome, the
court may not substitute its juehgnt for that of the ALJ.Matney v. Sullivan981, F.2d
1016, 1019 (9th Cir. 199Zcitations omitted).

I. Analysis

Claimant alleges that the ALJ erred {) improperly formulating the residual
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functional capacity (RFC);(2) not evaluating all of the &lence when concluding tha

Claimant impairments did not meet @qual Listing 1.04A; and (3) discounting

Plaintiff's testimony without providig clear and convincing reasons.

A. Residual Functional Capacity Determination

The ALJ determinedthat Mr. Wesley had severe impairments, but that they
not meet or medically equal a listed impaént. (Tr. 21). When an impairment does n

meet or equal a listed impairment, the Amilist make a finding about the claimant

S 14

did
ot

S

RFC. The RFC is then usedseps four and five of the sequential process to determine

whether the claimant can return to pastvate work or adjust to other work in the

national economy. 20 C.F.R. 8 404.1520(e). A claimant's RFC *“is the most
claimant] can still do despitehi¢ claimant’s] limitations.ld. at 8§ 404.1545(a)(1). In

assessing an RFC, ALJs must consider “al[té claimant’s] medically determinable

impairments.”ld. at § 404.1545(a)(2).

1. Claimant’s Use of a Cane

Claimant argues that substantial evidedoes not support the ALJ’s finding tha

Claimant’s cane is not medically necessabr. Angel Gomez performed a consultativie

AY%4

[the

—~+

examination of Mr. Wesley in April 2015 (post-dating the alleged disability onget).

Dr. Gomez's report stated that the use @laae was not medically necessary and there

was no limitation on how far the Claimant could ambulate without the use of a caneg. (T

676). He also found that Mr. Wesley couldduently lift and carry upo ten pounds, and

could sit, stand, or walk fofour hours. (Tr. 674, 676). The ALJ afforded this opinion

great weight because it wdsonsistent with a longitudal review of the medical

records.” (Tr. 25). Dr. Gomez s opined that Mr. Wesley could continuously reagh,

handle, and pull, and could occasionally balance, stoop, and kneel. (Tr. 677). Th

afforded this opinion partial weight. (T25). The ALJ gave the opinion some weig

! Claimant frames this firsibjection as an issue relatedthe date of the records

used in determining the RFEowever, the Claimant’s bfieontains multiple objections

about the RFC determination that are broadamature. The Court considers all of the

specific objections in the Claimant’s brief.
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because Dr. Gomez had the oppoity to evaluate Mr. Wesl and because this opinio
was consistent with Dr. Chhea’s 2006 opinion that a cameas not necessary and th
2007 recommendation to engage in dailyereise. Finally, Dr.Gomez opined that
Mr. Wesley could climb ropesr ladders. (Tr. 678). The Alassigned this little weight
because of evidence in thecord that the Mr. Wesley had severe neck pain :
movement restrictions in theggion of the body. (Tr. 25).

Mr. Wesley objects to thé&LJ's decision to afford great weight to parts (¢
Dr. Gomez’s opinions. A tréiag physician’s opiion is generally afforded greate
weight than an examining physician’s opinitmut Mr. Wesley does not appear to ha
provided a treating physician’s opinidar the period after the onset dagee Orn v.
Astrue 495 F.3d 625, 631 {9 Cir. 2007). Thaan ALJ should give greater weight to

treating physician than an @&xining physician when botbpinions are present does nc

mean that an ALJ is prohibited from gig an examining physician’s opinion great

weight when no treating physician says te tontrary. Dr. Gomez noted the limitation
of his opinion (Tr. 673and the ALJ consideratdiem when deciding tavhich parts of the
opinion she would give gater weight. (Tr. 25).

Further, in finding that the cane m®t medically necessary, the ALJ relied on
statement from Dr. Anikar Chhabm 2006 that questioned the necessity of the cane.

755). The ALJ also noted aguider's recommendation in 2007 that the Claimant engji

in daily exercise. (Tr. 5)8 The recommendation of daily exise continues to state

“preferably water exercise is recommended for this patient dhis tmedical condition,
severe arthritis, and due to his glat, which exacerbates his arthritisd’ The Claimant
has alleged an onset date of July 2@e&e Carmickle v. Comm’r of Soc. Sec. AdrbiB3

F.3d 1155, 1165 (9th Cir. 2008) (“Medical omns that predate the alleged onset
disability are of limited relevance.”). Thespinions shoultiave little weight, given that
they predate the disability'snset. However, as discussablove, the ALJ had anothe
medical opinion to support the RFC formtibn that the Claimant’s cane is ng
necessarySee Burch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005) (“A decision of tf
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ALJ will not be reversed foerrors that are harmless.’Further, the Claimant did not
provide another physician’s medical opinion that the cane was nece&asafgustamante
v. Massanari 262 F.3d 949954 (9th Cir. 2001) (“The clmant has the burden of proof
for steps one through four.”Jhe ALJ may have placed amtial and unusual reliance or
older opinions, but it was not error to coreidhem and they do corroborate the ope
medical opinion that post-dates the disabiifset found that the cane was not necessary.
2. Obesity

Obesity is no longer considered a lagtilmpairment, but ALJs must still ensurg

that obesity and its effects are considerethaking a disability determination. Here, the
ALJ found at Step Two that MWesley had a severe impagnt of obesity. Mr. Wesley

argues that “substantial evidence does not support the conclusion that the ALJ considel

Plaintiffs obesity beyond Step Two.” (Do&3). However, Claimant cites no physica
limitation supported in the remb that is caused by obesignd that the ALJ failed to
consider.See Burch400 F.3d at 684 (“Burch has not $erth, and there is no evidenc

11°)

in the record, of any functional limitations asesult of her obesitjhat the ALJ failed to
consider.”). The Claimant does note thafusion surgery procedure cannot take place
until he loses weight. This swery would be done to allevatpain at L5-S1. (Tr. 407).
The Claimant argues that besauthe surgery cannot happéme assumptio should be

that the pain continues. The ALJ, howevenearediscounted the Claimant’'s pain at L%

S1. The Claimant has not shown that theJAhiled to consider limitations caused hy
obesity.
3. Re-herniation
Claimant alleges that the ALJ failed tccinde his re-herniation at Step Two ar
beyond. The ALJ did not list re-herniati@s a severe impairment, but the ALJ did
discuss Claimant’s issues with the L5-S1 area in formulatin®E. (Tr. 21). The ALJ
noted that “an MRI of the claimant’s lumbar spine showed L5-S1 consistent with & lef
paracentral recurrent disctaexsion which impinge on the nerve root and a small right

paracentral disc protrusion mildly pimging on the right L-5 nerve rootld. Thus,
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because the limitation was dissed in formulating the RFC,&lA\LJ’s failure to list it as
a severe impairment was harmldsswis v. Astrug498 F.3d 909, 911 (9th Cir. 2007).
4, VocationalExpert Testimony

The Vocational Expert (“VE"}estified that an individual with the Claimant’s agy
education, work experience, and RFC wobkel able to work as cashier or food
preparation worker. (Tr. 27). Mr. Wesley oliedo this finding and argues that th
hypothetical posed to the VE was improparegi it did not include his use of a cane, al
other walking and standing litations. The ALJ must “posé[hypothetical questions to
the vocational expert that ‘set out all okethlaimant’s impairments’ for the vocationg
expert's consideration.Tackett v. Apfel180 F.3d 1094, 1101 #® Cir. 1999) (quoting

Gamer v. Secretary of Health and Human Se®%5 F.2d 1275, 1279 (9th Cir. 1987).

This Court has already deterraththat the ALJ did not err itnding that the Claimant’s
cane is not medically necessamhus, the ALJ also did netr by omitting the cane from
the hypothetical posed to €hVE; the hypothetsl set out all of the Claimant’s
impairments.

B. Considerationof Listing Impairment

Federal regulations establish certainpamments, outlined in a “Listing of
Impairments,” that are so seriotise claimant is presumedsgdibled at step three, and th
ALJ need not make any specific findings ai®or her ability to perform past relevar
work or other jobs.Lewis v. Apfel236 F.3d 503, 512 (9th Cir. 200%ge als®?0 C.F.R.
8§ 416.920(d). Mr. Wesley alleges that hipairments meet the requirements of Listir
1.04A, which addresses disorders of the spffie.285, 288); 20 C.F.R. Pt. 404, Subp
P, Appx. 1 (“Evidence of nerve root ropression characterized by neuro-anaton
distribution of pain, limitation of motion ahe spine, motor loss. . accompanied by,
sensory or reflex loss, andtifere is involvement of theuer back, positive straight-leg
raising test.”). The ALJ is required to “evate the relevant evidence before concludi
that a claimant’s impairments do moeet or equal a listed impairmenitéwis 236 F.3d
at 512;see also Tackett v. Apfdl80 F.3d 1094, 1099-1100.
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Under Listing 1.04A, the Claimant mushow (1) evidence of nerve rogt
compression characterized by neuro-anatodistribution of pain; (2) limitations of
motion of the spine; (3) motdoss, muscle weakness, and senor reflex loss; and (4)
positive straight leg tests. All of thed§ieadings must be present simultaneousiyhe
Claimant also needs to demonstrate that thepsyms have lasted or will last for twelve
months. 20 C.F.R. § 404.1525(c)(4). Althouglaimant's Opening Brief sets forth some

evidence of the Listind@.04A symptoms, Claimant pointsne medical record or records

that would suggest that thesgmptoms were found to be present simultaneously or that

they meet the durational requirement. The Abfed as much in summary fashion stating
that: “No treating or examining physician hagygested the presence of any impairment
or combination of impairmestof listing level severity. Téganundersigned has considergd
the appropriate listings relagvto the claimant’s impairmés and does not find theg

presence of any criteria set forin said listings to warrara finding that the claimant

meets or equals any listing.” (Tr. 19).. While it might have been preferable to have th

ALJ explain in some more detail why thengytoms did not meet the listing, ultimately
the conclusion is correct. Thus, the ALJ did aotin finding that the Claimant did not
meet his burden of proof.

C. Claimant’s Credibility

When a claimant alleges subjectivanptoms, like pain, # ALJ must follow a
two-step analysis to decide whether to crédustclaimant’s testimony. First, the claimant
“must produce objective medical evidengk an underlying impairment which could
reasonably be expected to produce pfaén or other symptoms allegedSmolen v.
Chater, 80 F.3d 1273, 1281 it® Cir. 1996) (quotindBunnell v. Sullivan947 F.2d 341,

? In Radford v. Colvin734, F.3d 288 gth Cir. 2013pe Fourth Circuit held that
the plaintiff could qualify for Listing 1.04Aeven if the symptoms were not always
EI)_resent simultaneously. Aft&adford the SSA issued an Acigscence Rulln% (“AR").

he SSA reaffirmed thagency’s policy that “listing 1.0% specifies a level of severity
that is only met when all dhe medical criteria listed in paragraph A are simultaneoysly
present.” AR 15-1(4), at *4. BhSSA directed only ALJs in ¢hFourth Circuit to follow
the Radford decision. Therefore, for the rest tife states in other circuits, the SSA
continues to require thatl aymptoms be present simuti@ously. The Ninth Circuit has
not ruled contrary to the SSA.

-7 -
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344 (9th Cir. 1991)) (quotatiomarks omitted). The claimant doaot need to show “that
her impairment could reasonably be expedtedause the severityf the symptom she
has alleged; she need only show that it coeétsonably have caused some degree of|the

symptom.” Smolen 80 F.3d at 1282. Second, ifetlclaimant can make the showin

(@]

required in the first step artde ALJ does not find any evedce of malingering, “the ALJ

can reject the claimant’s testimony about $keeerity of her symptoms only by offering

=

specific, clear and conwing reasons for doing solfd. at 1281. Tk ALJ must
“specifically identify what testimony is edible and what testimony undermines the
claimant’s complaints.Morgan v. Comm’r of Soc. Sec. Admib69 F.3d 595, 599 (9th
Cir. 1999)

The ALJ did not find that Mr. Wesleywas malingering, but “that the evidence
does not support the severity of pain limileged.” (Tr. 23). The Al found tha(1) the
claimant’s providers stated ltkd not have any limitation ihis range of motion; (2) in

2011, the claimant stated medication wamtrolling his pain; (3) the claimant has

v

provided inconsistent statenterto his treating providerabout marijuana use; (4) the
claimant’s limited work history suggests ttliae claimant lacks niwation to work; (5)
the claimant has provided inconsistent stateamahout his pain; and (6) the claimant djd
not follow the advice of his treating providers. (Tr. 23-24).

Some of the ALJ’'s considerations wegymper. The ALJ notethat Mr. Wesley

=

had told his physicians that lael not use illicit substancelsut that a urine analysis ha
tested positive for marijuangdTr. 23). The Ninth Circuit h& held that inconsistent
statements about drug use to physicians mmused to support “negative conclusions
about [the claimant’s] veracity.Thomas 278 F.3d at 959,e also Rusten v. Comm’r of
Soc. Sec. Admin468 Fed. Appx. 717, 71®th Cir. 2012) (“Inonsistent or dishonest
statements about drug usan be used to infer a lack wéracity in the claimant’'s other
assertions.”). Similarly, the ALJ found thMr. Wesley has had an inconsistent and
limited work record, onlyorking two out of the last fiften years. Thus, the “implication

from this record is thahe claimant’s failure to performegular work could be the result

-8-
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of a lack of motivatiorio work.” (Tr. 23). InThomasthe Ninth Circuit upheld an ALJ’s
consideration of a history efconsistent work in discoting the claimant’s credibility.
278 F.3d at 959. The ALJ's nsideration of Mr. Wesley’s dg history and work history
was proper. Finally, the ALJ noted that Mr. $l&y had not followed up with all of his
treatments. (Tr. 24). An ALJdnay consider “unexplained dnadequately explained
failure to seek treatment or to folloa prescribed course of treatmentdmmasetti v.
Astrue 533 F.3d 1035, 1038 t® Cir. 2008) (quotingSmolen 80 F.3d at 1284).
Mr. esley told doctors that he did not sl up because he hadlieged he was moving.
The ALJ noted that Mr. Wesley had missechgnappointments and, even if there was
intent to mislead, the inconsistencies suggeatieatk of reliability (Tr. 24). A claimant’s
“failure to assert a good reason for not seeking treatment, ‘or a finding by the ALl
the proffered reason is not befsble, can cast doubt on teencerity of the claimant’s
pain testimony.”Molina v. Astrue 674 F.3d 1104, 1113-14t(©Cir. 2012). Although
Mr. Wesley objects to the Al's consideration of factsvhich “discredit Plaintiff's
credibility in general” (Doc.13), the Ninth Circuit has omsistently held that such
considerations are allowemhd that ALJs may use “ordiry techniques of credibility
evaluation.”"Molina, 674 F.3d at 1112.

Any errors made by the ALJ were harsdeThe ALJ found that despite walkin
with an antalgic gait, the claimant’s prders noted no limitations in his range
movement. Some of the evidence cited thg ALJ, however, does not support th
finding. At a November 19, 2014 appoirdgnt with a pain management doctor, it wa
noted that Mr. Wesley was ugira cane as an assistive device and, with regards to
“conventional walking: antalgic gait” wasoted. The use of a cane and “conventior

walking: antalgic gait” do natecessarily equal a finding of himitations in the range of

movement. (Tr. 638). A December 16, 2014¢@ptment with neurosurgery and spine

specialists noted Mr. Wesley was “using a wealkantalgic bilaterally.” (Tr. 682). Therg

) the

(=]

f
S
1S
gait,

al

was no finding on range of movement. Mukigppointments between October 2014 and

July 2015 with a family medicine phyg@ao do note “no limitation of ROM.” (Tr. 694,

-9-
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698, 700, 702, 708, 710). Sommoviders found that Mr. Wesley did have limitations

his range of movement, particularly in tback. (Tr. 456, 459, 462, 465). But when

evidence is “subject to more than one rational interpretafomuorts] must defer to the
ALJ’s conclusion.’Batson 359 F.3d at 1198. Some of thimtements about Mr. Wesley’s
walking ability and range of avement are in conflict, anidl is to the ALJ to resolve
these discrepancies.

Next, the ALJ found that[ijn 2011, the claimant stated his medication w¢
helping to control his pain.” (T 23). In this disaility application, Mr. Wesley alleges ar
onset date of July 2012. @hALJ does not provide aexplanation as to how the
claimant’'s statement about his pain cohtpoior to the onsetdate undermines the
claimant’s credibility at presén(Tr. 355, 359). Finally, # ALJ found thaMr. Wesley
had provided inconsistent statements aliwst pain, alleging constant pain but als
informing providersthat the pain was under contrdhe ALJ supportedhis finding by

citing only one piece of evidence, a March 20amily medicine apointment, where the

doctor noted “[p]ain is stable today rat8d.0, overall good control.” The ALJ did not

discuss the fact that Mr. Wesley had rated pain at the level of 8/10. ALJs mus
consider the record as a whole and camsaate certain findings. Although these ma
have been errors, the ALJ had substangeidence and findings to discount th
Claimant's credibility. The AL properly evaluated and msidered the Claimant’s

statements about drug use, his minimal wosdtdny, and his failure to seek treatment

doing so. Thus to the extethie ALJ erred in some of thed®s for discounting the extent

of the symptom testimony of theagiant, it was harmless error.
CONCLUSION

The ALJ reasonably relied on Dr. Gomeajginion that the Claimant’s cane was

n
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not necessary. Dr. Gomez evdkdhthe Claimant in 2015, after the disability onset date.

The Claimant did not provide a contrary neadiopinion. The Claimant did not meet h

burden of proof to establish that his impagnts meet or equal Listing 1.04A; the ALJ

did not err in finding the samé&inally, even though some tife ALJ’s considerations in

-10 -
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evaluating the Claimant’s crediby were improper and relied oan incomplé analysis
of the medical record, substantial evidence supported the ALJ's discounting @
Claimant’s credibility so any error was harsde Therefore, the ALJ’s decision is uphel
IT IS THEREF ORE ORDERED that the ALJ's decisin to deny disability
benefits is affirmed. The Clerf the Court is directed t@tminate this action and ente
judgment accordingly.
Dated this 8th daof June, 2018.

Honorable G. Murna Snow
United States District Jug
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