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State University et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kara Skelton, No. CV-17-01013-PHX-GMS
Plaintiff, ORDER
V.

Arizona State University, et al.,

Defendants.

For the following reasons Defendantsizdna State University and the Arizon

Board of Regent’'s (“ABOR’s”) Motion foBummary Judgment (Doc. 39) is granted.
BACKGROUND

In April 2014, Plaintiff Kara Skelton vgaadmitted to the University’s Physicg
Activity, Nutrition, and Wellness (“PANW”)program, and was awarded full-tuitio
remission as well as stipends for a quatitee Research Associate position and a quart
time Teaching Associate position. Dr.uBning was Ms. Skalth’s mentor for the
program.

In January 2015, Ms. Skeitanformed Dr. Bruening thahe was pregnant with he
second child. Ms. Skelton asserts thatBruening was “shockednd taken aback” and
explained that “she woulthave to rethink [her] RA position and study coordinat
position” for the upcoming fall semester, andd®@a reference to how she would have
“problem solve” around her pregnancy. (Doc.14&t23). Later thahonth, Dr.Bruening

expressed disappointment with how Ms. I8ke conducted herself at a conference a
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noted that Ms. Skelton was\hag issues with her productty. Ms. Skelton responded
that she felt like sheeeded to apologize for her pregog, but Dr. Bruening reassured her
she did not need to apologiz At the time, Ms. Skelton thanked Dr. Bruening for her
“willingness to support me at wahis a difficult time in thggrogram and my personal life.’
(Doc. 40, Ex. L).

On February 6, Ms. Skelton filed araplaint with the Offce of Equity and
Inclusion (“OEI") alleging that Dr. Brueningas treating her differently after learning she
was pregnant. (Doc. 40, Ex. A, 15).

Later in February, Ms. Skelton tolBr. Bruening that she was considering

withdrawing from one of her classes. DruBning expressed conoesibout this, because

she was afraid that dropping the course would impact Ms. Skelton’s ability to pags he

progressive exams, which were required fartbecontinue in the PANW program. Drj.
Bruening suggested that Ms. Skelton coizlkle a three week break from her Resealch
Associate position, to help her get caught upnenschool work. Around the same time,
Skelton emailed the director of the PANWbgram, Dr. Swan, and expressed that she was
“having some personal issues (my son is &l and has been farwhile now)” and was
debating whether she should drop one of loerses. After further discussion, Dr. Swan
allowed her to drop the course.

On February 19, Dr. Bruening and Dfaughn met with Skelton to address her
concerns from the OEI compid. Dr. Bruening apologized for her remarks abqut
“problem solving” around Ms. Skelton’s gpeancy, reassured her that she did not take
away any opportunities or bdite from her because of hpregnancy, and discussed the
critical tasks they would reaign during her dripated maternityeave. During the
meeting, Dr. Bruening again reminded Mselén that she was behind on some of hHer
course work. Following this meeting, Ms.ehlon did not file anyadditional reports to
OEl.

In March, Dr. Bruening emailed Ms. Skeitand another graduataudent to remind
them that she expected thémcomplete their work in thlab during spring break. Ms
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Skelton responded that she would be unableotoe in to the lab, because she had not
arranged for childcare. Dr. Bruening saidttthis was unacceptable, because the wprk
could not be completed from home, but agrieesichedule a meeting with Ms. Skelton {o
discuss potential arrangementsls. Skelton asked Dr. Swda attend the meeting, and
she did. After the meeting, Dr. Bruening@gd that Ms. Skelton could work from home
during spring break.

In April, Ms. Skelton began to look fa new mentor that would allow her to
continue in the program without workingnder Dr. Bruening. She met with anothér
professor to discuss that pdskty. On April 9, Dr. Bruenng and Ms. Skelton exchanged
emails where Ms. Skelton confirmed that she fdosen to work with a different mentorf{
and that Dr. Bruening “shouldo longer pay my stipenchd tuition remission starting
summer 2015.” (Doc. 40 Ex. V).

Later that month, Dr. Swan emailed themfiers of the PAWN staff noting that Ms,.
Skelton was likely going to fail a class theduld prevent her from taking her progressiye
exams. Then, in early May, Ms. Skeltafthdrew from her remaining classes, whigh
meant she could no longer sit for her progresskams. Ms. Skelton then transferred tq a
different doctoral program at the Univiysof Alabama Birmingham, and began her
studies there in thfall of 2015.

Ms. Skelton filed this lawsuit in April 2L¥, alleging sex discrimination under Title
IX and seeking compensatagd punitive damages. TheiZona Board of Regents moves
for summary judgment, arguing that it was detiberately indifferent to Ms. Skelton’s
complaints of pregnancy discriminatiomdathat many of her claims are barred by the
statue of limitations.

DISCUSSION
l. Legal Standard

The purpose of summary dgment is “to isolate and dispose of factually
unsupported claimsCelotex Corp. v. Catrett, 477 U.S. 317, 323-2406 S.Ct. 2548, 91
L.Ed.2d 265 (1986). Summary judgment is appadp if the evidencejiewed in the light
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most favorable to the nonmoving party, slsotthat there is no genuine issue as to any

material fact and that the mouas entitled to judgment asnaatter of law.” Fed. R. Civ.
P. 56(c). Only disputes over facts that niigfiect the outcome dhe suit will preclude
the entry of summary judgmenind the disputed @ence must be “such that a reasonal
jury could return a verdict for the nonmoving partiderson, 477 U.S. at 248.

“[A] party seeking summary judgment alygmbears the initiatesponsibility of
informing the district court of the basis for its motion and identifying those portions of
record] which it believes demonstrate the abseof a genuine issue of material fact
Celotex, 477 U.S. at 323. Parties opposingnsuary judgment are required to “cit[e] t(
particular parts of materials in the recoestablishing a genuinegiute or “show(] that
the materials cited do not establish the absencef. a genuine dispute.” Fed. R. Civ. R
56(c)(1).

I. Analysis

A. The Statute of Limitations BarsMost of Ms. Skelton’s Discrete Claims

The statute of limitations for a Title IXlaim is determined by the state la
governing personal injury claimStanley v. Trustees of Cal. State Univ., 433 F.3d 1129,
1136 (9th Cir. 2006 In Arizona, the statute of limiti@ns period for a personal injury
claim is two years. A.R.S. § 12-542(1). .\&kelton filed her comigint in this case on
April 5, 2017, which is more than two years afteost of the alleged iations of Title IX
took place.

To avoid the bar imposed by the statofelimitations, Plaintiff argues that he
claims are saved by the contingiviolation doctrine. (Doc. 44 &6). But for that doctrine
to apply, Plaintiff mst point to facts that establishat she suffered from a hostile wor
environmentNational RR. Passenger Corp. v. Morgan, 536 U.S. 101114-116(2002)
(explaining that the continuingolations doctrine tolls the atute of limitations for hostile
environment claims, but ndor discrete actions@anley, 433 F.3d at 1136. Plaintiff’s
reference to a hostile work environment wasaai®r the first time dimg her response to

Defendant’s Motion for Summary Judgment.néw theory of liability may not be addet
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at the summary judgment phase as it “would prejudice the defendant who faces dif
burdens and defenses under gesond theory of liability.Coleman v. Quaker Oats Co.,

232 F.3d 1271, 1292 (9th Cir. @D). Accordingly, Plaintiff'sdiscrete claims that Dr.
Bruening took opportunities away from herchase of status as pregnant woman ang
retaliated against her by refusing to hold weekbetings are untimely. However, becau
Title IX does not “bar an employee from usiting prior acts as blkground evidence in

support of a timely claim,National R.R. Passenger Corp, 536 U.S. at 113, Ms. Skeltor

may use those actions as evidence that shéonged out of her position at the University.

C. Ms. Skelton’s Remaining Title IX Claim Fails

1. Ms. Skelton has not demonstrad that she was constructively
discharged.

Ms. Skelton’s single timely claim is thahe was forced to abandon her position

the PANW program because of the discrimimatmonduct of Dr. Bruening. Because Ms$

Skelton voluntarily agreed to give up hettitn and position as a Research Associate
Dr. Bruening, she must demonstrate gta was constructively dischargegbe Poland v.
Chertoff, 494 F.3d 1174, 1184 (9tir. 2007) (concluding thavidence of cross-country
transfer and demotion was insufficient asmatter of law to establish constructiv
discharge). Constructive disarge occurs where “the workjrconditions deteriorate, as
result of discrimination, to the point th#tiey become sufficigly extraordinary and
egregious to overcome the nmal motivation of a competéndiligent, and reasonablg
employee to remain on thebjdo earn a livelihood and to serve his or her employsd
Brooks v. City of San Mateo, 229 F.3d 917, 930 (9th Cir. 2000). To demonstr:
constructive discharge, Ms. Skelton musinpdo facts from whib a jury could infer
“conditions so intolerable that a reasble person would leave the joldd.

Ms. Skelton fails to meet &t high burden. She pointsttee fact that Dr. Bruening
stated that she would have to “problemvedlaround her pregnancy, that Dr. Bruenir
deprived her from ampportunity to submit an abstract on an article because of
pregnancy, that Dr. Bruening decided nopliaxce her in a study catinator position, and

that Dr. Bruening admonished her for failingatibtend the second day of a conference. §
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cites these actions to support her more ggneonclusory allgation that there was
“continuing hostility” from Dr. Bruaing that forced her tgsearch for another faculty
advisor, and ultimately leave the program.

But these facts, especiallyhen viewed along witlthe other actions ASU tooK

during the spring semester, ansufficient to establish thextraordinary and egregious

conditions needed for a consttive discharge claim. Durintpat semester, ASU alloweq
her to take a three-week paid break fromRA position to focus oher classes, allowed
her to drop a class, and gawer flexibility that she requestéd perform her RA position

at home so that she could care for her yocimtd. After Ms. Skelton filed a complain{

with ASU, Dr. Vaughn contacted Dr. Brueningry quickly to discuss Ms. Skelton’s

concerns, and then held a meeting with. i8&elton shortly thereafter. Dr. Bruenin
apologized for any misunderstanding andnpised to accommodate her pregnancy g
anticipated maternity leavéAnd around the same time, M&kelton thanked Dr. Bruening

for her “willingness to spiport me at what is a difficult tienin the program and my personi

life.” (Doc. 40, Ex. L). What'snore, Dr. Swan assistednmediating disputes between Ms.

Skelton and Dr. Bruening and ended ugting Ms. Skelton a letter of recommendation

that she used to transfer schools. Takerectilely, these facts arnnsufficient evidence
from which a jury could conclude thails. Skelton’s working conditions becam

intolerable.

2. ASU Was Not Deliberately Indifferent to Ms. Skelton’s
Complaints of Pregnancy Discrimination.

Finally, even if Ms. Skelton could demstrate that she was constructive
discharged from her position, she has failegstablish that the University was deliberate
indifferent to her complaints about pregnardiscrimination. To receive an award ¢
money damages from the BoardR#gents, Ms. Skelton must demonstrate that “an offig
who at a minimum has authority to addréiss alleged discrimination and to institut
corrective measures on the recipient’s behalf actual knowledge of the discriminatiq
in the recipient’s programs aifails adequately to respond3ebser v. Lago Vista Indep.
Sch. Dist., 524 U.S. 274 29@1998). To demonstrate thASU failed to adequately
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respond, Ms. Skelton mugt@wv that ASU was deliberatelgdifferent to her complaints
of pregnancyliscrimination. Deliberate indifferencecurs where the response “is clear
unreasonable in light ahe known circumstancesReese v. Jefferson Sch. Dist. No. 13,
208 F.3d 736, 739 (9th Cir. 2000).

Ms. Skelton does not point to any eviderfrom which a jury @auld conclude that
the University was deliberately indifferent terhrcomplaints. Shortlgafter receiving her

OEI complaint, the University scheduled a mrggeto allay her concerns, and Dr. Bruenin

apologized for any coosion and assured Ms. Skelthrat she would accommodate he

pregnancy. And when Ms. 8kon complained about notibg able to work from home

during spring break, Dr. Swan m&ith her and Dr. Brueningnd the University allowed

her to work from home. Finally, the University accommodatduketorequest to seek out

an additional mentor which would allow herawoid working with Dr Bruening. Plaintiff
points to no evidence from whiehjury could conclude théte University was deliberately
indifferent. Rather, the Universityesponded to each of her concerns that she expres
Because Ms. Skelton is only s@&k monetary relief, this ian additional, independen
reason for granting Defendant’s kitun for Summary Judgment.
CONCLUSION

Most of Ms. Skelton’s claims are barredthg statute of limitations. Her remainin
claim—that she was forced oafther position—Ilacks merithus, the Court will grant the
Motion for Sumnary Judgment.

IT IS THEREFORE ORDERED that the Defendants’ Motion for Summar
Judgment (Doc. 39) GRANTED.

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly.

Dated this 6th day of March, 2019.

G. Murray gnow
Chief United States District Judge
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