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Administration,

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Gwendolyn Smith, No. CV-17-01041-PHX-GMS
Plaintiff, ORDER
V.

Commissioner of  Social  Security

Defendah

Pending before the Court is Claimaatvendolyn Smith’s appeal of the Socia
Security Administration’s (SSA) decision torgedisability insurane benefits. (Doc. 16).
For the following reasons, the Court veesa the ALJ's decision and remands for
consideration in accordee with this opinion.

BACKGROUND

Gwendolyn Smith filed for disability Imefits on July 11, 2013, alleging 3

disability onset date of Juri, 2013. Ms. Smith’s applicath for SSA disability benefits

}S 4

asserted a neck and backuny. (Tr. 167). Her claim was deesd on November 4, 2013
reconsideration was denied &ebruary 6, 2014. (Tr. 831). Ms. Smith requested a
hearing in front of an administrative lawdge (ALJ), which was heldn July22, 2015.
The ALJ determined that M&mith had the severe impairnteof fibromyalgia. (Tr. 19).
The ALJ found thatMs. Smith had the residual furmtial capacity (RFC) to perform a
full range of work at all exertional levelbut that she should only occasionally climb
ladders. (Tr. 21). Because the ALJ determitieat Ms. Smith could perform her past
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work or other work that exis in the national economshe ALJ found that Ms. Smith

was not disabled under the Social Security Act. (Tr. 25-26). The Appeals Council d

lenie

the request to review, making the Commissioner’s decision final. (Tr. 1-4). Ms. Smitt

now seeks judicial review of thigdision pursuant to 432.S.C. § 405(g).
DISCUSSION
l. Legal Standard

A reviewing federal court iV address only the issues ragsby the claimant in the

appeal from the ALJ’s decisiokee Lewis v. ApfeR36 F.3d 503, 517 n. 13 (9th Cir.

2001). A federal court may set aside a deniatlisfbility benefits when that denial i

either unsupported by substantaidence or based on legal errdhomas v. Barnhart

278 F.3d 947, 9% (9th Cir. 2002). Substantial evidensé'more than a scintilla but less

than a preponderance.ld. (quotation omitted). It is“relevant evidence which,
considering the record as a whole, a reasonable person might accept as aded
support a conclusionld. (quotation omitted).

The ALJ is responsiblefor resolving conflicts intestimony, determining
credibility, and reslwing ambiguities.See Andrews v. Shalala3 F.3d 1035, 1039 (9th
Cir. 1995). When adence is “subject to more than oregional interpretation, [courts]
must defer to the ALJ's conclusionBatson v. Comm’r of Soc. Sec. AdmBB9 F.3d
1190, 1198 (9th @i 2004). This is sodrause “[tlhe [ALJ] andhot the reviewing court
must resolve conflicts in evidence, and if the evidence can supfieet outcome, the
court may not substitute its juehgnt for that of the ALJ.Matney v. Sullivan981, F.2d
1016, 1019 (9th Cir. 1994citations omitted).

[I.  Analysis

Claimant alleges that the ALJ errdy (1) improperly rejecting the treating
physician’s opinion, and §2mproperly discounting/ls. Smith’s credibility.

A. Medical Opinion Evidence

A “treating physician” is onevho actually treats the claimahgester v. Chater81
F.3d 821, 830 (9th Cir. 1995Vhen a treating doctor’s opinion is not contradicted
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another doctor, it may only be rejected for clear and convincing reddoifsa treating
doctor’s opinion is contradicted by anotltgrctor, it may only be rejected for “specifi
and legitimate reasons supporteg substantial evidence the record for so doingld.
(citations omitted).

At the hearing, Dr. Eric Schmitter tegdidl as a non-examining medical expert; |
was questioned by both the Abkd the Claimant's attorneyTr. 37—-40). He reviewed
the record and agreed with a diagnosidilmfomyalgia. He noted that there was vel
modest orthopedic evidence. He opined it Claimant’s pain might be a somat
manifestation of depressi, and as such, she would neethttyease rather than decreas
her activity. He did not believe that the @f@nt would have any limitations on lifting
standing, walking, sitting,climbing, kneeling, orreaching. The ALJ assigne
Dr. Schmitter's opinion great weight “becau he has reviewed the entire medig
evidence of record, made conclusions consistath the recordanswered the [ALJ’S]

guestions, and offered amxplanation.” (Tr. 23).

Dr. Michael Steingart, a treating physioj completed a form that opined on

Claimant’s physical limitations. (Tr. 519-20). KH&ated that the Claimant could sit fg
four hours and stand or wallor two hours in an eightour workday. He believed
Claimant would need to alternate positionergv21 to 45 minutes, and would need

rest for five to nine minutes after changipgsitions. He noted that Claimant could li
ten pounds and could frequently bend and hesehands or feet. He also believed th
Claimant would need to have two to thadesences from work penonth. Dr. Steingart
did note that he believed tl@&aimant could work; howevethe vocational expert (VE)
testified that there would b work in the national econonfgr an individual with the

limitations described by Dr. Steingart. (152-53). The ALJ assigned Dr. Steingart
opinion little weight. (Tr. 24). The ALJ a&ted that Dr. Steingart’s opinion wa
inconsistent with the opinmo of the medical examiner. Dr. Steingart’'s opinion w
delivered through a check-the-box form with explanation for the limitations. The AL|

stated that the “opinion seems to list themkant’'s subjective complats rather than the
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objective evidence . . . [and] it may be possthi the doctor is lieg over sympathetic,
which biases his objectivity.ld. The ALJ noted thathe opinion was inconsistent with
the objective evidence.

Fibromyalgia is a “rheumatic disea#igat causes inflammation of the fibrou
connective tissues components of musdksions, ligamentsand other tissueBenecke
v. Barnhart 379 F.3d 587, 589 (9tlir. 2004). Its symptomsnclude “chronic pain
throughout the body, multipleender points, fatigue, stiffngsand a pattern of sleef
disturbance that can exacerbtte cycle of pain and fatigueld. at 590. Fibromyalgia is
“diagnosed entirely on the basis of patientgams of pain and other symptoms . . . [an
there are no laboratory tests confirm the diagnosis.ld. At the same time, “the
existence of fiboromyalgia and related adints is not synonymous with a finding g
disability,” which “is a function of how mucfthe Claimant’s] fiboromyalgia affects he
ability to work.” Engquist v. ColvinNo. 11-cv-02455-PHX-GMS*6 (D. Ariz. filed
April 8, 2013);see also Nazzal v. Astrugl6 Fed. Appx. 591593 (9th Cir. 2009) (“A
diagnosis of fiboromyalgia cannot automaligabe beyond challenge.”) (Kleinfeld, J.
dissenting). There is a difference between a lack of objective evidence that a Clg
has fibromyalgia and a lack of @gftive evidence thathe Claimant haglisabling
fiboromyalgia. Social Security regulationsote that it is important to “consider i
longitudinal record whenevgrossible because the symptoms of [fibromyalgia] can v
and wane so that a person may hawsl ‘days and good g&™” SSR 12-2p.

Here, the ALJ found that Claimant ha@ tbevere impairment of fioromyalgia, by
that Claimant was not disabled. The ALd dio, in part, by discounting Claimant’

treating physician in favor of the medicaxpert. Where two physicians’ opinion

contradict, the ALJ must prale specific and legitimateeasons for discounting the

treating physician’s opinion. The ALJ's rems do not meet this standard. The AL

discounted Claimant’s treatinghysician for using a checkbox form and not providing
adequate explanation. A phgigan’'s opinion cannot be discounted solely for using

checkbox format. Ninth Circuit precedentcsnflicting as to whether an ALJ is entitle
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to give less weight to a medical opinionevé the checkbox format is not supported

commentary or explanationSeeMolina v. Astrue 674 F.3d 1104, 111 (9th Cir. 2012)

(“We have held that the ALJ may ‘permissiblyed]| ] . . . check-off reports that [do] no
contain any explanation of the basaf their conclusions.™) (quotin@rane v. Shalala

76 F.3d 251, 253 (9th Cir. 1996)revizo v. Berryhill871 F.3d 664, 677 & n.4 (9th Cir
2017) (“[T]he ALJ was noentitled to reject the responsasa treating physician without
specific and legitimate reasons for doing @een where those respses were provided
on a ‘check-the-box’ form, were not accompmhby comments, andid not indicate to

the ALJ the basis for the phggn’'s answers.”). The ALdid not reject the treating
physician’s opinion, but rather, gave it lessigi® due to its laclof explanation for the
basis of such an opinion. A etkbox form may beven more problematic in the case ¢
fiboromyalgia, where the patient's descriptioh symptoms is so acial in determining
whether the disease exists and is disablingodés not allow a clainmds symptoms to be
evaluated and confirmed by examining andsulting physicians. Moreover, at steps o
through four of the sequential evaluatione ttlaimant maintains the burden of prog
Bustamante v. Massana62 F.3d 949, 954 (9th Cir0@1l). A checkbox form lacking
explanation approaches a faildoemeet the burden of proof.

The Commissioner also responds tha& &LJ gave other additional reasons fq
discounting Dr. Steingart’s opinion, and s@de no error by criticizing the checkbo
format. But the ALJ’s other reasons are probleendhe ALJ states that that there is n
explanation why Claimant needs to chapgsitions frequently ando explanation why
hand and standing limitations are necessarg AbJ provides no citeon to the record
for contrary findings. The Commissioner citesltiple parts of the record that could b

used to provide support for the ALJ’s position. (Doc. 18, pp. 12, 14). None of t

medical reports are cited by the ALJ, anfjotig-standing principles of administrative

law require us to review the ALJ’s deasibased on the reasoning and factual findir
offered by the ALJ—notpost hoc rationalizations that teempt to intit what the
adjudicator may have been thinkindg3tay v. Comm’r of Soc. Sec. Admib54 F.3d
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1219,1225 (9th Cir. 2009)The ALJ also asserts thatr.DSteingart is simply listing
Claimant’s subjective complaints and beingdy sympathetic. The ALJ fails to accour
for the nature of fibromyalgia, which relies subjective complaints. The ALJ also give
no specific explanation as tow the doctor is biase8ee Lester v. Chate81 F.3d 821,
832 (9th Cir. 1995) (“Whilethe Secretary ‘may imtduce evidence of actual
improprieties,” no such evidence exists here.”). On the whole, the Court finds thg
ALJ's decision to discount the treatinghysician’s opinion wa not supported by
substantial and legitimate eviden Because there is a ndedthe ALJ to make further

factual findings and consider the evidencdime with fiboromyalgia’s unique character

remand for further proceedings is appropridieichler v. Comm’r of Soc. Sec. Admin.

775 F.3d 1090, 1099-11@2th Cir. 2014).

B. Claimant’s Credibility

When a claimant alleges subjectivanptoms, like pain, # ALJ must follow a
two-step analysis to decide whether to créustclaimant’s testimony. First, the claimai
“must produce objective medical evidengk an underlying impairment which could
reasonably be expected to produce pfaen or other symptoms allegedSmolen v.
Chater, 80 F.3d 1273, 1281 it Cir. 1996) (quotindBunnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991)) (quotatiamarks omitted). The claimant doaot need to show “that
her impairment could reasonably be expedtedause the severityf the symptom she
has alleged; she need only show that it coe&sonably have caused some degree of
symptom.” Smolen 80 F.3d at 1282. Second, ifetlclaimant can make the showin
required in the first step artkde ALJ does not find any evedce of malingering, “the ALJ
can reject the claimant’s testimony about sleeerity of her symptoms only by offering
specific, clear and convingy reasons for doing sdd. at 1281.

The ALJ found that Claimant’s fibromigga could cause some of her sympton
and pain, but that her statentenegarding the intensity tfhe symptoms are not entirely
credible. The ALJ noted that the Claimanteported activities of daily living to the
consulting psychologi—such as feeding herself, shawgy brushing teth, preparing
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meals, ambulating independently, going to ¢fnecery story, driving, going to the ga
station, and running errands—a@nstrate that her impairmes are not disabling. (Tr.
22). The ALJ also explaineddahClaimant had no difficultyvith motor ability or sitting

during both the &aring and an examination fayconsulting psychologistd. Where a

“claimant engages in numerous daily actigtiavolving skills that could be transferre
to the workplace, the ALJ majiscredit the claimant’s allegations upon making spec
findings relating to those activitiesBurch v. Barnhart 400 F.3d 676, 681 (9th Cir
2005). But, “[o]ne does not need to be ‘utteigapacitated’ in order to be disabled
Vertigan v. Haltey 260 F.3d 10441050 (9th Cir2001) (quoting-air v. Bowen 885 F.2d

597, 603 (9th Cir. 1989)).

The limited activities cited bthe ALJ do not spport a conclusion that Claiman
engages in numerous activities that are temsle to the workplace. Moreover, th
report from the consultative examr which the ALJ relies on contains other stateme
from Claimant that contradidhe ALJ’s characterization of Claimant’'s daily activitie
The consultative examiner states that]h§ claimant reported she has difficultig
performing activities of self-care.” (Tr. 4p0Although Claimantacknowledged being
able to feed herself and shower, she “rezpiiassistance when attempting to compls
activities that involve heavy tihg, bending[,] or stooping.id. Claimant told the
consultative examiner that eslcould go to the grocery store and run errands but
“when she is required to engamgethese activities independgnshe is in persistent and

severe pain.”ld. The ALJ cannot select certainepes of evidence to credit whilg

ignoring others. The AlLalso found Claimant not credidbecause Claimant was able to

sit without evidencingoutward pain during both theonsultative examination and th
hearing. (Tr. 22). Given that Claimant has alleged severe restrictions in her ability
without pain, the Court agreesth the ALJ that these wefair considerations. However
without more, Claimant’s ability to sit for relatively short durations does not const
substantial evidence.
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Finally, the ALJ notes thdhe Claimant’s reports ofrhitations are not supported
by the medical expert’s assessment. The medical expert testified that there were “m
findings in the record withielatively normal examinains” and “there was no organig
basis for impairments.” The ALJ’s vague staents do not make clear whether the A
is discussing the lack afbjective evidence for fiboromyaly or the lack of objective

evidence for disabling fiboromjgia. That there are not examtions showig an organic

basis for Claimant’s limitations does notnflact with there being severe fibromyalgig.

The ALJ could support th conclusion byiting to evidence in theecord that Claimant’s
fibromyalgia is not disablingdowever, the ALJ provides rmtations for his claims and
his broad generalizations do rm@unt as substéal evidence.

CONCLUSION

The ALJ’s decision is not gyported by substantial evwdce. The ALJ rejected the

opinion of Claimant’s treatig physician, but féed to provide spefic and legitimate
reasons for doing so. With a disease like fibyalgia, the ALJ canngust point to the
lack of objective medical evidence; rathére ALJ must find support in the medica
record that the fibromyalgia is not didimg. The ALJ's rejection of Claimant’s

credibility was not supported bylsstantial evidence. Claimasfctivities of daily living

were not sufficient to suppoat finding of non-disability and geral statements of a lack

of objective medical evidencae not sufficient. Becauseh#re is conflicting evidence,
and not all essential factual issues havenbeesolved,” the Court remands for furthg
factual findings ad developmenftTreichler, 775 F.3d at 1101.
IT IS THEREFORE ORDERED that the ALJ's decision is vacated an
remanded for further factual findingsaccordance with this opinion.
Dated this 12th day of July, 2018.
. B

Honorable G. Murna Snow
United States District Jge
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