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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Carla Blackmore, et al., No. CV-17-01137PHX-ESW
Plaintiff, ORDER

V.

G Brent Larson, et al.,

Defendant.

The Court has reviewed the parties’ briefing concerning Defendaditgion to
Dismiss Plaintiffs’ First Amended Complaint with Prejudice” (Doc. 5@or the reasons
set forth herein, the Court will deny Defendants’ Motion (Doc. 50).

|. BACKGROUND

This is a personal injury actiasriginally filed in the U.S. District Court, Centra
District of California Upon Plaintiffs’ unopposed Motion for Change of Venue, the c
was transferred to the District of Arizona in April 2017. (Docs. 16, 2t)July 2017,

the parties met and conferred in accordance with Federal Rule of Civil Procedure

(Doc. 38). The Court subsequently issued a Case Management Order (Dodha9).

Court set April 2, 2018 as the discovery deadlinid. &t 2).
On April 4, 2018, Defendants filed a Motion to Compel Discov@pc. 43)

alleging that Plaintiffs failed to respond to discovery propounded in June 2017. Pla

! The parties agreed to the exercise of Magistrate Judge jurisdiction. (Doc. 31).
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did not respond to the Motion to Compel. On April 26, 2018, the Court granted

the

Motion to Compekbnd ordered Plaintiffs to respond to the propounded discovery no |ater
than May 4,2018 (Doc. 48). It is undisputed that Plaintiffs did not respond to the

discovery by this deadline.

Plaintiffs explain that Eva Hollands, who was the initial attorney assigned tq the

case, left the firm in December 2017. (D&4& at4). Purportedly, he case wasot

reassigned within the firm tBlaintiffs’ current counsel of record, Joseph Wangleijl

March 2018 (Id.). Mr. Wangler,explains that because he was not admitted to pragtice

in the District of Arizona, he had to obtgino hac vice admission before he could appear

in the case.(ld. at8). In his April 5, 2018 letter to defense counsel, Mr. Wangler states

that “[d]ue to an internal miscommunication in [his] office,” he had not formally soyg

pro hac vice admission tdahe District of Arizona, but anticipated that it would be ddrye

the next day. (Id. at 67). Mr. Wanglets letter also addresses Defendants’ Motion [to

Compe] conveying Plaintiffs

ht

position that the discovery requests in gquestion were

propounded improperligeforethe FRCP Rule 26 Initial Case Conference and the FRCP

Rule 16(b) Scheduling Order.(1d.) (emphasis in original) Mr. Wangler then states that

there is no issue with providing the discovery responses and that the responses :

prepared, he is “just waiting on the pro hac application to be submitted .Id.).” (

On May 9, 2018, Defendants filed the pending Motion to Dismiss (Doc. 50),

which requests that the Court dismiss this action with prejudice as a sanction

Plaintiffs’ alleged continued failure to respond to discovery. Plaintiffs have provided a

copy of a May 9, 2018 letter from Ms. Hollands to defense counsel regarding the Mo
to Dismiss. (Doc. 51 at 701). In her letter, Ms. Hollandsotesthat Mr. Wangler “is

still waiting for documentation from the Central District of California in order |to

complete thepro hac vice proces$s (Id. at 71). Ms. Hollands letter states that
Plaintiffs’ discovery respoms areenclosed. I@.). On May 21, 2018, Mr. Wangler wrote
defense counsel, explainingpat his applicationfor pro hace vice admission was

approved and that he has caused Plaintiffs’ discovery respmnbese-generated under
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his nameandsignature. (Id. at 73). Mr. Wangles letter also states that heproducing
to defense counsel all responsdecuments in Plaintiffshossession, custody, or contro
(1d.).
[I. DISCUSSION
Pursuant to Federal Rule of Civil Proced@®®(b)(2)(A) the Court mayissue

appropriate sanctiewhen aparty fails to comply with discary orders. The Courthas
broad discretiornn issuingthe appropriate sanction. Howeyvarcasedispositive sanction
is appropriate only if the plaintif nhoncompliance is “due to \Willness, badaith or
fault.” Henryv. Gill Industries, 983 F.2d 943, 946 (9th Cir. 1993) (citation omitte@iis

requirementoes not require a finding @frongful intent or any particular mental state.

Rather, “[d]isobedient conduct not showm be outside the control of the litigant i
sufficient to demonstrate willfulness, bad faith, or faulidrgensen v. Cassiday, 320 F.3d
906, 912 (9th Cir. 2003) (citation omitted)

The Ninth Circuit has “constructed a fiyart test, with three subparts to the fift
part, to determine whether a cafispositive sanction und&ule 37(b)(2)s jus{.]’
Connecticut Gen. Life Ins. Co. v. New Images of Beverly Hills, 482 F.3d 1091, 1096 (9th

Cir. 2007). The factors are as follows:

(1) the publi¢s interest in expeditious resolution of laigpn;

(2) the court's need to manage its dockets; (3) the risk of
prejudice to the party seeking sanctions; (4) the public policy
favoring disposition of cases on their merits; and (5) the
availablity of less drastic sanctionsThe subparts of the
fifth factor are whether the court has considered lesser
sanctions, whether it tried them, and whether it warned the
recalcitrant party about the possibility of caBspositive
sanctions.

Id. (footnotes omitted). The Ninth Circuit has explained that the abdVtest’ is not
mechanical. It provides the district court with a way to think about what to do, not a
of conditions precedent for sanctions or a script that the district court must follda].]
“The most critical factor to be considered in edispositive sanctions is whetha

party's discovery violations make it impossible for a court to be confident that the p

1%
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will ever have access to the truetfat Id. at 1097 (internal quotation marks and citatio
omitted).

The discovery at issue in Defendants’ Motion to Dismiss was propounded on
21, 2017 prior to the parties’ Rule 26(f) meeting. In their brief opposing the Motion
Dismiss,Plaintiffs correctly explain thatnderFederal Rule of Civil Procedure 26(d)(1
“a paty may notseekdiscoveryfrom any source before the parties have conferred
required byRule 26(f) except in a proceeding exempted from initial disclost
under Rule 26(a)(1)(B)or when authorized by these rules, by stipulation, or by cq
order? (Doc. 51 at 34). Here, the parties did not obtain a Court order

begin discovery prioto the Rule 26(fonference.Further, there is no evidence that th

parties stipulated to commencing discovery prior to conferring pursuant to Rule 26(f).

Defendants’ June 21, 2017 discovery requests were prematurely propSuhde
addition, Defendants do not explain why they waited until after the expiration of
discovery deadline to file their Motion to CompelYet as Plaintiffs rightly concede
Plaintiff's “could have, and should have, handled this discovery issue in a better ma
(Doc. 51 at 5). But the Court does not find that Plaintiffs have so damaged the int
of the discovery process that there is no assurance that the case can proceed on
facts. See Connecticut Gen. Life Ins. Co., 482 F.3dat 1097 (Where a party soamages
the integrity of the discovery process that there can never be assurance of procee
the true facts, a case dispositive sanction may be appropriafgier considering the
five-part test explained above, the Cadwes not find that theecord in this cassupports
the issuance of terminating sanctions. As such, Defendants’ Motion to Dismiss (Do
will be denied. The Courtwill set atelephonic conferenc® discusshe stéus of the

caseand amendment of thwetrial deadlines.

2 DefendantsMotion to Compel(Doc. 43)did notexpresslyalert the Court that
the discovery was propounded prior to the parties’ Rule 26(f) meeting.

3 The Courts Case Manac?ement Order providest the April2, 2018discovery
deadline includes resolution of discovery disputes. (Doc. 39 at 2 n.2).
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1. CONCLUSION

Based on the foregoing,

IT IS ORDERED denying Defendants’ “Motion to Dismiss Plainsff First
Amended Complaint with Prejudice” (Doc. 50).

IT IS FURTHER ORDERED setting atelephonic Status Conference fa
September 27, 2018 at 2:00 p.m. Counsel forPlaintiffs shall initiate thecall to

chambers (602-322-7620).

Dated this 20th day of September, 201¢
Eileen S. Willett

United States Magistrate Judge
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