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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Vickie Guanzon, No. CV-17-01157-PHX-GMS
Plaintiff, ORDER

V.

Vixxo Corporation,

Defendanh

Pending before the Court is PlafhtVickie Guanzon’'sMotion for Conditional
FLSA Collective Action Certifiation and Notice. (Doc. 19). For the following reasor
the Motion is granted in paand denied in part.

BACKGROUND

Defendant Vixxo Corpa@ation is a faciliies management company servici
various retail stores and restaurants throughlimutUnited States and Canada. (Doc. 1
1 12). Vixxo operates multiple service centdm®ughout the countrto respond to its
clients’ needs. These service centers acatém in Arizona, California, Texas, lllinois
Indiana, Florida, Connecticut, and pdgiother states. (Doc. 1 at | 7).

Plaintiff Vickie Guanzorworked as a Customer Service Team Lead at Vixx
Arizona location between April 2015 and Awg?016. (Doc. 1 at | 4). Vixxo has
company policy that all Teanheads are salaried enogkes and are exempt fron

receiving overtime pay under the Fair Labaarfstards Act’'s (“FLSA”) administrative or
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executive exemptions. (Doc. B 4; Doc. 27 at 14). MdGuanzon alleges that he
position required her to answer phone calls f\imxo clients, resolve the client’s issus
according to Vixxo protocolsand provide updates to éhclients and Vixxo sales
representatives. (Doc. 1 at § 14). Coesity her responsibilities, Ms. Guanzon furth
alleges that Vixxo wrongfully classifiedghTeam Lead position as exempt from overtin
compensation. (Doc. 1 at 1 15). She claihat she regularly wodd more than forty
hours per week, and Vixxo is lojeated under FLSA to pay hewertime. (Doc. 1 at | 4).

Another Team Lead, Mark Fagen, signedealaration that he worked as a Team

Lead in Vixxo's Arizona offte between January 2015 afdril 2016. (Doc. 19-4 at
1 3). Like Ms. Guanzon, Mr. Fagen claimedtthe primarily answed phone calls from
Vixxo clients, followed a specific protocdio resolve the is®) and reported any
developments to the client &rVixxo sales representativegDoc. 19-4 at § 6). Mr.
Fagen similarly claimed that Vixxo paid hinbase salary and neveaid overtime, even
though he regularly worked motiean forty hours per weekKDoc. 19-4 at § 4). He alsd
testified from experience and direct obsematthat other Team Leads in the Arizon

office also responded to client calls aceéogdto the same protocol, regularly worke

more than forty hours per week, and nensmeived overtime compensation. (Doc. 19+

at 1 11-13). Mr. Fagen believes that Teagads in other Vixxo locations have similg

experiences, although he does not have persmmaviedge of this fact. (Doc. 19-4 aft

14).

Ms. Guanzon presented the court with gi@scriptions for Customer Service Tea
Leads in other Vixxo offices.In Los Angeles, the Tearhead is described as “the
primary liaison” between the client and Vixxo facility mama@ce. (Doc. 19-2). The
listed responsibilities include interacting with clients and contractors, reviewing r
and monitoring services. (Doc. 19-2). Fiether branches in Maryland, Indiana, ar
Texas describe the Team Lead position @arty identical terms. (Doc. 19-5). The
Arizona branch where Ms. Guanzon and Magen worked also described the Tes

Lead position in these sam@rds. (Doc. 19-5).
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On April 18, 2017, Ms. Guanzon fdea putative collective action complain
claiming relief under FLSA. (Doc. 1). She segsently requested this Court to certify
conditional collective action under 29 U.S8216(b).

DI SCUSSION
l. Legal Standard

An employee may bring an FLSA coltee action on behalf of herself and othe

employees who are “similarly situated.29 U.S.C. § 216(b). However, neither the
statute nor the Ninth Circuit defines the phrase “similarly situated.” To deterr
whether employees are similarly situated ungeSA, District couts within the Ninth
Circuit generally followa two-step approachColson v. Avnet, Inc., 687 F. Supp. 2d 914
925 (D. Ariz. 2010). At thdirst step, courts conditionally certify a collective action
the plaintiff presents “substantial allegats that the putative class members we
together the victims of a singliecision, policy, or plan.”ld. (citing Thiessen v. Gen.
Elec. Capital Corp., 267 F.3d 1095, 1103 (10th Cir.@D) (other citations omitted). If
the plaintiff meets this burde the potential members ofetltollective action are notified
and presented the opportunity to opt-into the lawsbdl.son, 687 F. Supp. 2d at 925. A
the second step, which takes place aftericatibn and discoverndefendants may move
to decertify the class, and the Court revisiits question of whether the class membg
are similarly situated.ld. The second step applies a ahustricter standard than thg
initial notification step.Id.

Because plaintiffs bring ntions for conditional certification prior to significan
opportunities for discovery, and because piien members to theollective action must
opt-in, plaintiff's burden for cornitional certification is light.Prentice v. Fund for Public
Interest Research, Inc., 2007 WL 2729187, at *2 (N.D. Cdbept. 18, 2007). This fairly|
lenient standard in the Ninth Circuit typilyaresults in conditional certificationShaia v.
Harvest Mgmt. Sub LLC, 306 F.R.D. 268, 272 (N.D. C&l015). “All that need be showr

by the plaintiff is that som@lentifiable factual or legal mes binds together the variou

claims of the class members in a way thediring the claims together promotes judicigl
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efficiency and comports withthe broad remedial poligeunderlying the FLSA.”
Wertheimv. Sate of Arizona, 1993 WL 603552, at *1 (D.AriSept. 30, 1993). Plaintiffs

may not, however, rely on mere allegatiohat must provide some factual basis that

potential plaintiffs are similarly situatedSee Shaia, 306 F.R.D. at 272yelasquez v.
HSBC Fin. Corp.,, 266 F.R.D. 424, 427 (N.D. CaR010). Furtherat this initial
notification stage, “the Court is concednenly with whether a definable group o
similarly situated plaintiffs exists.¥Marren v. Twin Islands, LLC, 2012 WL 346681 at *2
(D. Idaho Feb. 2, 2012). Thus, in detning whether to conditionally certify g
proposed class for notification purposes ontyirts do not reviewhe underlying merits
of the action.Colson, 687 F. Supp. 2d at 926.
[I.  Analysis

Ms. Guanzon has met the lenient staddar notifying poéntial class memberg
about opting into the class. r&i, Ms. Guanzon has presentedufficient factual or legal
nexus to support her allegation that Vixxoaire Leads are similarlgituated, especially
considering the limited oppmmities for discovery up tahis point. Based on
Ms. Guanzon’s complaint, Mr. Fagen’s dectama, Vixxo’'s three jobdescriptions in its
Response, and the fiyeb postings in various Vixxo locations, Team Leads are prima

responsible for answering clients’ phone calls and resolving clients’ issues. Fu

Vixxo admits that it uniformly exemptsll Team Leads from FLSA protections.

Together, these facts sufficiently substantite Guanzon’s claimghat Team Leads are

the subjects of a Vixxo policy that exempitem from overtime pay. Although Vixxg

claims that different Teamdads working in different locations for different clients are

not similarly situated, this claim is notmuorted by the identical language in the ja
postings for Team Leads in ttiple locations and for different clients. Whether th
differences between Team Leads are substastiaugh to defeatollective action is a
guestion better resolved at the second stag@aaliysis after a period of discovery.
Second, notifying potential class membexsuld promote judicial efficiency and

comport with the broad remedial policiesdenlying the FLSA. Ms. Guanzon sugges
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that the potential group “involves less th&® Employees.” (Do@&4 at 6, n. 1).
[11.  Judicial Notice

Due to Vixxo's assurance that all €iamer Service Representatives dre

nonexempt and paid for overtime, (Doc. 28a5), the Court authaes notification only
for current and former “Customer Servi€eam Leads” employkby Vixxo throughout
the United States from three years prior to #se@ance of the Notice to present. Of tho
individuals, Customer SenaclTeam Leads who were notighavertime compensation for
hours worked beyond forty (40) in a weekaatate not less thamne and one-half (1.5)
times their regular wage may sign amesgnent to join th collective action.

Ms. Guanzon did not propose many sfiedaletails concerning the manner an

form of judicial notice. She instead propdsto meet and confer with Defendant

resolve these questions. In the briefing, theigmspecifically disputed whether standaf

mail should be the lone methdor contacting potential plairfts. At least two district
courts within the Ninth Circuit have gently allowed for email notification.Leona
Marino v. CACafe, Inc., 2017 WL 5713390, at *5 (N.D. Cal. Nov. 9, 201Dgsio v.
Russell Road Food and Beverage, 2017 WL 4349220, at *45(D. Nev. Sept. 29, 2017
(granting plaintiff's request to contact mbers by mail and email and to send te
message notifications). Emailasstandard form of communtezn; thus, in this case, the
Court declines to limit notification to stdard mail. Concerng telephone numbers
plaintiff's stipulation to rguest phone numbers only fpotential class members afte
contact via standard mail and email have failed is reasonable.
CONCLUSION

For the reasons above, tGeurt conditionally certifiega class of Vixxo Customer|

Service Team Leads pursuant 29 U.S.C. § 216(b),nal Ms. Guanzon’s Motion for

Conditional Certification is grantein part and denied in part.

IT ISHEREBY ORDERED that the Motion for Conditional Certification (Doc|

19) is granted in part andmied in part as follows:

1. The Court conditionally certifiea collective action under 29 U.S.C.
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8 216(b) (Doc. 19) and permitee named Plaintiff to pursuelief with any similarly
situated individuahs described below:

All current and former “Custoar Service Team Leads” (1)
who were employed byixxo throughoutthe United States

from three years prior tthe issuance of theotice to present,

and (2) who were not paid estime compensation for hours
worked beyond forty40) in a week at eate not less than one
and one-half (1.5) times theiegular wage, and (3) who sign
an agreement toijo the class.

2. Within fourteen (14) days of the date of thiOrder, Defendants shal
provide Plaintiff's counsel with names,staknown mailing address, last known ema
addresses, and dates of employtrienall potential class members;

3. Parties shall meet and confer ceming the propeform, content, and
method to notify potential class members, anthin thirty (30) days, the parties shall
file the proposed Notice andyanbjections with the Court.

Dated this 3rd daof January, 2018.

Honorable G. Murra Snow
United States District Jue
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