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79 v. Ryan et al

wO

David Louis Colson,

V.

Charles L. Ryan, Director of Arizona
Department of Corrections; and the
Attorney General of the State of Arizona,

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Petitioner, ORDER

Respondents.

Doc.

No. CV-17-01207-PHX-DGC (BSB)

In February 2013, Petitiongpled guilty in state cotirto one count of sexual

conduct with a minor and two cosnof attempted child molestati. Doc. 22-1 at 12-15.

He presently is confined in stgieéison serving a 27-year sententd. at 18-24. He filed

a petition for writ of habeas corpus on A4, 2017. Doc. 1. His second amend¢

petition asserts multiple grountts relief based on allegationisat the state court lackec

jurisdiction and he was denied thght to counsel. Docs. 11, 28.

(R&R) that the petition be deniexs untimely. Doc. 40. Egoner has filed objections to

Magistrate Judge Bridget S. Bad#k@s issued a Report and Recommendat

the R&R, to which the Statieas responded. Dac4l, 42. The Coumwill overrule the

objections and accept JudBade’s recommendation.

Statute of Limitations.

Petitions for habeas corpus are govermgthe Antiterrorismand Effective Death
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Penalty Act of 1996 (AEDPA), 28 U.S.C. 841 et seq. The AEDPA establishes a or

year statute of limitations fdrabeas petitions filed by stgiesoners. § 2244(d)(1). The

limitation period generally begins to run whtre state conviction becomes final by th
expiration or conclusionf direct review. § 2244(d)(1)(A Statutory tolling is available
for the time during which a pperly filed application fo post-conviction relief is
pending. 8§ 2244(d)(2). For equitable tagito apply, the petitioner “must show tha
(1) some ‘extraordinary circumstance’ preteghhim from filing on time, and (2) he ha
diligently pursued his rights.” Luna v. Kernan, 784 F.3d 640, 646 (9th Cir. 2015
(citing Holland v. Florida, 560 U.S. 631, 649 (2010)).

II.  The R&R and Petitioner’s Objections.

Judge Bade found that the AEDPAMse-year limitation period began to ru
on April 7, 2016, after conction of Petitioner's post-corstion relief proceedings.
Doc. 40 at 4. Judge Bade further foundttRetitioner's habeas petitions are time bart
because they were filed aftexpiration of the limitation ped on April 7, 2017.1d. at 5.
Judge Bade concluded that Petitioner is entitled to statutory tolling because h
applications for post-convion relief were untimely and énefore not “properly filed”
for purposes of 8§ 2244(d)(2), and Petitioner is not entitled to equitable tolling becau
has shown no extraordiry circumstancesld. at 6-7.

Petitioner does not specifically objectdodge Bade’s findings that the limitatio
period began to run on Apfil, 2016, and expickone year later before Petitioner soug
federal habeas relief. Rather, Petitionealiemges the AEDPA’s applicability to thig
case and contends that hidbkas petition “may be brought at any time.” Doc. 41 &
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(emphasis in original). The Court will review this argument de novo, and adopt withou

further discussion the portions of the R&B which Petitioner does not specificall
object. SeeFed. R. Civ. P. 72(bp8 U.S.C. § 636(b)(1)Jnited Sates v. Reyna-Tapia,
328 F.3d 1114, 1121 (9th Cir. 2003).

[ll.  Discussion.

Petitioner contends that he may files habeas petition at any time because

y

no
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criminal case was properly brought againsh under Arizona’s Constitution. Doc. 4]
at 2. This contention rests on Petitionepslief that the State of Arizona was ndg
properly listed as a party ithe indictment. Plaintiff claims that “to properly brin
criminal cases under Arizona’s Constitutione tiparty plaintiff of record must beg
‘The State of Arizona’ [and the] superiaowrt has no jurisdiction over cases not broug
under Arizona’s Constitution in which TATE OF ARIZONA” is a party[.]" Id.
(citations and emphases omitted). Petitionerresteat because “The State of Arizong
does not appear as the plaintiff of recordhe“superior court had no jurisdiction of th
cause [and the] AEDPA . [is] not applicable.”ld.

As previously noted, these assertions amolous. Doc. 13 at 6. “[T]he use o
capital letters in the caption ah indictment is irrelevant to the issue of subject matf
jurisdiction.” United Sates v. Mitchell, 405 F. Supp. 2d 60%04 (D. Md. 2005).
“It makes no sense to rest a jurisdictiomastinction upon the use of all upper cas
letters or a mixture of upper and lower céstters. The federalotirts abandoned this

level of formalism long ago.”ld. (citation omitted).

Citing Article 1l of the United State€onstitution, Petitioner asserts that hjs

criminal case was within the original jadiction of the United States Supreme Col

because the State of Arizona is a party ® ¢hse. Doc. 41 at 5-6. But nothing

Article Il strips Arizona courts of their pisdiction over state law criminal cases$

Moreover, insofar as Petitioner “challengesettter the Arizona Cotitution and statutes
properly assign jurisdiction to hear criminakea to the superior court, he has not sho
a violation offederal law.” Lopez v. Ryan, No. CV-11-1755-PHX-GMS (LOA), 2013
WL 3967617, at *3 (D. Ariz. Aug2, 2013) (emphasis in original).

Petitionercites Ex Parte Sebold, 100 U.S. 371 (1879), fahe proposition that
federal courts may exercise appellatasgiction by habeas corpus directlyd. at 7.
Sibold, however, “was decided long before astatute of limitations was enacted g
to habeas corpus actions and [does de#l] with delay in seeking a writ."Forney v.
Warden, Lebanon Corr. Inst., No. 3:08-cv188, 2009VL 47014, at *4 (S.D. Ohio Jan. 6
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20009).

Finally, Petitioner challenges certajpurported “findings” by Judge Bade
“(1) that a criminal case wgalawfully broughtunder the provisions of Arizona’s
Constitution ‘in the Maricopa County Superi@ourt’; (2) that ‘the Arizona Rules of
Criminal Procedure’ are applicable;n@ (3) that Petitioner had constitutionall
‘appointed counsel’ post-conviction[.]" Doél at 2. Judge Bade made no such findin
in the R&R. Rather, in settg forth the factual and prooa@l background, Judge Bad
simply noted that Petitioner pleglilty in superior court, tt he sought post-convictior

relief under Rule 32, and that his appointedrsel found no colorablclaim for relief.

Doc. 40 at 2. To the exteRetitioner objects tthe background section of the R&R on

the ground that the supericourt lacked jurisdiction ovdris criminal case, the objectior
is overruled for reasons set forth above.

In summary, the habeas petitions arémely because Petitiondiled them after
the limitation period expirednal has not shown an entitlemeatstatutory or equitable

tolling. The Court will accept the&R and deny Haeas relief.

IT IS ORDERED:
1. MagistrateludgeBridgetS. Bade’s R&R (Doc. 40) iaccepted
2. The second amendgdtition for writ of habeas corpus (Doc. 113enied

with prejudice.
3. A certificate of appealability denied
4. The motion to dismss for fraud (Doc. 35) ideniedas moot.
5. The Clerk is directed terminate this action.
Dated this 13th day of April, 2018.

Nalb ottt

David G. Campbell
United States District Judge
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