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New York Mellon et al Doc.
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Steven Paul Nickolas, No. CV-17-01234-PHX-JJT
Plaintiff, ORDER
V.

Bank of New York Mellongt al.,

Defendants.

At issue is Defendants The Bank Méw York Mellon f/k/a the Bank of New
York as Successor in Interdst JP Morgan Chase Bank, N.8olely in its Capacity as
Trustee for the Structured Asset Mortgageestments Il Trust 2006-AR8 Mortgag
Pass-Through Certificates Series 2006-AH8 Structured Asset Mortgage Investmer
II, Inc.’s Motion to Dismiss Riintiff's Complaint (Doc. 19MTD), to which Plaintiff
Steven Paul Nickolas fileal Response (Doc. 26, Resp.) aodcurrent Motion for Leave
to File First Amended Complaint (Doc. 2BITA). In this Order, the Court will also
resolve Plaintiff's Application for Teporary Restraining Order, Preliminary an
Permanent Injunctions (Doc. BINo party requested oralgarment for these matters, no
did the Court deem it necessanyresolve the pending MotionSeel.RCiv 7.2(f).

To begin with, Defendantslid not oppose PlaintiffsMotion to Amend, so
Plaintiff would ordnarily be entitled to summary disposition of that MotiSeeLRCiv
7.2(i). However, Plaintiff's Response to feedants’ prior-filed Mdéion to Dismiss fails

to meet any of the arguments in DefendaMstion except for Diendants’ request for
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the Court to dismiss this case m@s judicata grounds. To the extent Defendants arg
that Plaintiff fails to state a claim, PIl#ih simply states thatthe “First Amended

Complaint contains sufficient ¢ual matter that, when accepted as true and viewed in

light most favorable to the nonmoving partytates a claim of relief that is plausible on

its face.” (Resp. at 2-3.) This is simplystatement of the motion to dismiss standard &
not a substantive argument tiswhy Defendants’ ground®r dismissal of Plaintiff's
claim lack merit. As a result of Plaintiff'filure to meet Defedants’ arguments, the
Court would also find that Defendantseaentitled to summary disposition of the
Motion to Dismiss for failure to state a claiBeelLRCiv 7.2(i). The Cart has neither the
obligation nor capacity to exane the Complaint or Proped First Amended Complaint
and make Plaintiff's arguments agdidsmissal on behalf of PlaintifSee, e.g.F.D.I.C.
v. Garner 126 F.3d 1138, 1145 (9th Cir. 1997) (fimgl that the court may conclude the
a party that presents no applicable ckse in support of an argument waives it
Pelfresne v. Village of Williams Ba917 F.2d 1017, 1023 iy Cir. 1990) (“A litigant
who fails to press a point lgupporting it with pertinent albrity, or by showing why it
is sound despite a lack of suppng authority or in the face of contrary authority, forfei
the point. We will not do his researfdr him.” (internal quotations omitted)).

The Court will nonetheless examine Dedants’ arguments for dismissal g
Plaintiff's claims for failure to state a clairalbeit in the absenad any counterargument
from Plaintiff. The Court will also consider Bdants’ contention that Plaintiff's claim
is barred by the doctrine ods judicata
l. BACKGROUND

According to the Proposed First Ameddéomplaint (Doc. 24, PFAC) and the

judicially-noticed documents ithe public record or cemt to Plaintiff's allegatiorns

_ ! Defendants ask the Courtjtadicially notice numeroudocuments that are eithe
in the public recordand whose authenticitys not disputed, othat are central to
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Plaintiff's allegations. (Doc. 20.) Plaintiffid not oppose Defendants’ request, and the

Court sees no impediment to judicially tising these documents for the purpose
resolving Defendants’ Motion to DismisSee Lee v. City of Los Angel@50 F.3d 668,
688 (9th Cir. 2001).
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(Doc. 20), in 2006, Plaintiff obtained a lofor $896,500 through a Note and secured by
a Deed of Trust against rgafoperty in Scottsdale, Arizon&he Deed of Trust states:

The Note or a partial interest inethiNote (together ith this Security
Instrument) can be sold one or more times without prior notice to
Borrower. A Sale might result in a ahge in the entity (known as the
“Loan Servicer”) that collects PeriadiPayments due under the Note and
this Security Instrument and pemfies other mortgage loan servicing
obligations under the Note, this Satpinstrument, andApplicable Law.
There also might be one or more changéthe Loan Sereger unrelated to

a sale of the Note.

(Doc. 20 Ex. 1.) Countrywide Bank, N.Avas the lender and Mortgage Electronjc
Registration Systems, Inc. (“MERS”) wasetheneficiary and “nominee for the lender
and the lender’s successors and assigns” uheéeterms of the Deed of Trust. (Doc. 20
Ex. 1.)

Onceoriginated,the loan was deposited in a seitized trust—Plaintiff alleges
wrongly—by Defendant Structured Asset Myage Investments Il Inc. (“SAMI”) The
judicially-noticed property records proffefdy Defendants show that, in August 200D,
MERS assigned all beneficial interest arghts under the Deed dfrust to Defendant

U

The Bank of New York Mellon k/a the Bank of New York aSuccessor in Interest to Ji
Morgan Chase Bank, N.A. Sdfein its Capacity as Truse for the Structured Asset
Mortgage Investments Il Trust 2006-AR8 Mgage Pass-Through Certificates Seri
2006-ARS8 (“BNYM”), and BNYM substitutedReconTrust Company, N.A. as successgor
trustee. (Doc. 20 Exs. 2-3.)

In 2009, Plaintiff defaulted on thedn and ReconTrustecorded a Notice of

D
2}

Trustee’s Sale but, after Plaintiff receivadbermanent loan modifition, the sale was
cancelled in January 2010. (D&0 Exs. 4-6.) In2012, Plaintiff defalted on the loan
again, and ReconTrust recordedNotice of Trustee’s Sale for a sale to take place in July
2012. In a prior lawsuit, Plairftifiled suit against BNYM’s trust, MERS, and other

® Plaintiff sued the trustmglicated in the presentawsuit, Structured Asset
g/looorégg\ e8 Investments Il Trust 2006-AR8 Mgage Pass-Through Certificates Serigs

-3-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

parties on June 28, 2012. (Case No. 2-BD1922-R0OS.) During thpendency of that
litigation, BNYM substituted Quality Loan Sece Corporation (“Quigy”) as trustee.
(Doc. 20 Ex. 10.) In March 201%Plaintiff stipulated to dismiss the case with prejudig
(Doc. 20 Exs. 25, 26.) Arounddlsame time, Quality recordedNotice of Trustee’s Salg
for a sale to take place April 2015, which wasventually cancelledDoc. 20 Exs. 11,
13.)

In July 2015, Plaitiff filed for Chapter 13 bankrupy protection. (Case No. 2:15;

bk-09321-BKM.) In the bankrupy proceeding, Plaintiffiled an adversary proceeding
(Case No. 2:16-ap-00060-BKM)leging, as he does in thiawsuit, that the assignment
of interest and rights under the DeedTotist were wrongful and that BNYM lackeq

standing to foreclose. (Doc. 20 Exs.-28) Plaintiff voluntarily dismissed the

bankruptcy and adversary proceedings ec&@mber 2016 and filed the present case| i

April 2017. (Doc. 1, Comp.; Doc. 20 Exs. 28, 29.)
In the PFAC, Plaintiff seeks declaratorelief in the form of a determination
whether BNYM holds the Note @eed of Trust on Plaintiff' sesidence such that it has
right to enforce a claim against the resice by way of a foreclosure action. (PFA
1 32.) Defendant moves to sdiiss Plaintiff's claim unde Federal Rule of Civil
Procedure 12(b)(6) both becauseés barred by the doctrine oés judicataand because
Plaintiff fails to state a claim as a matter of law.
. LEGAL STANDARD
A complaint must include “only ‘a shoand plain statement of the claim showin
that the pleader is entitled telief,” in order to ‘give the dendant fair notice of what the
. . claim is and the gunds upon which it rests.Bell Atl. Corp. v. Twomb)y550 U.S.
544, 555 (2007) (quotinGonley v. Gibson355 U.S. 41, 47 (1957)3ee alsd~ed. R. Civ.
P. 8(a). A dismissal under Rul2(b)(6) for failure to state @aim can be based on eithe
(1) the lack of a cognizabledal theory or (2) isufficient facts tosupport a cognizable)
legal claim Balistreri v. Pacifica Police Dep't901 F.2d 696, 699 {9 Cir. 1990). “While a

complaint attacked by a Rul(b)(6) motion does not needtaiéed factual allegations, g

e.
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plaintiff's obligation to provide the ‘grounds’ ¢fis ‘entitle[ment] torelief’ requires more

than labels and conclusionsidaa formulaic recitation of thelements of a cause of actio

will not do.” Twombly 550 U.S. at 555 (citations one&itl). The complaint must thus

contain “sufficient factual madt, accepted as true, to ‘stadeclaim to relief that is
plausible on its face.’Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiigvombly 550
U.S. at 570). “[A] well-pleaded complaint may proceed aférstrikes asavvy judge that
actual proof of those facts iimprobable, and that ‘recoveryvery remote and unlikely.™
Twombly 550 U.S. at 556 (quotirfgcheuer v. Rhode416 U.S. 232, 236 (1974)).
1. ANALYSIS

A. Failureto Statea Claim

1. Securitization

With regard to Plaintiff's allegations garding the proprietyf the securitization
of his loan, Defendants argue that Plaintitida standing to contest the assignment of
loan into a securitizedust. (MTD at 12 (citingLial v. Bank of Am. Corp.2016 WL
372098, at *1 (9th Cir. Jan. 29, 2016).) Plaintiff's amendmentedaComplaint in the
PFAC do nothing to resolve ithdefect, nor does Plaintiffite any legal authority or
argue to the contrary in hiResponse. The Ninth Circuit hasncluded that a party sucf
as Plaintiff has no standing to challengevhkdity of an assignment or the securitizatig
of his loan.Lial, 2016 WL 372098, at *1 (apphg analogous Nevada lawgge also
Cervantes v. Countrywide Home Loans, |56 F.3d 1034, 10429th Cir. 2011)

(concluding that the plaintiffs failed wemonstrate injury resulting from no party bein

D
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in a position to foreclose thugh, for example, affecting the terms of their loans, their

ability to repay their loangyr their obligations as bawers). Moreover, amendment g
the Complaint would be futile&See Lopez v. SmjtB03 F.3d 1122, 113®th Cir. 2000)
(noting that leave to amerghould not be given when mplaint’'s defets cannot be

cured).
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2. Holder of the Note

Plaintiff's claim that BNYM is requiredo demonstrate it hotdthe Note before

initiating foreclosure proceedinge.§, PFAC | 32) is contraryo the applicable case

law, and Plaintiff provides no opposing authoor argument to Defendants’ motion tp

dismiss on these grounds (MTD at 12-13). Bupreme Court of Arana and this Court

have rejected the “show me the note” or “holder of the note” argument repe&ed|y|
e.g., Hogan v. Washgton Mutual Bank, N.A 277 P.3d 781, 782-83 (Ariz. 2012

(holding that “Arizona’s non-gicial foreclosure statutes aot require the beneficiary tg

prove its authority or ‘show the note’ befothe trustee may commence a non-judic

foreclosure.”);Diessner v. MER$18 F.Supp.2d 1184, 1187 (D. Ariz. 2009) (holding

that defendants had no obligation to prove taeythe “owner of # Note and Deed of]

Trust.”). While a creditor seeking to directipnforce the note in the face of default under

a Uniform Commercial Code @#gn would be required to pve its authority, Arizona’s
non-judicial foreclosure statty scheme was created spexfly to avoid the time and

expense of that cumbersome mdare. Under A.R.S. 88 33-8@1seq, when the parties

have executed a deed of trasid the debtor thereafter deltawon the promissory note, @

beneficiary or trustee need not prove they emtitled to enforce theote or deed before

holding a non-judicial foreclage sale. That party merely studo two thiigs: record the

notice of trustee’s sale pursuant to 8§ 8®8and then send the trustor notice of t

default, signed by the beneficiary or his a@geetting forth the unpaid principal balancs

A.R.S. 8 33-809(C)Hogan 277 P.3d at 783. Plaintiff'slaim thus fails as a matter o
law, and amendment of the Complaint would be futile.
3. Unity of the Note and Deed of Trust
While Plaintiff deleted several of the faet allegations in t Complaint that the
Note and Deed of Trust wesevered during securitizatioRJaintiff still claims in the
PFAC that the Structuredsset Mortgage Investments Il Trust 2006-AR8 Mortga

Pass-Through Certificates Ser306-AR8 “does ndtold a right to enforce the Deed of

Trust.” (PFAC at 15 1 2.) To the extent Pldfrgtill claims that seuritization resulted in
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severance of the Note ande@&l of Trust, making themnenforceable, that argumer
fails, see Vawter v. ReconTrust Co., N.2014 WL 125293, at *1 (9th Cir. Mar. 28,

2014), and Plaintiff provided the Court witto authority or argument to the contrary.

Amendment of the Complaimvould again be futile.
4, Owner ship of the Noteand MERS as Beneficiary

Defendants’ contention thatdtiff's allegations fail tahe extent they state thaf

MERS could not assign a beneficial interaatler the Deed of Trust because it “nev

owned the Note” and MERS was only a “niaal” beneficiary (Compl. 1 23-24) is

moot, because Plaintiff deleted those altege in the PFAC. The Court agrees with

Defendants that, under Arizona lasee Maxa v. Countrywide Loans, Indo. CV-10-
8076-PCT-NVW, 2010 WI2836958, at *6 (D. Ariz. Jul{t9, 2010), a beneficiary unde

a Deed of Trust need not awthe Note, and the judicialyoticed recordshows that

MERS was the beneficiary witbtapacity to assign its interest to BNYM. (MTD at 13.

Moreover, MERS may serve as beneficiarythe context of non-judicial foreclosures.

Zadrozny v. Bank of N.Y. Mellor20 F.3d 1163, 116®th Cir. 2013). Because any ne\
allegation Plaintiff makes as tpropriety in these respectsails as a matter of law,
amendment would again be futile.

In sum, Plaintiff's claim for declaratomelief in this matter fails as a matter g
law—a proposition that Plaintiff neither cadréen the PFAC nor bbered to oppose by
meeting Defendants’ arguments in the Respdo the Motion t@ismiss—and the Court
cannot conclude that any furtremendment will cure the dets in Plaintiff's Complaint
and PFAC. As a result, the @t must dismiss Plaintiff's claims with prejudice.

B. Res Judicata

Defendants also argue that, even if Plaintiff had successfully stated a clain
claim is barred by the doctrine ofs judicata The judicially-created doctrine ao&s
judicata, or claim preclusion, “bars litigation in a subsequent action of any claims
were raised or could have beesised in the prior action.Owens v. Kaiser Found.
Health Plan, Inc. 244 F.3d 708, 713 (9tRir. 2001). The doctrin@xists to prevent
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litigation on claims for which @very was previously availabto litigants and to ensure

finality of judicial decisionsBrown v. Felsepd42 U.S. 127, 131 (1979).

Because Plaintiff brings his cause of action under a federal statute, the
applies the federal standardrek judicata Forres judicatato apply, there must be: 1) a
identity of claims, 2) a final judgment on theerits, and 3) identitgr privity between the

parties.Owens244 F.3d at 713. “The central criteriondetermining whéter there is an

identity of claims between éhfirst and second adjudicatis is whether the two suit$

arise out of the same transactional nucleus of falttsdt 714 (quotindg-rank v. United
Airlines, Inc, 216 F.3d 845, 851 (9th Cir. 2000)).
Defendants contend that Plaintiff eittedready brought or could have brought h

present claim in his 2012 lawsuit in thissBict, Case No. 2:12-cv-01922-ROS. In thei

Motion to Dismiss (MTD at 8-12), Dendants demonstrate each of ties judicata
elements, and Plaintiff contests only et (3) by arguing that BNYM “was never i
party to the earlier action” (Resp. at 4).

In the 2012 lawsuit, Plaintiff named as dedwlant the trust that is also the subje

of, and Defendant in, the present lawsuitu&ured Asset Mortgage Investments Il Trust

2006-AR8 Mortgage Pass-Through CertifemtSeries 2006-AR8. But Plaintiff als
named as a defendant Bank AMmerica, N.A. (“BANA”") instead of BNYM in that
lawsuit®> Defendants argue that the law provigesrust cannot be ed, but rather the
trustee must be named as the defendard, thus BNYM was in effect named as
defendant in the 2011awsuit. Defendants also contenatlhe Court in the 2012 lawsui
proceeded as if the trustee, BNYM, was ndras a defendant. (MTD at 10-11 & n.34.)
But the Court in that lawsuit never thasncluded, or eveidentified BNYM as
trustee, and that case was dismissed omti#fa voluntary dismssal with prejudice of

his claims against the defendanThe dismissal may very Wéave been based in par

3 Defendants provide documents shogvithat, in 2013,BANA recorded an
assignment even though it hadnecorded interest in the Deedl Trust. (Doc. 20 Ex. 9.)
In December 2015, a correction was recortiedonfirm BNYM, not BANA, held all
beneficial interest and rights undeetbeed of Trust. (Doc. 20 Ex. 12.)
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on the fact that the Trust éor BANA were improper defelants, so the Court canngt
now conclude that an identitf parties exists betweehis and the 2012 lawstfitAs a
result,res judicatawould not act to bar Plaintiff's present claim. However, as the Court
concluded above, Plaintiff'sa@im fails as a matter of law.

IT IS THEREFORE ORDRED granting Defendant$he Bank of New York
Mellon f/k/a the Bank of Newrork as Successor in Inteteds JP MorgarChase Bank,
N.A. Solely in its Capacitys Trustee for the Structurégset Mortgage Investments |
Trust 2006-AR8 Mortgage Pass-Through Cexdites Series 2006-AR8 and Structured
Asset Mortgage Investments I, Inc.’s MotitmDismiss PlaintiffsComplaint (Doc. 19).
Plaintiff's claim in this lawsit is dismissed with prejudice.

IT IS FURTHER ORDERED denying as md@aintiff's Motionfor Leave to File
First Amended Complaint (Doc. 25) and Aipption for Temporar Restraining Order,
Preliminary and Permanelmjunctions (Doc. 31).

IT IS FURTHER ORDERED directing ¢hClerk of Court to enter judgment
accordingly and close this case.

Dated this 12th day of July, 2018.

N\

HongrAble nTJ._TucTu
United Staté$ District Jue

* Plaintiff did file his &rﬁesent claimagainst BNYM in tle 2016 adversary
eroceedln%, Case No. 2:16-apdB0-BKM, within his 2015 bakruptcy proceeding, Case
0. 5;15- k-09321-BKM, but the BankruptcCourt dismissed that claim without
prejudice.
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