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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Eddie Abel, No. CV-17-01248-PHX-GMS
Plaintiff, ORDER

V.

Bridgeway Advantage Solutions

Incorporated, et al.,

Defendants.

Covenant Consumer Direct LLC,
Third-Party Plaintiff,
V.
Destry Rogers,
Third-Party Defendah

Pending before the Couate the Motions for Summary Judgment of Defenda
Covenant Consumer Direct LLC (Doc. 71aBridgeway Advantag8olutions Inc. (Doc.
73)1 For the following reasons both motions are granted.

BACKGROUND

Plaintiff Eddie Abel lives with and cardésr Destry Rogers, his significant other.

Rogers has a physical handicap and requisds with many daily tasks and activities.

Abel provides that help, and diog the period relevant toithaction he was compensate

85

nts

1 The parties have requested oral argumdrite requests are denied. The parties

have thoroughly discussed the law and the evidemzkpeal argument will not aid the
Court’s decision.See Lake at Las Vegas Invest@Gm®up, Inc. v. Pac. Malibu Dev933
F.2d 724, 729 (& Cir. 1991).
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for some of his work through a program ééithed under the Arizona Health Care Co

St

Containment System Administration (“AHCCCS”), Arizona’'s Medicaid program.

Defendant Bridgeway Advantagsolutions is a managed care organization (“MCQO”) 3
contracted with the AHCCCS to coordinate services for individuals who qualify for
Arizona Long Term Car8&ervices program.

Defendant Covenant ConsanDirect (“CCD”) works with MCOs like Bridgeway

to provide services to AHCCQ8cipients. CCD provides tleenodels of care. The firs|

model is the traditional agency-based modalthis model, CCD employs the caregive

and takes care of recruiting, Img, firing, and training. Isupervises the certification
training and performance of the caregiver. Ehemregivers are referred to as “direct-cg
workers” (“DCW”).

The second model is the “agency with dedimodel—a co-employment model. |
this model the AHCCCS membere(, the person receiving cans)the co-employer of the
caregiver. The member has the power to dismiss the caregiver—they can terminaf
responsibilities to the member but cannot ieate the caregiver's employment. Wagg
are determined and paid by CCD.

The third model is the “self-directed attentdeare” (“SDAC”) modéand is entirely
self-directed by the membeThis model provides the grest flexibility for members and
allows them to hire their own family membeor friends as their caregiver. The memD
Is the employer of the “attendant care wotKEACW”). CCD works with the member as
a “fiscal employer agent” to handle thinlijlse payroll services.The member sets theg
ACW'’s wage from a range of state-establisipag rates. The member recruits, hire
trains, and fires the ACW. CCD must auikeran “Okay to WorlEorm” before the ACW
can begin work and issues paychecksh® ACW based on the number of work hou
authorized by the MCO and verified by ttember. The ACW chooses the method
payment. CCD, in turn, i€ompensated on a per-member basis from MCOs
Bridgeway. That payment rate does not depmmitthe number of hours the caregiver wor

in a given month.
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During the period relevant to this cadeggers participated in some of theg
programs. She hired Abel, her significant otlas her caregiver thugh an agency callec
ResCare in late 2014. The next yearg&s switched to CCD. Working with he
Bridgeway case manager, Rogdeseloped a Plan of Care noeet her care needs. Th
Plan set forth the services that Rogersaathid she needed. Bridgeway qualified her 1
thirty-two hours of paid care per week andhawized payment for those hours. If Roge
felt that she needed additidreare beyond what was outlin@d the Plan, she could asl
Bridgeway to approve the extnaurs for that week. She alsad the ability to request ar
increase of hours per week for which shelifjed, and she did so on multiple occasion
There is no evidence that Rogers ever appealed a denial of those requests thro
appropriate administrative channéls.

Rogers initially signed a service agresmwith CCD on Marie 15, 2015 (the
“March Agreement”). The March Agreementsvior either CCD’s first or second car
models, in which Abel woultde employed as a DCW by CCDdare for Rogers. (Doc.
82-1 at 3-6). Less than six weeks later Agmil 30, however, Rogers signed up for th
SDAC program when she learned that she ddel able to pay Abel a higher wage und
that program. She signed a Self-Direct¢ttndant Care Agreement with Abel, outlinin
the employer-employee relationship that woenist with Abel workilg as Roger’'s ACW.
(Doc. 72 at 196-97). Rogers and Abel agmed a Wage Memo, setting his pay at $10
per hour for a maximum of up to the thittyo hours per worlkor which Rogers was
authorized to receive reimbursed care under the AHCCCS program.

Rogers also signed a Self-Dited Attendant Care Agreemenigl.(at 199), and
Fiscal and Employer Agency Servicasle&Employer of Record Agreementid.(at 200—
04). Both documents outlined Rogersspensibilities as Abel's employer and CCD/

limited role in that relationship. CCD’s responsibilities inclugedviding an initial

~ 2 The AHCCCS Medical PolicjManual explains that the case manager (herg
Bridgeway employee) iresponsible for “[p]roviding thenember with a written notice of
action that explains the member’s right to file appeal if the mereb disagrees with the
a%hoo)rlzatlon of SDAC services (includinggthmount/frequency of a service).” (Doc. 7
a :
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training packet, dispensing payment to Abela bi-weekly schedule according to hou

approved by Rogers, providing worker's campation as directed by state law, al

various payroll functions.Id. at 202). As part of thosgreements, Rogers acknowledge

that she was responsible for “payment of arages and expenses that exceed the amg
authorized in [her] authorizgalan, are the result of overtawworked by the ACW, or areg
the result of overlap of services—tw@Ws working at te same time.” I¢. at 201). By
signing the Employee Agreement, Abel ackienged that “I understand that Covena
Consumer Direct is not financially responsilibr payment of serges | provide to the
Member in situations where: . . . [tihe MeenlPR allows me to w& overtime (hours in
excess of 40 per week unless approved inrackvdy Covenant Consumer Direct).” (Do
72 at 197).

Between 2015 and 2018, Abworked as Rogers’ AW and was compensated b
CCD for the authorized hours per week that worked. There are no allegations
evidence that Abel was not paar the number of approved hours so long as he wor
that many hours and timely submitted the rodocumentation t€CD. During this
period, Rogers and Abel informed Bridgewisat Abel was working in excess of fort
hours per week caring for Rogers and askedbdie compensated fat least forty hours
instead of only thirty-two. In 2018 Bridgay increased Rogers’ authorized hours [
week from thirty-two to forty.

In spring 2018, Abel undeemt shoulder surgery and svanable to work. Rogers
had some difficulty locating a replaceme®€W under CCD’s progm, and her new
MCO, United Healthcare, helped her find drestservice provider. United then sent CC
a closure authorization because it had transferred Rogers’ in-home care services to
agency. Pursuant to that direction from Utjt€CD ended its services to Rogers, and

longer dispensed payment to Abel.

Abel then filed this action, allegingahhe worked hours of overtime every wee

for which he was not compensated by CCBodgeway. He also alleges that CCD an

Bridgeway failed to pay him thminimum wage required by bofederal and Arizona law.
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For these alleged violations he seeks unpaattime wages and compensation for unpa
minimum wages.

DISCUSSION
l. Legal Standards

A principal purpose of summary judgment is “to isolate arsppate of factually
unsupported claims.’Celotex Corp. v. Catretd77 U.S. 317, 3224 (1986). Summary
judgment is appropriate ifthe evidence, viewednh the light most favorable to thg
nonmoving party, shows “that there is no genussee as to any matatifact and that the
movant is entitled to judgment asmatter of law.” Fed. R. Civ. P. 56(c). Only disput
over facts that might affect the outcometioé suit will preclude the entry of summar
judgment, and the disputed evidence mustsibeh that a reasonable jury could return
verdict for the nonmoving party.’Anderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986).

“[A] party seeking summary judgment alygmbears the initiatesponsibility of
informing the district court of the basis for its motion and identifying those portions of
record] which it believes demonstrate the abseof a genuine issue of material fact
Celotex 477 U.S. at 323. Parties opposingnsuary judgment are required to “cit[e] t
particular parts of materials in the recoektablishing a genuinesgiute or “show[] that
the materials cited do not establish the absencaf a genuine dispute.Fed. R. Civ. Pro.

56(c)(1). If the non-moving party’s oppositifals to do so, the court is not required 1

comb through the recomh its own to come up witleasons to deny a motion for summary

judgment See Carmen v. S.F. Unified Sch. Dig87 F.3d 1026, 1029 (9th Cir. 2001).
Il. Analysis

Under the various agreements entered bgdRs and Abel, Rogeis eligible to
receive a certain number of hewf reimbursed care as anleficiary of the government-
funded AHCCCS program. If shwishes to increase themdursed hours of care fof
which she is eligible, there is a separaté¢hme by which she can seek such authorizati

that is subject to administrative rather than federal court revieeAriz. Admin. Code

id
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R9-34-201et seq She cannot increase the authed number of reimbursed hours b
simply directing her caregiver—who also happens to be her significant other who
with her—to work more hours than her MCCQttaarizes, and then claim that an allege
co-employer violated overtime and minimumage laws by not paying her caregiver fq
those extra, unauthorized hours. And giveridiag the uncontestea@dcts demonstrate thal
neither Defendant was the co-employer of Atoathe extent he wked hours beyond the
authorized weekly allotment.

Overtime or minimum-wage liability undére Fair Labor Standards Act (“FLSA”)

as well as minimum-wage liability under the kelat Arizona statutes predicated on the

existence of an employer-employee relationsHgee29 U.S.C. § 216(b); A.R.S. § 23}

363(A). The question of whether CCD oridgyreway were Abel’s joint employers is i
guestion of law. See Martinez v. Ehrenberg Fire DjsNo. CV-14-00299-PHX-DGC,
2015 WL 3604191 at *2 (D. Ariz. June3)15). The Arizona Minimum Wage Act |00k
to the standards of the FLSA to determwleether someone qualifies as an employs
A.R.S. § 23-362(D), so resolution of thssue requires only a single analysis.

Parties do not dispute thRbbgers was Abel's employer. Abel alleges, howev,
that CCD and Bridgeway were his joint empaog, and are therefore liable for the paymse
overtime wages he alleges he worked. Utide~LSA, “[a] determiation of whether the
employment by the employers is to be coestd joint employment . . . depends on t
facts in the particular case29 C.F.R. § 791.2(a). In thGircuit, “the concept of joint
employment should be definegpansively under the FLSA.Chao v. A-One Med. Servs
Inc., 346 F.3d 908, 917 (9th Cir. @8). To determine whether antity qualifies as a joint
employer, the Ninth Circuit applies “economic reality” testSee Torres-Lopez v. May
111 F.3d 633, 639 (9th Cir9%7). That test looks to tHeircumstances of the wholeg
activity,” and specifically examines four factordBonnette v. California Health and
Welfare Agency704 F.2d 1465, 1469—70t(OCir. 1983). Courts ask “whether the allege
employer: (1) had the power hire and fire the employee[]R) supervised and controlled

employee work schedules or conditions of emgpient, (3) determined the rate and meth

-6 -

y
live
d

122

pd
!




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

of payment, and (4) maintained employment recordfs.”

A. Covenant Care Direct’s Motion for Summary Judgment

CCD is entitled to summary judgment. Tingb of the dispute centers on what tyy
of care provider Abel was tRogers, because the answerthat question informs the
Bonnettetest.

Abel’s responses to CCD’s motion for summgnaudgment rest on the premise thg
he was hired as a DCW by CCD. Brogershired Abel as a\CW, not a DCW. The
undisputed evidence establishes this. RogedsAbel signed a “Self-Directed Attendal
Care Employee Agreement” on April 30, 201bhat agreement detailed the arrangemg
between Rogers and Abel. In the agreement, Abel acknowledges that Rogers “ele
hire [him] for the position of Attendant CaWorker (ACW) to pegorm attendant care
services for [Rogers] in accadce with Arizona’s Self-Dacted AttendanCare (SDAC)
program.” (Doc. 72 at 196). hUs, there is no material dispudf fact that when Abel was
providing services to Rodgers vas an ACW, not a DCW.

Abel points to the March Agreement to disp this conclusion. But Abel was ng

a party to the March Agreement—it created no legal relationship created between Ab

CCD. It was between Rogers and CCI3edDoc 82-1 at 3) (“This Agreement is made

between Covenant Consumer Direct Personal,C&i@, . . . and . . . Destry Rogers.”). i
any event Abel presents no facts suggestiag ¢lien if he was a DCW, Rogers had t
authority to direct him as a DCW to provide services to herekeg¢eded her approve(

level of benefit and for which eithef the Defendants would be liable.

Second, the March Agreement predates (easlireplaced by) the April Agreement

to which Abel was a party. And the April Agement clearly createselationship between
Rogers and Abel in which Abel was workingas ACW. Third, tle rest of the evidence
suggests that he was working as an ACW datthe management aatity of CCD. For

example, Rogers herself testified that Abel ot need CCD’s authiaation before taking
time off. (Doc. 72 at 140-41)Rogers also testified th&CD was not involved in her
selection of Abel as her ACW. (Doc. 7298). When CCD'’s relationship with Roger

e

At

nt

eNt

cted

el al

=

) -

[72)




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

and Abel ended, it was at the direction Whited Healthcare, Rogers’ managed cgre
organization. (Doc. 83 at 39). United Htbhaare changed Rogers’ service provider, which
is why CCD informed Abel that it would no loegbe paying him to care for Rogertd.).

CCD never “fired” Abel. Rather, it terminatets relationship with Rogers after bein

L)

directed to do so by United.

Abel also points to a second document thatargues establishes his status as a
DCW. On April 30, 2015—the same day Alaeld Rogers entered the agreement setting
up Abel’s status as an ACW—CCD issuedAapproval to Begin Work” form authorizing
Abel to begin work as BCW. (Doc. 82-1 at 2). The form was never signed by Abel and

Pad

he was not given a copy. Yet on the satag, CCD issued an “Okay to Begin FE/
Services” form to Rogers, siiag) that Rogers was employiddel in the SDAC program.
(Doc. 83 at 54). This programmthe program fowhich Abel and Rogersntered the April
Agreement, under which Abel would be an\WC The two forms, issued the same day,
are thus inconsistent with one another.

This inconsistency is explained by acleation from Leslie Mitchell, Senior
Director of Operations for CCD. Mitchelkplains that the Approval to Begin Work form
contained in Abel’s file was filed in erraand CCD should havestead filed an Approval
to Being Work form for the SDAC program, wh is what Rogersral Abel had signed up
for that same day. (Doc. &8 38). Abel points to no ewtice to rebut this explanation
for the inconsistent document$he rest of the evidence alsopports the conclusion that
Abel worked as an ACW and that tfteem he relies on was filed by mistake.

In sum, then, the evhce establishes that Abel workesian ACW and that Roger

UJ

was his employer. The evidenceé\points to does not contratlthat conclusion. Rather
Abel offers only an agreememo which he was not part(and which was replacec
approximately one month later) and a documiged by CCD by mistakeNeither of those
documents establishes that Abel wagact a DCW rather than an AC¥ANd even if it

3 Abel also cites his own declarationdaone made by Destry Rogers. However
party cannot rely on “conclusory allegations yrsurted by factual data create an issue
of material fact."Hansen v. United States F.3d 137, 138 (9th Cir. 1993).

-8-
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did there is no suggestion tHaddgers had the authority dorect a DCW to provide careg
that would exceed her mamum AHCCCS benefit.
Those conclusions in turn inform thenth Circuit's “econont reality” test for
determining whether CCD was Abel’s joint employ8ee Torres-Lopei11 F.3d at 639.
Whether CCD had power to hire or fire Abalvhile CCD issue@n “Approval to

Begin Work” form, it did not hav@ower to hire or fire Abel As outlined in the “Self-

Directed Attendant Care Employee Agreenfdbgstry Rogers is the employer, not CED|

The FEA Agreement Rogers entered wiiCD stated that Rogers’ responsibilitig
included “[r]ecruiting, interviewing, checkingferences, hiring, . . . and dismissing ea
Attendant Care Worker.(Doc. 72 at 201). Rogers testified th#&ble could take time off

work without obtaining any permission from CCé&nd that CCD was not involved in he

selection and hiring of Abel. (Doc. 72 at,920-141). CCD did not fire Abel. Rather

Rogers’ managed care organipati United Healthcare, seGCD a closure authorization
which directed CCD to end itervices to Rogers. (Do83 at 39). CCD did not have
power to hire or fire Abel.

Whether CCD supervised and controlledePd work schedules or conditions g

employment The evidence establishes that a®\@W employed by Rogers, Abel’'s work

schedules and conditions of plmyment were determined IRogers, not CCD. The FEA
Agreement states that Rogers has respoitg over schedulingand managing Abel’s

work. (Doc. 72 at 201). The April Agreentestates that Rogers’ responsibilities incluc

~ 4The April A?reement explicithgtates that “I understand that Covenant Consur
Direct is the Fiscal and Employer Agenapnd assists the Member/PR with employ
related tasks. Covenant Consumer DIt8cCNOT my employer. The member/PR is m
employer.” (Doc72 at 196).

® The AHCCCS Medical Policy Manual, (Doc. 72 at 57), agrees: “As the empl
of the ACW, the member has resgimlities including, but not limited to:

a. Recruiting, interviewingand hiring the ACW(s)
b. Training the ACW(s) in the manner in which duties will be performed . . .

g. Supervising ACW(s), includg termination of emplayent if this becomes
necessary . ..."

-9-
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“directing the day-to-day care of the Meamband working out conflicts between thie

Member . . . and the ACWSs.”Id at 201). Rogers was in charge of ensuring that A
didn’t work hours when Rogers did not need catg,(in the event sheas hospitalized).
(Id.). Rogers was responsible fareventing Medicaid fraud.ld.). Rogers oversaw any
required training for Abel. Id.). Rogers also testified dh after the initial onboarding

visits, her contact with CCvas limited to questions abopayments to Abel, and tha

CCD did not control the services Abel renderettl. 4t 132-34). In contrast, the FEA

Agreement does not list any employee manageroe schedule control responsibilitie
under “Responsibilities of CovenaConsumer Direct.” Id. at 201-02). CCD did not
even have the authority tietermine the number of houtdel worked per week.Id. at
137).

Whether CCD determined the raded method of Abel's paymenRogers chose
the rate at which Abel woullde paid. While it is true #t CCD gave Rogers a statsg

mandated range of pay rates to choose frorgeRultimately determed how much Abel

would be paid for his work. The Wage Methat Rogers and Abel signed stated explicitly

that “[m]embers who self-diretheir Personal Care Servica® the managing employers.

Along with their otheduties and privilegeshey set their Attendant Care Worker’'s wag
rate.” (Doc. 72 at 198) (emphasis added).efbites language from the March Agreeme
that states that CCD sets an hourly wageDiGW’s. But as previously discussed, th
March Agreement is inapplicable here. Alkso cites testimony from Rogers stating th
the Wage Memo was given torhwith the section on wageteaalready filled out—that the

CCD representative had already checked theftwohe highest pay ta. (Doc. 82-1 at

58). But there is no evidensaggesting that Rogers could matve changed the rate, and

other papers she signed expressly gave heautirity to set Abel's wage. Further, &
the documents indicate that Rogers was atesponsible for the payment of any overtin
work which she directed.

\\\

Whether CCD maintained employment record3CD did not keep employment
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records for Abel. Unddhe April AgreementAbel was responsible fanaintaining copies
of required certifications. (Doc. 72 at 196J.CD was responsible for payroll function
like withholding taxes. I¢l. at 202). Rogers was responsible for tracking and appro
Abel’s hours, which she wouklbmit to CCD for payment.ld; at 201).

The fourBonnettefactors and the “economic reality” of the arrangement betw
CCD, Rogers, and Abel, all demonstrate tB&D was not Abel'goint employer.

B. Bridgeway Advantage Solutions, Incs Motion for Summary Judgment

The undisputed evidence alsgstablishes that Bridgay was not Abel’s joint
employer. Since the FLSA claims and thézAna state law claims are both premised
an employer-employee relationglietween Bridgewagnd Abel, Bridgewwis entitled to
summary judgment in its favor.

Whether Bridgeway had pow® hire or fire Abel The evidence &sblishes that
Bridgeway did not have the autlitgrto hire or fire Abel. Rgers testified that Bridgeway
was not involved in Abel’s selection or hirimgnd could not have fired Abel. (Doc. 74-
at 75).

Whether Bridgeway supervised and contrldel’s work schedules or condition
of employmentAbel’s argument boils down to aaain that by helping Rogers develop hg
Plan of Care and approving thirty-two howoifspaid work per week for Abel, Bridgeway
became his joint employer. Thaintention is incorrect. ThedM of Care was a tool use(
by Bridgeway to help Rogers determine whaeche needed. (Doc. 74-1 at 121). Itw
a far cry from a controlling agreematittating or controlling Abel’s work.

Abel himself testified that Bridgeway nena&upervised his work in any wayld(at
40-41). Rogers testified that Abel needawdpermission from Bdigeway before taking

time off. (d. at 29-31). Rogers was responsibledirecting her own care and made 8

decisions regarding Abel’s wofkr her. (Doc. 72 at 201)/hen Rogers’ Bridgeway cas¢

manager visited her, the visits were about Redeealth, not Abel’'s work. (Doc. 74-1 a
25). Abel testified that the case mamagever met specifically with himld.). Bridgeway

did not monitor or evaluate Abel’'s perfoamce, nor did it set a schedule for when
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worked. (d. at 40-41). Abel citeso evidence to the contrary.

Whether Bridgeway determined théer@and method of Abel’'s payme@ridgeway
was not involved in setting Abdslpay and did nothing to termine the method of his
payment. Abel was paid by CCD, not Bridgewalgl. &t 31). Bridgeway paid CCD a flat
per-member fee for individuals in its prograrbst that fee in no way affected the rate
Abel’'s pay. (d. at 142—-43). Further all the documgnncluding the agreement signed [
Able, indicated that Rogers was alone resgae for the payment of any overtime wor
which she directed.

Whether Bridgeway maintained employment recordsbel has pointed to no
evidence that Bridgeway maintained employnrecords for his work as Rogers’ ACW.,

The four Bonnette factors demonstrate that iBgeway was not Abel's joint
employer. Since there was no employmentticaiahip between the two, Abel's FLSA
and Arizona state law clainagjainst Bridgeway fail, and Bigeway is entitled to summary
judgment.

C. Summary

Neither CCD nor Bridgeway were Abel'siid employers. The agreements signg
by both Rogers and Abel shdhat Rogers, not CCD or RBigeway, was responsible fo
the payment of overtime hours worked by Ab&bel fails to point to any genuine disputg
of material facts and has therefore failedhia burden of proving that either CCD @
Bridgeway was his employer under the FLS®ee Benshoff v. City of Virginia BeadB0
F.3d 136, 140 (4th Cir. 1999Collinge v. IntelliQuick Delivery, In¢.No. 12-cv-
00824JWS, 2018 W088811 at *11, (D. Ariz. Jan. 2018). He has therefore failed t
establish an employment relationshiglanthe Arizona Minimum Wage AcGeeA.R.S.
§ 23-362(D). CCD and Bridgeware entitled to judgment itheir favor as a matter of
law. SeeFed. R. Civ. P. 56(c).

111
111
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IT IS THEREFORE ORDERED that the Motions folSummary Judgment of
Defendants Covenant Consumer Direct LLC (Doc. &hgd Bridgeway Advantage
Solutions Inc. (Doc. 73) al®@RANTED.

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly and dismiss the claims agaiDsfendants Covena@onsumer Direct LLC
and Bridgeway Advantage Solutions Inc.

Dated this 10th day of January, 2019.

. Wossay Sitr)

G. Murray gnow
Chief United States District Judge
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