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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Best Western International Incorpordte No. CV-17-01274-PHX-DJH
Plaintiff, ORDER

2

NM Hospitality Roswell LLC, et al.,

Defendants.

This matter is before the Court on Plaintiff's Motion for Partial Judgment on
Pleadings (“Motion”) (Doc. 55). Defendants @lla Response (Doc. 56) and Plaintiff file
a Reply (Doc. 57).

l. BACKGROUND

Plaintiff filed its Complaint on April 282017, alleging breach of contract, brea¢

of the implied covenant of gddaith and fair dealing, opetcount, stated account, pos
termination use of trademarkstate and federal trademankringement, false designatior

of origin and unfair competition, andommon law trademark infringement again

Defendants NM Hospitality Rosil, LLC; Frist Capital Real Estate Investments, LLC;

and Ron Cobb, an inddual (collectively “Defendants”)(Doc. 1). Shortly thereafter, the
parties reached a settlement agreement and reqtbst the Court staiie matter to allow
the parties to finalize the terms of the agreeim@noc. 19). Accordingly, the Court staye
the case and ordered the parties to file a sttjmr to dismiss or status report by Septemi
15, 2017. (Doc. 20).
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On September 20, 2017, Plaintiff filedviotion to Enforce Settlement Agreemer
(Doc. 26), in which Plaintiff argued thatethparties entered into a fully enforceab
Settlement Agreement on Ju@é, 2017, and that Defendantailed to timely remit
payment under its terms.ld() In their Response to &htiffs Motion to Enforce
Settlement Agreement, Defendaustated that they “still tend[ed] to perform under thg
settlement agreement,” but were unable tasddy the original dedline of August 31,
2017. (Doc. 27 at 2). Defendants stated thay would be able to perform under th
settlement agreement by Octol3dr, 2017, and would wk with Plaintiff to either file a
stipulation to dismiss the action or a stategort on that day. (Doc. 27 at 2). Withol
waiving their rights to enforce the settlementesgnent, Plaintiff agreed to the extensic
and requested the Court hold its Motion tddfce in abeyance until October 31, 201
(Doc. 28). The Court so ordered. (Doc. 29n October 31, 2017, Plaintiff unilaterally
filed a Status Report, informing the Courattibefendants had noeémitted payment by
October 31, 2017. (Doc. 30). Accordinglyaiptkiff requested the Court rule on its pendirn
Motion to Enforce the Settlement Agreementld.)( For the reasons articulated i
Plaintiff's Motion to Enforcewhich were uncontested by Dafiants, the Court found tha
the parties entered intaoanding agreement to settiieis case. (Doc. 32).

Following the Court's Orde Defendants made a partial payment to Plaint
(Docs. 48, 67). The partial payment was agpnately forty-three percent of the totg
settlement amount. (Docs. 668). On August 20, 201&laintiff fled an Amended
Complaint, which inalded a claim for breach of the Settlement Agreement, as we
seven causes of action that were initially plead in Pfagariginal Complaint. Compare
Doc. 48,with Doc. 1)} On November 16, 2018, Pldif filed the pending Motion for
Partial Judgment on the Pleadings with respedts claim for breach of the Settlemer
Agreement. (Doc. 55). On February 4, 2019, the parties filed a Joint Report, in whic
parties represented that Defendants “eXfpdttto complete performance and mal

reminder of the payment due under the Smitlet Agreement by February 15, 2019

! Plaintiff's original Complaint included clais for open and stated accounts that th
abandoned in their Amended Complaifdoc. 1 at 12-13, Doc. 69 at 2 n.1).
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(Doc. 58). On February 22, 2019, the partilesl another Joint Status Report, in whig
they provided that “De&fndants still intend to complyith their obligations under the
Settlement Agreement, but wen@able to make the renmaier of the payment due by
February 15, 2019. They hopelie able to do so in the near future.” (Doc. 60). On Ma
29, 2019, the parties filed a third Jointatbts Report, in which they provide thg

“Defendants still intend to conhpwith their obligations uder the Settlement Agreement.

Defendants anticipate paying 15-20% oé thmount outstanding der the Settlement
Agreement on or before April 9, 2019, and tlemainder outstanding by April 30, 2019
(Doc. 62). On May 6, 2019, the parties fiedourth Joint StatuReport, in which they

provide that “Defendants still intend to comply with their obligasi under the Settlement

Agreement. Defendants anticipate beinggdab pay the amount outstanding under t
Settlement Agreement within baisiness days.” (Doc. 64). ditiff further provided that
“[g]iven [Defendants’] histoy of failing to perform, howewe[Plaintiff] has no confidence
that the balance will be paid. [Plaintiff] theoeé¢ seeks a ruling on its fully-briefed Motiol
for Judgment on the Pleadings (D08S, 56, 57).” (Doc. 64 at 2).

On May 7, 2019, the Court ordered thatigs to file supplemental briefing tg
address the effect of the Settlement Agreeraerthe causes of action plead in the origin
Complaint and théAmended Complaint. (Doc. 65 at 1). In its supplemental briefing
Plaintiff argued that the “pre-SettlemeAigreement claims arestill alive because
Defendants have not paid [Plaintiff] the fathount owed under ti&ettlement Agreement,
and payment in full was a caitidn precedent to [Plaintifflsobligation to release and

dismiss its claims.” (Doc. 68t 2). Defendants contetitht “payment was not the only

consideration for the Settlement Agreemeatid that Plaintiff cannot simultaneously

pursue breach of the Settlement Agreementthadinderlying claimghat the Settlement

2 Specifically, the Court identifiethe following causes of aoti plead both in the original

Complaint and the Amended Colamt: Count | — Breach of Contract, Count Il — Breac¢

of the Implied Covenant of @ad Faith and Fair Dealing, @Qot IIl — Breach of Contract;

Post Termination Use of Trademarks, Codht Trademark Infringement under Arizon;

State Law, Count V — Federal Trademark Infringement, Count VI — False Designati

(CI)Dr|g|n4a8r;d Unfair Competitin, and Count VIl — Common kaTrademark Infringement.
oc. 48).
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Agreement purportedly extinguished. (Doc. 70).
I PARTIAL JUDGMENT ON THE PLEADINGS

Plaintiff has moved for Partial Judgmentthe Pleadings with spect to its claim
for breach of the Settlement Agement, which is Count VIbf the Amended Complaint.
(Doc. 55 at 2-4).

Pursuant to the Federal IRa of Civil Procedure (“Re”) 12(c), any party may
move for judgment on the pleadings “after thegplings are closed bwithin such time as
not to delay the trial.” The pleadings are eld®nce a complaint a@eh answer have beer
filed. SeeFed. R. Civ. P. 7(ageealsoDoe v. U.S.419 F.3d 1058, 106(Mth Cir. 2005).
A motion for judgment on the pleadings im€tionally identical to a motion to dismis
brought under Rule 12(b)(6); tteame legal standard applieSee Cafasso v. Genera
Dynamics C4 Sys., In®637 F.3d 1047, 1055 n.4 (9thrC2011). However, unlike Rule
12(b)(6), a Rule 12(c) motion faudgment on the pleadings mbg made by either party
A plaintiff may move for judgment on the pbiags if the answer fails to controver

material facts allegenh the complaint. Qwest Commc’ns Corp. v. City of Berkel298

F.R.D. 288, 290 (N.D. Cal. 2002). The gh¢ions of the non-moving party must be

accepted as true, and are construed idighé most favorable to that partyee Jones v.
Town of Quartzsite2014 WL 12617038, at *2 (D. Ariz. Feb. 24, 201ghe also Lyon v.
Chase Bank USA, N.A656 F.3d 877, 882 (9th Cir. 2011“Uncontested allegations tq
which the other party had an oppority to respond are taken as tru€west Commc’ns
Corp.,, 208 F.R.D. at 290.

Judgment on the pleadings is appropriateéwthere are no issues of material fa

and the moving party is entitled ppdgment as a matter of law.3550 Stevens Creek

Assocs. v. Barclays Ban15 F.2d 1355, 1357 (9th Cik990). In considering a motior
for judgment on the pleadings, the court esws the pleadings only. However, a documse

that is not attached to the colaipt may be considered if it referred to inthe complaint

and the authenticity of the document is not questiorg&ak The Armored Group, LLC V.

Supreme Corp.2010 WL 2595280, at *2 (DAriz. June 24, 2010) (citin@ranch v.

L

UJ

C)
:—f-

nt




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Tunnell 14 F.3d 449, 4% (9th Cir. 1994)).

In its present Motion, Plaintiff contendbat it is entitled toqudgment on the
pleadings with respect to itdaim for breach of the &ement Agreement because th
Court has already found that the Settlem&gteement was valid and enforceable, a
Defendants have admitted in théinswer to every fact necesgdo establish its liability
for breach of the Settlement Agament. (Doc. 55 at 2-Fee also Honey v. Distelrath
195 F.3d 531, 532-33 (9th Cir. 1999). Pldfrdid not attach a copy of the Settlemer
Agreement as an exhibit to the Amendedr@taint; however, the Court will consider th
Settlement Agreement (Doc. 6®gcause Plaintiff refers the Settlement Agreement in
the Amended Complaint, and there is no dispver the authenticityf the documentSee
The Armored Group2010 WL 2595280, at *2. Th€ourt agrees that judgment o
Plaintiff's breach of the SettlemeAgreement claim is warranted.

In the Amended Complaint, Plaintiff afjes that on June 26, 2017, Plaintiff ar
Defendants entered into an enforceabk&aent Agreement; however, Defendants fails
to make the full payment thatas required under the Settlamé&greement. (Doc. 48 1
68, 69). Plaintiff further claims that si@ite numerous demands for payment of t
remaining balance under the Settlement Agrent, Defendants have failed to mal
payment. Id. 9 74-76). Thus, Plaintiff alleges Datiant’s failure to make full paymen
under the Settlement Agreement is edah of the Settlement Agreemerid. {1 127-32).

To prevail on its breach of slement claim, Plaintiff mustllege the existence of g

contract between Plaintiff and Defendants, ecffr breach of that contract by Defendar

and resulting damage to Plaintifbee Coleman v. Wat&7 F. Supp. 2d 944, 955 (D. Ariz|.

1998) (citingClark v. Compania Ganada de Cananea, S.A387 P.2d 235, 237 (Ariz.
1963)). Here, Defendants agree that thel&eent Agreement is a valid contract an
concede that they failed to make the full regdipayment under thertes of the Settlement|
Agreement. (Doc. 51 11 65-76, 127-33). rtkermore, in their Response, Defendar

failed to address or otherwise defend against the merits of Plaintiff’s Motion and thef
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have implicitly conceded to granting®it(Doc. 56 at 2)see also Pepper Hamilton L.L.P|

v. Intelligent Water Sols., In2008 WL 4080358, at *1 ([Ariz. Sept. 2, 2008) (holding
that defendant’s failure to respond to plaintiff's motion for judgment on the pleadings
be deemed a consent to tharging of the motion and the court may dispose of the mof

summarily) (citing LRCiv. 7.2(i)) In fact, Defendants provide that they “still intend

may
ion

[0

perform under the Settlement Agreement in the near future when the Defendants’ fin

Nnci

situation permits them teender performance.”ld. at 2). Thus, Defendants concede that

the Settlement Agreement is valid and thaythhave not performed as required by the

Settlement Agreement. Furthermore, Defenddotaot dispute or otherwise contest that

Plaintiffs have been damagedaasesult of Defendants’ breachCdmpareDoc. 55 at 3-4,
with Doc. 56 at 1-2). For the reasons artited in Plainff's Motion, which go
uncontested by Deffelants, the Court finds that Plaintiff is entitled to judgment ag
liability on its breach of the Settlement Agreement claivhile Plaintiff has established
that it was damaged as a result of the breach, Plaintiff however has not establish
amount of damages. Thus, Geurt will not rule on the ama of damages at this time
and provide the parties with an opportunity submit briefing regarding amount @
damages stemming from Defendant’sdufe of the Settlement Agreement.
. ELECTION-OF-REMEDIESAPPLICATION

Next, the Court must address how granfifigintiff's Motion for Partial Judgment|
on the Pleadings affects Plaffis remaining claims. Here, &htiff argues that it has the
right to simultaneously enforce and recouader the Settlement Agreement and sec

redress on the underlying claims that th#l&aent Agreement purpedly extinguished.

3 In their Response, Defendants fail to addréhe merits of Plaiiff’s claim, instead
Defendants state that “Plaiffits Motion did not ontain the required certification” unde
Local Rule 12.1(c), and there®the Court should strike Phaiff's Motion. (Doc. 56 at
1-2). However, in its RephyRlaintiff admit that it “inadvdently omitted the certificate
reqfwred by Local Rule 12.1,” but providé¢isat Plaintiff did meet and confer with
Defendants about the Motion priorftiing it. (Doc. 57 at 2). Local Rule 12.1(c) provide
that “[a] motion that does notontain the required certificatiomay be stricken
summarily.” (emphasis added/%s Plaintiff did conter wittDefendants prioto filing the
Motion and cured their defect by filing requireertification with its Reply, the Court will
not strike Plaintiff's Motion.

4 The Settlement Agreemenipmessly provides #t “the [p]arties have reached
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The Court disagrees. Insteade t@ourt finds that this si@ion raises the election-of;
remedies doctrine, the applicability of iwh depends on wheth&laintiff's conduct—
Plaintiff's choice to seek amabtain a judgment on its thedarch of Settlement Agreemer
claim—in this litigation effected a binding etemn between Plaintiff€hoice of remedies.

Typically, “if a party enters into a setttent agreement knowgty and voluntarily,
the agreement is treated as a binding contradtthe party is precluded from raising th
underlying claims. However, dne party breaches a settlethehe other has the optior
of enforcing the terms of the settlememtrescinding the settlement and suing on t
original claims.” Arnold v. United State816 F.2d 13061309 (9th Cir1987) (emphasis
added and internal citations omitteg@e also Boulware v. Baldwit45 Fed. Appx. 725,
728 (10th Cir. 2013fholding that execution of thetdement agreement did not foreclog
legal action on the underlying claims in theeevdefendants failed to perform as agree
rather plaintiff has the option to seek relieftonse underlying claims in lieu of enforcin
the agreement).

The election-of-remedies doctrine, whicHers to situations where an individud
pursues remedies that are legally or factualtpnsistent, operatés prevent a party from
obtaining double redress for a single wrongee Aritex Land Co. v. Bakdi82 P.2d 875,
883 (Ariz. 1971) (“An election ofemedies is the choice of®@of two or more co-existing

remedial rights where such rights arise outhef same facts.”). “For example, a perse

who has been fraudulently induced to ent&y ancontract may sue for damages under |

contract or may sue to resd that contract, but cannot do both—one act being
affirmance of the contract, the other beindisavowal of the conhict—an inconsistency
giving rise to the doctrine of election of remediesiénnesy Equip. Sales Co. v. Vallg
Nat. Bank 543 P.2d 123, 124 (Ariz. Ct. App. 1975The doctrine therefore prevent

aggrieved parties from prevailiron logically inconsistent the@s of the case, and serve

settlement of the Action and se@kresolve all known and known disputes between then
that are or could be the subjecttioé Action[.]” (Doc. 68 at 2).

S In a diversity case, the docteimf election of remedies is alement of state substantiv

law which this Court is bound to applee McKinney v. Gannett Co., 817 F.2d 659,
671 (10th Cir. 1987).
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to guard against overcompensatidviiller v. Ariz. Bank 43 P.2d 518, 525 (Ariz. 1935).

A party is bound by its elecin-of-remedies if two or mre inconsistent remedies$
existed at the time of the election and the partye bound affirmatiely chose, or elected
between the available inconsistent remedi8se Caruthers v. UnderhilB26 P.3d 268,
272 (Ariz. Ct. App. 2014) (“The election-oémedies doctrine requs@n election between
two or more inconsistent remedies thatially exist at the time of the election.%ge also
Latman v. Burdette366 F.3d 774, 782 (9th Cir. 200&)ting 25 Am. Ju. 2d Election of
Remedies § 8). Here, the Court finds thatéhwere two inconsistent remedies—enforcing
the settlement agreement or rescindihg settlement agreement and pursuing the
underlying claims. See Caruthers326 P.3d at 273 (“The election-of-remedies doctrine
provides that a party . . . [to] a contract nuistose to either disavow the contract and seek
a return to thetatus quo anteor affirm the contract and sue for damages for breade8);
also Boulware v. Baldwin545 Fed. Appx. 725, 728.Qth Cir. 2013) (“Enforcing a
settlement agreement to recodamages for its breach is pigi exclusive to voiding or
rescinding it to pursue the underlyingaiohs; that is why these two courses are
characterized as disjunctive options.”).

However, whether an election of remedycated here, turns on the distinctio

=)

between pursuit and attainmeneatemedy. Plaintiff contendsat it was etitled to pursue
alternative claims, which—tan extent—is correctSee Lucas v. City of Visalid26 F.
Supp. 2d 1149, 159 (E.D. Cal. 2010) ¢ting Rule 8(d) permits a plaintiff to plead
alternate, hypothetical and inconsistentrolgi. Under federal law, which governs the
timing of electiorf, a plaintiff does not have to elecsimgle remedy at the outset of suif,
but instead a plaintiff can plead alternatiand inconsistent claims. However, here,

Plaintiff did not just plead alternative claimBlaintiff sought, and through this Orde

® The Court notes that “[t]helection of remedies doctrineswo aspects, one procedura
and one substantiveGreen v. Altman2004 WL 2106552, at *@E.D. Pa. Sept. 21, 2004
(internal citation omitted). The timing ofeahelection between remedies is considered
rocedural, and therefore is goverrigdfederal law pursuant to tl&ie Doctrine. See
(4?rrlngl_anglo'£8m|ng Ctr., LLC v. &umit Point Auto. Research Gth94 F.3d 285, 294 n.1
ir. :
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obtained judgment oits breach of the Settlement Agreemh claim. Thus, at this point
the Court finds that a binding election haswrced, and the underlying claims address
in the Settlement Agreement have been extinguisBee. Pettennude Vransnation Title

Ins. Ca, 2009 WL 10673445, at *7 (D. Ariz. May B009) (finding that in order to pursus
a claim for damages, plaintiffs necessarilyraid or ratified the contract, and therefor
an election had occurredyee also Homeland Training Ctr., LL&94 F.3d at 293 (noting
alternative-pleading rule and holding thahclusive election of remedy occurs “where
suit has advanced to judgmentfaphey v. Linn Cnty.924 F.2d 1512, 1518 (9th Cir
1991) (same).

Plaintiff's claim regarding breach ofdlSettlement Agreement precludes relief (
the underlying settled clainmnly upon a clear election of reties in favor of the former,
which does not happeautomatically at the outset dfigation, but instead required &
deliberate action by Plaintiff. The Court fintsre, that Plaintiff's deliberate choice i
reflected in its decision to pursue and obtijudgment on the bach of the Settlement
Agreement. This was Plaintiff’'s choice to make, and, as with aggtliin decision, it is
entirely reasonable to expect Plaintiff to accept the attendant riskenetits of the choice
when it is clearly made. For these reasons, the Court finds that Plaintiff's claims, G
[, 11, 11, 1V, V, VI, and VII of the Amended Cmplaint are subject to dismissal based
Plaintiff's election to pursue and obtam judgment for breach of the Settleme
Agreement, which resolved those claims.

[Il.  CONCLUSION

In this Order, the Court has dismissed Ceuntl, I, 1V, V, VI, and VII of the

Amended Complaint and grantBthintiff's Motion for Partialudgment on the Pleading

as to labiality on Count VIII of the AmendeComplaint. Thus, there are no remainir

claims to be litigated Accordingly, the only remaining issun this matter is the amount

of damagesresulting from the breach of the Settient Agreement, Count VIII of the

" If Plaintiff intends to seek damages beyahe amount outstanding under the Settlemg
Agreement and any related intergBen Plaintiff should be ppared to clearly identify the
authority that entitles themo such damages.
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Amended Complaint.

Accordingly,

IT IS ORDERED that Plaintiff's Motion for Pdral Judgment on the Pleading
(Doc. 55) isGRANTED.

IT IS FURTHER ORDERED that Counts ]I, Ill, IV, V, VI, and VIl of the
Amended Complaint (Doc. 48) aibd SM | SSED.

ITISFINALLY ORDERED that the parties ate meet and confer and jointly file
a proposed briefing schedule regardingahmunt of damages rds8ng from Defendants’
breach of the Settlement Agreementor before July 10, 2019.

Dated this 14th day of June, 2019.

4
7 '

/Honorablé Diajié J. Hdmetewa 7
United States District Jue
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