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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Brian William Pryor, No. CV-17-1276-PHX-JAT (DKD)
Plaintiff,
V. ORDER

Paul Penzone, et al.,
Defendants.

Plaintiff Brian William Pryor, who is confied in a Maricopa County Jail, has filef

a pro secivil rights Second Amended Complaiptirsuant to 42 U.S.C. 81983. Th
Court will order Defendants Hilo Arpaio, Penzone, Willette, Wilkins, Taylor, and Vo|:
Reeden to answer portioms Counts One, Two, and Three of the Second Amenged
Complaint, and will dismiss & remaining claims and Defendants without prejudice.
Plaintiff has also filed sevdrenotions which will be denied.
l. Statutory Screening of Prisoner Complaints

The Court is required to screen complsibbrought by prisoners seeking religf
against a governmental entity @n officer or an employesf a governmental entity. 28
U.S.C. § 1915A(a). The Court must dismissomplaint or portion thereof if a plaintiff
has raised claims that are legally frivolosmalicious, that fail to state a claim upon
which relief may be granted, or that seelonetary relief from a defendant who is
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).
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A pleading must contain a “shamd plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. C®. 8(a)(2) (emphasis added). While Rule
does not demand detailed factual allegatidmgiemands more than an unadorned, th
defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficed.

“[A] complaint must contain sufficient fagal matter, accepted as true, to ‘state
claim to relief that is plausible on its faceId. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)). A claim isapbible “when the plaintiff pleads factug
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to ¢
on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's
specific factual allegations may be consisterth a constitutional claim, a court mus
assess whether there are other “more lilkiglanations” for a defendant’s condudd.
at 681.

But as the United States Court of Aabs for the Ninth Cingit has instructed,

courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliler 627 F.3d 338,

342 (9" Cir. 2010). A “complaint [filed by @ro seprisoner] ‘must be held to less$

stringent standards than formaéatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus 551 U.S. 89, 94 (07) (per curiam))
[I.  Second Amended Complaint

Plaintiff names the following Defendanin his Second Amended Complaint:

Maricopa County Sheriff Paul Penzone; Mapa County Correctional Health Service
Director Jeffry J. Alvarez; Physician Assiat Paul Hilmo; Detention Officer Sergear
Von Reeden; former Maricop@ounty Sheriff Joseph Arpagid®etention Officers Cori
Willette, Julian Taylor, and Tgr Glagovich; Detention Capih Michael Wilkins; and
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Detention Lieutenant Paul Noble. Plaihtraises four counts for relief and seeks
monetary damages and injunctive refief.
[I1. Discussion

A. Count One

In Count One, Plaintiff alleges his EijhAmendment rights were violated whenh

he was denied adequate medical care. ntfilaalleges that beginning in October 2016

he submitted multiple Health Needs Redselsecause he wasxperiencing chronic
vomiting. On December 142016, Plaintiff had a chronic care appointment with
Defendant Hilmo, durig which they discussed Plaiifis diabetes care, low blood
pressure, hypertension, and vomiting. RiHiralleges that Defendant Hilmo accused
Plaintiff of lying about his conditions andldoPlaintiff “you just want better food.”
Plaintiff claims Defendant Hilmo was delilagely indifferent to the vomiting issue as
well as to Plaintiffs need fodiabetes care. Plaintiiflaims Defendant Hilmo said
Plaintiff's very low glucose kels did not concerhim and told Plaintiff “I don’t care
about your diabetes.” Plaintiff alleges tlmat grieved the visit igrievances #16-55151
and #16-083265, that the grievances weoalesed, and that an unknown CHS employee
stated that Alvarez had reviewed Plaintif€eart and dismissed shigrievances as nof
grievable issues.

Plaintiff alleges that Defelant Hilmo ignored his vomiig and that as a result of

the vomiting and inabilityo eat the food he is given, has lost 80 pounds since entering

-

the Maricopa County Jail. Plaintiff furthetlaims that he vomited his dinner whic
caused low blood sugar which, in turn, caukéd to black out ad fall on January 1,
2017. Plaintiff contends that, when he awokeZerwinski (B3578) asked him if he was
ok. Plaintiff claims that he ported head and bacdRkjuries which cotinue to cause him

pain.

[~

! The Court notes that mosf the additional allegains in the Second Amende
Complaint are incidents that gedate the filing of the mnitiacomplaint. As described
herein, the Court will permit some of tlesllegations but notes that successive
amendments will not be permitted.
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Plaintiff contends that Defendant Ahea has created or allowed a custom
ignoring health needs request (“HNR”) fanand that this, combined with Defenda
Hilmo’s inaction in providigy adequate medical care,dlgo the January 1, 2017
hypoglycemic incident. Plaintiff contentisat Defendant Hilmo’s deliberate indifferenc
showed gross negligence. Plaintiff furttemtends that Defendants Penzone, Arpa
and Alvarez “hold a policy, pictice, or custom of hindering prisoners such as
Plaintiff from grieving medical decisions” througfeir approval of rules and regulations
Specifically, Plaintiff contends that Defeartts Penzone and Arpaio approved Secti
19-F of the MCSO Rules and Regulations llimates and Defendant Alvarez approv
policy JA-11-CHS and that, together, these policies make medical decisions
grievable.” Plaintiff claims that, if his gvances had been allowed, his January 1, 2(
blackout “may not haveccurred.” Plaintiff contends & Defendants Penzone, Arpaic
and Alvarez foster a culture of deliberatdifference to the well-being of prisoners.

1. Failureto Statea Claim

Plaintiff has failed to state claim agdiridefendant Alvarez. First, there is n
respondeat superior liabilitynder 8 1983, and ¢hnefore, a defendant’s position as tf
supervisor of persons whdlegedly violated Plaintiff’'sconstitutional rights does no
impose liability. Monell v. Dep’'t of Soc. Servs. of New Yofi86 U.S. 658 (1978);
Hamilton v. Ende|l981 F.2d 1062, 1067T9(3ir. 1992);Taylor v. List 880 F.2d 1040,
1045 (9" Cir. 1989). Further, to thextent Plaintiff claim®efendant Alvarez implement
policies, practices, or customs that led tedigent” medical care, Plaintiff has failed t
identify or describe those policies or provatgy facts linking the policies to his injuries.

Plaintiff's allegationsthat Defendants Penzone, paro, and Alvaez “hold a
policy, practice, or custom dfindering prisoners such as the Plaintiff from grievit
medical decisions” and that they “fostercalture of deliberate indifference” are to
vague to state a claim and Plaintiff acknadges that he has filed several grievances.

Plaintiff has failed to state a claim agst Defendants Alvarez, Penzone, a

Arpaio in Count One and these portions of Count One will be dismissed.
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2. Claim for which an Answer will be Required

Liberally construed, Plaintiff has adedeig stated an Eighth Amendment medic
claim against Defendant Hilmo in Count Cared the Court will reque Defendant Hilmo
to answer this claim.

B. Count Two

In Count Two, Plaintiff alleges Defendamrpaio and Penzone violated his righ
under the Eighth and Fourteenth Amendtaeey providing him with food that lacks
sufficient nutrition to maitain his health. Plaintiff statélsat he has beeronfined in the
Maricopa County Jail since August 31, 2016, and that he is frequentlgd food that is
often rotten, overripe, and inedible. Plainaffeges that he informed Defendant Tayilq
that he has diabetes in Detdeer 2016 and that he simijainformed Defendant Willette
before February 2017Plaintiff further asserts that Bendants Taylor and Willette were
made aware of his diabetes after an entry was made in the “Op Log” following Plair
January 1, 2017 hypbgemic incident.

Plaintiff asserts that from August 20i® March 2017, he has lost at least §
pounds and that this was because of inadeguatigion. Plaintiff also states he ha
followed “MCSO policy to attept to get replacement foodach time,” but that in
January and February 2017, DefendantddraCarbajal, and Willge repeatedly refused
to get him any replacement faodPlaintiff alleges that, after Defendant Willette refus
to get replacement food on lbreary 7, 2017, Defendant ifétte said “Bet he won't
grieve me again.” Plaintiff further allegghat in March 2017, Defendant Taylor wa
repeatedly reluctant or refustmget replacement food for Pt and thatin June 2017,
Defendant Taylor again refused to get agpiment food for Platiff until Plaintiff
threated to file a grievance.

Plaintiff alleges that Defendant Arpaibdasted about the low cost 35 cent mei
and his workers in media reports boasted alibe low cost of te food.” Plaintiff

contends that Defendants Penzone, Arparaylor, and Willette are deliberately
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indifferent “to Plaintiff's need for proper ttion to maintain he# [and] this is a
violation of his constitutional rights.”
1 Failureto Statea Claim

A pretrial detainee’s claim for unconstittnal conditions of confinement arise
from the Fourteenth Amendmiemue Process Clause raththan from the Eighth
Amendment prohibition againstugl and unusual punishmerBell v. Wolfish 441 U.S.
520, 535 and n.16 (1979). Nevertlsslethe same standards are appli€geFrost v.
Agnos 152 F.3d 1124, 1128{xCir. 1998).

To state a conditions-of-confinement claiptaintiffs must meet a two-part test.

“First, the alleged constitutional deprivatiomust be, objectively, sufficiently serious
such that the “official’s act or omission mussult in the denial ahe minimal civilized
measure of life’s necessities.Farmer v. Brennan511 U.S. 825, 834 (1994internal
guotations omitted). Secondgtlprison official must have ‘sufficiently culpable state
of mind,” i.e., he must act with “deliberaitedifference to inmate health or safetyld.
(internal quotations omitted). Deliberaiedifference is a higher standard thg
negligence or lack of ordinary daare for the prisoner’s safetyd. at 835. In defining
“deliberate indifference” in this contextihe Supreme Court has imposed a subject
test: “the official must both be aware faicts from which the inference could be draw
that a substantial riskf serious harm existand he must also draw the inferencdd. at
837 (emphasis added).

Plaintiff has not alleged sufficientadts to demonstrate that the Defendg
Detention Officers were deliberately indiffereiat a serious risk of harm to Plaintiff
Liberally construed, Plaintiff has alleged Dedlants were aware that he is diabetic I
Plaintiff makes no allegations about how when Defendants became aware of tf
information and Plaintiff has not alleged facts showing that the failure to provide
with a replacement tray was maitean mere negligence; dggence is not sufficient to
state a Fourteenth Amendment claim. Adaagly, the Court wl dismiss Plaintiff's

allegations in Count Two againSefendants Taylor and Willette.
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2. Claim for which an Answer will be Required
Plaintiff also claims that, for the purmosf saving moneypefendants Arpaio and

Penzone have implemented a policy of “pdiwg food that lacks nutrition to maintair

health” and that this policy has resulted imiRtiff experiencing significant weight loss

since entering the Maricopa County Jail systehiberally construed, these allegation
adequately state a Fourteenth Amendngentitions-of-confinement claim and the Cou
will require Defendants Arpaiand Penzone to answerstiportion of Count Two.

C. Count Three’

In Count Three, Plaintiff alleges hisr§i Amendment rights were violated whe
he was subjected to a “canigpa of harassment” in retatian for filing grievances,
speaking to Professional Standards Bureaustiyators, or filing civil suits. Plaintiff
alleges multiple instances of retaliation.

1. Failureto Statea Claim

A viable claim of First Amendment retaliati contains five basic elements: (1) &
assertion that a state actor took some advaction against an innga(2) because of (3)
that prisoner’s protected conduct, and that such action (Bdcthe inmate’s exercise of
his First Amendment rights (dihat the inmate suffered motigan minimal harm) and (5)
did not reasonably adnce a legitimate correctional go&hodes v. Robinspd08 F.3d
559, 567-68 (@ Cir. 2005);seealso Hines v. Gome408 F.3d 265, 267 t(QCir. 1997)
(retaliation claims require ammate to show (1) that ¢hprison official acted in
retaliation for the exercise of a constitutionagtisotected right, and (2) that the actio
“advanced no legitimate pemgical interest”). The pintiff has the burden of
demonstrating that his exercise of higsEFiAmendment rights was a substantial

motivating factor behind #hdefendants’ conductMt. Healthy City School Dist. Bd. of

® This was Count Five iRlaintiff's First Amended Complaint and was similarl
labeled in his Second Amended ComplaifiDoc. 18 at 9) However, Count Three ar
Count Four of the First Ammeled Complaint were dismisseg the Court and Plaintiff is
not pursuing them. (Doc. 14; Doc. 17 atPhe Court will renumber the proposed coun
in the Second Amended Complainttkat they are consecutive.
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Educ. v. Doyle429 U.S. 274, 287 (1977%oranno’s Gasco, Inc. v. MorgaB874 F.2d
1310, 1314 (8§ Cir. 1989).

Plaintiff claims that in December 2016e filed several grieveces relating to his
conditions of confinement, some of whichrgagned to Defendants. On December 2
2016, “several officers under the supeimis of Von Reeden including Taylor ang
Willette conducted a surprise cell search of cells in T-21A.” Plaintiff alleges that du
the search, Defendant Tayloriped a pepper-ball launcherRlaintiff. Plaintiff filed a

grievance on this issue, as well as on ¢bafiscation of an urpened 7-Up bottle and

colored pencils. Plaintiff contes that this confiscation wagesult of the grievances he

had filed about Defend& Taylor's conduct because ewious cell searches had ng
included any property seizures. Moreov@aintiff alleges that the search an
confiscation were closenough in time to the grievanct®t they constitute retaliation
by Defendant Von Reeden. Plaintiff clairttsat he grieved theonfiscation of his
property and this led to a conversation widbfendant Von Reeden who told Plainti
“you complain a I8’ and “you thinkyou know a lotabout the law.” Plaintiff alleges tha
“these statements seemed to imply the seaashintended to chillféorts to grieve staff
and conditions.” Plaintiff contends that &kso said “I [Defendant Von Reeden] alway
back up my officers.” Defendant Von Reeddenied Plaintiff's grievance because K
determined Plaintiff “had achance to recover his propel Plaintiff appealed.
Defendant Wilkins, in granting the appealufa Plaintiff did not have time to recove
his property and ordered the itebvesrefunded. Plaintiff allegehat, to date, this has ng
occurred.

Plaintiff has not alleged facts demousing that the December 20 search,
confiscation of his property, ®an retaliation for exercise t¢iis First Amendment rights,
nor does he allege that the search orisoafion of property was conducted without
legitimate penological interestConclusory allegations of tadiation are not sufficient to

state a claim and the Court will dig® this portion of Count Three.
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Plaintiff next claims that on or abbdanuary 24, 2017, Dendant Vo Reeden
assigned him and other former law enforcetmiemates to pod T22B Plaintiff claims
that it was a “hostile ‘anti law enforcememthvironment” and that, subsequently, oth
inmates housed in T22B told him “[Defendpwtillette announced the pending arrival ¢
‘former cops,” as inmates thdhey ‘grieve a lot, and #t they would ‘grieve [the
inmates] for breaking the rulésn an attempt to get the other inmates against U
Plaintiff has not alleged facts demonstratihgt Defendant Von Reed’s transfer order
was based on Plaintiff’'s guances, nor has Plaintiff afjed that Defendant Willette’s
statements were based on Plaintiff'snigi of grievances ocomplaints. Moreover,
Plaintiff's allegation that Defendant Willette’'s statemeneated a “hostilenvironment”
for him are vague; Plaintifdoes not allege specific facts showing his safety v
threatened or that he wassame other way injured by tlstatements. These allegatior
fail to state a claim and will be dismissed.

Plaintiff asserts that on February )17, Defendant Willettevrote Plaintiff up
“for trivial violations of jail rules after the gvance was filed.” Plaintiff alleges that h
had never been written up foreaking any MCSO inmate rgl@nd that, on this day, nc
other inmates were issued BA for the same violation. Plaintiff alleges that tf
proximity between the Februay 2017 incident and this e up lends credence to th
conclusion that this wte up was retaliatory. Plaintiff fther alleges that, as a result ¢
this write up, he “was sationed and removed to discipéiry segregation.” Plaintiff
alleges that he wrote a letter to DefendBeinzone about the actions of Defendat
Taylor and Willette, filed PSBomplaints about their actionand spoke with Defendan
Noble in March 2017 about his letter to Ded@ant Penzone and othencerns. Plaintiff
alleges that Defendant Noble tdRiaintiff that “If an inmatewants to file a grievance,
that is their right, but then | treat him like ammate and they have follow every rule.
Do you understand?” As a result ofathcomment, Plaintiff reconsidered filing
grievances so that he would nmeteive more targeted seagshor DARs. Plaintiff fails

to allege facts showing the disciplinary wriips were issued, or the search of his ¢
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conducted, without a legitimatgenological purpose. Thesdlegations fail to state g
retaliation claim and will be dismissed.

Plaintiff alleges that on March 5, 20aintiff withessed Defendant Willette ang
Defendant Taylor become violent with [another inmate] and use excessive f
Plaintiff filed a PSB complaint and filed RREA grievance due to the repeated sex
language used by [Defendant] Willette.” derding to Plaintiff, MCSO’s PREA policy
allowed other inmates to report PREA viabais without retaliation.On March 6, 2017,

Defendant Taylor “wrote up Plaintiff with fasdisciplinary charges of ‘inciting a riot’

and ‘interfering with an officer’ while witessing another interaction with [anothe

inmate’s] cellmate.” Plaintifblleges that there is no pdogical purpose in punishing
someone who witnesses misconduct and ttmattiming of the adverse action after h
protected conduct means that the adverseragtas retaliatory. However, “[a]n inmats
has no First Amendment right to progidegal assistance to fellow inmatesShaw v.
Murphy, 532 U.S. 223, 231 (20p1 Accordingly, Plaintiff cannot state a claim fo
retaliation based on this allegation.

On June 10, 2017, Plaintiff notified f@mdant Taylor abouproblems with his
dinner but Defendant Taylorfresed to get replacement foadtil Plaintiff threatened to
file a grievance. Plaintiff filed a grievamc On June 14, 2017, Officer Smith, who
supervised by Defendant Von Reedemd aan unknown female officer searche
Plaintiff's cell. When Plaitiff asked why they were sedring his cell, Officer Smith
told Plaintiff that they were'looking for grievances.” Plaintiff contends that Smith
looked through a folder thalaintiff had labeled “Legal Paperwork,” a letter from th
MSCO legal liaison was seized, and PIditstinotes about Defendant Taylor wer
missing after the search. Plaintifetl a grievance and a PSB complaint.

On June 16, 2017, and nki 23, 2017, Plaintiff aliges that “officers” were
gossiping about Plaintiff's civand criminal cases and th&@tefendant Willette stated

“that they would see how tougfPlaintifff was on ‘GP.” Plaintiff construed this
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comment as a threat and filed a grievaaod notified PSB. Defendant Von Reedg
reviewed the June 2017 grievaneesl concurred with staff actions.

Plaintiff claims that before this lawisune had no discipliary tickets, was getting

his meals replaced, and was allowed two haurtsof his cell but after he initiated this

lawsuit, “the adverse events and the camgpaif retaliation beg[a]n.” Plaintiff further
claims that, from February 2017 until theepent, Defendants VdReeden and Wilkins
abused the DAR and rule enfernent processes in ordergonish Plaintiff and chill his
First Amendment rights. Plaintiff alsoledes that Defendant8enzone and Arpaio
selected Defendants Noble and Wilkins lte lieutenants and ehle a custom of
retaliating against inmate who file griences, speak to PSB, or file lawsuits.

To the extent Plaintiff claims he wagakated against for filing grievances, or fg

filing and preparing this lawsuit, Plaintiffas not alleged facts showing the disciplinary

tickets were substantially motivated by hin§ grievances and a lawsuit, nor does |
allege the disciplinary actions failed tornse a legitimate penological purpose. H
allegations therefore fail to séaa claim and will be dismissed.

2. Claim for which an Answer will be Required

After learning his claim habdeen upheld on appeal, Piaif filed a new grievance

and wrote to the Professional Standards Bumeguesting an investigation. Plaintiff

alleges that his grievanceowld have been places in Deflant Von Reeden’s box fof
processing. On January 10, 2017, hoursr ditieg the grievance, Plaintiff's cell was
searched and Plaintiff's medically authorizgddnket was confiscated. Defendant Tayl
conducted the search and Plaintiff thinksvas “likely” that Defendant Von Reeder
ordered the search. Plaintiff contends that cell was the onlyne searched, tha
confiscating his blanket hado valid penological purposeand that the tempora
proximity between a grievance against Defant Von Reeden and the search by
supervisees supports his clainattthe search was retaliatory.

On February 7, 2017, Plaintiff informedff@er Carbajal that carrots in his dinne

were rotten. Plaintiff alleges that Officer iGajal told him thai& replacement tray hag
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been ordered and took Plaffis dinner tray. Plaintiff further alleges that Officer
Carbajal and Defendant Willetteen switched job statiorend that Defendant Willette)
spent approximately three hasutelling Plaintiff that his replacement meal was comi

but eventually told Riintiff that it was not coming ah“next time don’t complain about

the food.” Plaintiff allegeshat he asked for a supervisand, in response, Defendant

Willette walked away and saithet he won't grieve me again.” Plaintiff further alleges

that Defendant Willette wrote in the OpLogathPlaintiff had rejected/refused food o
that day. Plaintiff claims that Defendamillette knew about Plaiiff's diabetes before
this incident. Plaintiff further claims thae received a “ladmo”agk to eat from Officer
#A9396 during third shift. Plaintiff claimthat he received thisack of food 16 hours
after his previous meal and that this wasdaation of MCSO policyD6-2(1)(A) and (B).

Defendant claims that Dafdant Von Reeden, who supmsas Defendant Willette, took
no corrective action while prosging Plaintiff's grievance othis February 7, 2017

incident.

n

On March 3, 2017, Plaintiff filed a igvance because his dinner had rotten food

and Defendant Taylor did not provide himtlwa replacement meal. Plaintiff assumd
that the grievance was placed the Sergeant’s box for gecessing before Defendan
Taylor started his shifin March 4, 2017. On March 2017, Plaintiff'scell was the only
one searched out of 71 cellstown 21 and Plaintiff was writteup for having food in his
cell and for having tape on a cell fixture. Bt#f alleges that the timing of this search
approximately 19 hours afterigving Defendant Taylor, implies that the search W
retaliatory.

Plaintiff alleges that he spoke with Detiant Wilkins on Apit 24, 2017, about his
PREA report and a change in out-of-cethe for pod T21A. Plaintiff claims that
Defendant Wilkins said that the “LEO” group, which includes PHjns “the noisiest”
and their out-of-cell time was cut in halfdaeise the group filetoo many grievances

and felt the extra out-of-cell time was a ‘right.”

-12 -

as




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

Plaintiff next alleges that on Ma¥8, 2017, Defendant Glagovich—who is
subordinate to Defendants Von Reeden, Nadote, Wilkens, and friends with Defendan|
Taylor and Willette—accused Plaintiff of i&tupting the institution, altering MCSQ
items, attempting a rule violation, andspeng property. Plaintiff was receiving }
external grievance forms that Defendant Glagh refused to get for Plaintiff, thaf
[were] time sensitive.” Plaintiff states that was found guilty of #hrule violations and
his appeal was denied by Defendant Nobleairfiiff contends that he was engaging
constitutionally protected condt and that Defedants Von Reeden, Noble, Wilking
Taylor, Willette, and Glagovichincreased his solitary timen cell, withheld food,
completed disciplinary action reports, and pieed him for trivial jail rules close in time
to his protected conductitht no penologsal purpose.

Plaintiff claims that on June 7, 2017, tled a PREA complat about an inmate
making sexual comments and asking for sefaabrs. Plaintiff alleges that Defendar
Von Reeden approved the d&on to transfer him from pbT-21A to T-21B. Plaintiff
alleges that in February 2017, he was dssduthreatened, and berated by inmates in
21B and, as a result, the pod was placedwanride and locked dowior 48 hours. This
upset several inmates in T-21B who later tledab harm Plaintiff. On June 7, 2017,
Plaintiff reminded Carbajal of the Februamcident and the subsequent threats a
Carbajal responded that “it didn’t mber” and moved Plaintiff to T-21B.

On June 11, 2017, Defendant Taylor wnapePlaintiff for using his full name on 3
tank order and “the BHU lateotind Plaintiff not guilty.” Plaitiff claims that Defendant
Von Reeden approved Defendant Taylor's DAR and that there is no penological pu
in disciplining inmates for using someoneiame. On June 27, 2017, Defendant V(
Reeden again wrote up Plaintiff for usitiphn Von Reeden” on a grievance form ar
“BHU again denied thi®AR as not guilty.”

Liberally construed, thesslegations adequately stdtest Amendment retaliation
claims and the Court will req@ Defendants Willette, Wilksy Taylor, and Von Reeder

to answer this claim.
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D. Count Four
In Count Four, Plaintiff alleges he walenied due process during disciplina
proceedings on multiple ocsians. Proceduratiue process safeguards in a pris

disciplinary hearing require thétte defendant receive: (iyitten notice of the charges

no less than twenty-four haurprior to the hearing; (2) a written statement by the

factfinders as to the evidence relied on asasons for the disciplinary action and (3)
limited right to call witnesseand present documentary esitte when it would not be
unduly hazardous to institutionsafety or correctional goate allow the defendant to da
so. Wolff v. McDonnell418 U.S. 539565-66 (1974).

Once these Wolff procedural protections are followed, the only function off a

federal court is to review the statementeofdence upon whicthe committee relied in

making its findings to determine if theasion is supported by “some factsHanrahan

v. Lane 747 F.2d 137, 1141 (¥ Cir. 1984) (citation omitted Due process require$

simply “that there be somevidence to support the findingsade in the disciplinary
hearing.” Superintendent v. Hjl472 U.S. 445457 (1985).

Plaintiff claims that on February &017, Defendant Wette issued him a
disciplinary ticket for being in an unauthorized area, unauthorized contact with an in
and possession of an unauthorizteen. Plaintiff claims he was “passing food from of
human being to another.” Plaintiff alleges ttisgre was “no clear rule or markings th
establish the cell front is an unauthorized areRlaintiff's claims that a “BHU sergean
did not allow any witnesses ndid she present any proofdiges [Defendant] Willette’'s
allegation.” Plaintiff alleges that a witreesvould have confirmethat there were no
markings. Plaintiff further alleges that texeived seven dayssteiction and was moved
by Defendant Von Reeden’s teaondisciplinary segregation.

Plaintiff does not allege that he wdsnied written notice of the charges or

statement of evidence and reas for the disciplinary action, nor does he allege t

calling witnesses would not habeen hazardous to safedy correctional goals. Thesg

allegations fail to state a due pess claim and will be dismissed.
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Plaintiff further alleges that on Mareh 2017, Defendant Véor filed two false
disciplinary tickets against him. Plaintiffazins he was found guilty and his appeal was

denied. Plaintiff does not claim he was dehany of the thredue process safeguard

(2]

and therefore failt state a claim.
On March 6, 2017, Defendant Taylor gkelly charged Plaintiff with “inciting a

riot” and “interference [with]an officer in the performae of his duties.” Plaintiff

174

claims the charges were false and he wasdoguilty “without a proper hearing or [the
disciplinary hearing officer] dicussing with witnesses.” dtiff's allegations are too
vague to state a due process claim; it is @arolehether Plaintiff received a hearing that
he believes was insufficient, or if he idegling that he did not receive any type of
hearing. The former allegation is insuféot to state a due process claim. Moreover,
Plaintiff does not allege that he was demetice or a statement elvidence and reasonsg
for the disciplinary conviction. These ajkions fail to state a due process claim.

Finally, Plaintiff alleges that on Ma¥8, 2017, Defendant Glagovich “wrote up

the Plaintiff for receiving 2MCSO issued grievance forms from [another inmate].”

Plaintiff states he was found guilty “on passing property” and “innocent on 3 charge:

Glagovich filed but BHU founchot sustained.” Again, Plaintiff does not allege he was
denied due process safeguamdsconnection with these clgges and therefore fails tg
state a claim.

The Court will dismiss Count Fodwr failure to state a claim.
V. Motions

A. Motion to Correspond

On August 18, 2017, Plaintiff filed a “Motion to Correspond” (Doc. 19) in which
he asks that the Court issue an ordemaflg him to communicate and correspond with
witnesses who are listed in his ComplairRlaintiff has not idetified the individuals
with whom he wishes to cospond, or described what imfoation these witnesses wil

provide. The Court previsly denied a similar math and will deny the Motion.
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B. Motion for Extension of Timeto Effect Service

Plaintiff moved for additional time teerve Defendants with the First Amende
Complaint. (Doc. 21) Becae the Second Amended Compliavill need tobe served
on Defendants, the Court wdkeny this motion as moot.

C. Motion For Seized Papers

Plaintiff, in a letter address to Judge Duncalteges that much of his legal pape
were seized during a searchto$ jail cell and states that e concerned that this will
prejudice his ability to prosetaihis claim. (Doc. 22)

It is improper for a party to communicad@ectly with court personnel. Simply
mailing a letter to the Clerk of Court, the jud@e any court personh& unacceptable.
Any request for action by the Court must be in the form of a motion that complies
the Rules of Practice of the United States District Court for the District of Arizona
Local Rules). Any future letters directedttee Clerk of Court, the judge, or any cou
personnel will be stricken from the recadd will be returned to Plaintiff.

Plaintiff may request that the Arizona f@tment of Correatins and/or individual
defendants preserve relevant discoveryneluding, but not linted to, any and all
relevant withess statements, incident repgtotographs, videotapes, medical recor
and investigative reports — in light of Plaintiff's pending lawsi8ee, e.g.Surowiec v.
Capital Title Agency, In¢c.790 F. Supp. 2d 997, 104®. Ariz. 2011) (“the duty to
preserve is triggered not onburing litigation, but alsextends to the period befors
litigation when a party shouldeasonably know that ewvdce may be relevant tc
anticipated litigationy’

V. Warnings

A. Release

If Plaintiff is released while this casemains pending, and the filing fee has n
been paid in full, Plaintiff mst, within 30 days of his releaseither (1) notify the Court
that he intends to pay the unpaid balance ®filing fee within 120 dgs of his release or
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(2) file anonprisoner application to proceed inriea pauperis. Failure to comply ma|
result in dismissal of this action.

B. Address Changes

Plaintiff must file and serve a notice afchange of address in accordance w
Rule 83.3(d) of the Local Rudeof Civil Procedure. Plaintiff must not include a motic
for other relief with a notice of change afldress. Failure toomply may result in
dismissal of this action.

C. Copies

Plaintiff must serve Defendants, or coungean appearance has been entered
copy of every document that he files. Fed. Ri.. ®&. 5(a). Eacliling must include a
certificate stating that a copy dtfe filing was served. FedR. Civ. P. 5(d). Also,
Plaintiff must submit an additional copy every filing for use by the CourtSeeLRCiv
5.4. Failure to comply masesult in the filing being stridn without further notice to
Plaintiff.

D. Possible Dismissal

If Plaintiff fails to timdy comply with every provision of this Order, including
these warnings, the Court may dismisis action without further noticeSeeFerdik v.
Bonzelet 963 F.2d 1258, 1260-61"ir. 1992) (a district court may dismiss an acti
for failure to comply withany order of the Court).
IT ISORDERED:

(1) Plaintiff August 18, 201Kotion to Correspond (Doc. 19) denied.

(2) Plaintiff's September 8, 2017 Motidor Extension of Time (Doc. 21) is

denied, as moot.

(3) Plaintiff's September 12, 2017 Matido Address MCSO Seizure (Doc. 22

is denied.
(4) Plaintiff's Motion to Anend Complaint (Doc. 17) igranted. Defendant

Hilmo must answer Count One; DefendaAtgpaio and Penzone must answer Col
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Two; and Defendants Willette, Wilkins, Tayl and Von Reedemust answer Count
Three, as described in the abalgcussion of Plaintiff's claims.

(5) Count Four and the remaining claimsCounts One, Tw, and Three are
dismissed without prejudice.

(6) Defendants Alvarez, Glagovich, and Noble afesmissed without

prejudice.

(7) The Clerk of Court must sendakitiff a service packet including the

Second Amended Complaint (Doc. 18), thisder, and both summons and request |

waiver forms for Defendants Hilmo, ArpaiBenzone, Willette, Taylor, Von Reeden, ar
Wilkins.

(8) Plaintiff must completand return the service patkio the Clerk of Court
within 21 days of the datef filing of this Order. TheJnited States Marshal will not
provide service of process if Plaifiiails to complywith this Order.

(9) If Plaintiff does not either obtaia waiver of service of the summons (
complete service of the Summons anacddel Amended Complaint on a Defenda
within 90 days of the filing ofthe Complaint or withir60 days of the filing of this Order
whichever is later, the action may be dismisgedo each Defendant not served. Fed.
Civ. P. 4(m); LRCiv 16.2(b)(2)(B)(ii).

(10) The United States Marshal mudane the Summons, a copy of the Seco
Amended Complaint, and a copytbfs Order for future use.

(11) The United States Marshal mumsitify Defendants of the commenceme
of this action and request waiver of servidehe summons pursuattt Rule 4(d) of the
Federal Rules of Civil Procedure. The noticeDefendants must atude a copy of this
Order. The Marshal must immediately file signed waivers of service of the
summons. If a waiver of service of summonsisreturned as undeliverable or is not
returned by a Defendant within 30 days from the date the request for waiver was
sent by the Mar shal, the Mar shal must:

-18 -

or
nd

r




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

(@) personally serve copies dahe Summons, Second Amendg
Complaint, and this Order upon Defendpuotsuant to Rule 4(e)(2) of the Feder

Rules of Civil Procedure; and

(b)  within 10 days after personal sewiis effected, file the return of

service for Defendant, along with evidencetloé attempt to secure a waiver ¢
service of the summons andtbe costs subsequently incurred in effecting serv
upon Defendant. The costssdrvice must be enumerated the return of service
form (USM-285) and must include ghcosts incurred by the Marshal fq
photocopying additiorlacopies of the Summons, Sew Amended Complaint, of
this Order and for preparing new processeipt and returforms (USM-285), if
required. Costs of service will be talkagainst the personalserved Defendant
pursuant to Rule 4(d)(2) of the Federaldguof Civil Procedure, unless otherwis
ordered by the Court.

(12) A Defendant who agrees to waive service of the Summons and Second

Amended Complaint must return the signed waiver forms to the United States
Mar shal, not the Plaintiff.

(13) Defendants must answer the Second Amended Complaint or othe

respond by appropriate motion within the tiprevided by the applicable provisions @

Rule 12(a) of the Federal Rules of Civil Procedure.

(14) Any answer or response must state the specific Defendant by nan

whose behalf it is filed. T&gCourt may strike any answer, response, or other motio

paper that does not identify the specific Defent by name on whose behalf it is filed.

111
111
111
111
111
111
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(15) This matter is referred to Magete Judge David KDuncan pursuant to
Rules 72.1 and 72.2 ¢iie Local Rules of Civil Procedeifor all pretrial proceedings as
authorized under 28 U.S.C. § 636(b)(1).

Dated this 7th day of December, 2017.

James A. Teilhtﬂrg
Senior United States District Judge
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