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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Martin Gillard, et al., No. CV-17-01368-PHX-DLR
Plaintiffs, ORDER
V.

Good Earth Power AZ LLC, et al.,

Defendants.

Plaintiffs Martin Gillard and Darren Guoer allege that Defendants Good Ear
Power AZ, LLC (“GEPAZ"), ZR FEC Ltd(“ZR FEC”), Jason Rosamond, and May
Minkova, violated the Fair Labor Standa Act (“FLSA”) and Arizona Wage Act
(“AWA") by failing to pay Plairtiffs minimum wage and overtiem Plaintiffs also raise
contract claims related to their employment with Defendants. Before the Cour
Defendants’ motions for summary judgmébbcs. 67-69), which are fully brieféd For
the following reasons, Defendants’ motions granted in part and denied in part.

BACKGROUND

Though their disagreemengse plentiful, the partieagree on the following: In

early 2013, Gillarcentered into a contratd serve as Chief Tenblogy Officer (“CTQO”)
for Good Earth Power Limited (“GEP d1), a British Virgin Islands company

1 The ﬁarties requested oral argument,aftdr reviewing the parties’ briefing ang
t7h(23(¥)ecord, the Court findwal argument unnecessargeefFed. R. Civ. P. 78(b); LRCiv.
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headquartered in Oman, wiginojects predominately in Ata. While CTO of GEP Ltd,
Gillard worked with Rosamond and Minkoyavho served as directors and officers of t
entity.

In early 2014, Gillard begmperforming work for GEPAAnd ZR FEC in Arizona.
Rosamond was Chief Executi@ficer of GEP Ltd, GEPAZand ZR FEC. GEPAZ and
ZR FEC were separate but rteld entities to GEP Ltd. GERZAwvas the primary contractof
on the United States ForeService’'s Four Forest Resation Initiative (“4-FRI”) in
Northern Arizona, and ZR FEC oversaw epteses connected to GEPAZ's operation
Gillard occupied a number obles within GEPAZ and ZR FEC, thougthe parties dispute
whether this work was being conducted pursta@illard’s agreement with GEP Ltd, o
under a new, at-will employmercontract with GEPAZ ah ZR FEC. Gillard was
terminated at the end of December 2016.

In late 2013, GEP Ltd caraicted with Gurne through his comgny Marlin Wood,
to conduct consultancy services. SooterafGEP Ltd deployed Gurner to serve
Managing Director of ZR FECThe parties agree that this position initially was part of
consulting agreement. Plaiffisi contend, however, that byr§a2014, Gurner became af
employee of GEPAZ and ZR FEC, continuingimhis role as Managg Director. Gurner
served in this role until he was relievedhig day-to-day responsibilities in October 201

Due to cashflow issues, a portion of Plaintiffs’ wages were deferred. Plair
allege that they never recet/¢hese deferred wages. In Wa017, Plaintiffs filed this

action, raising FLSA, AWA, and contractagins. Defendants filed a counter-claim fq

conversion. (Doc. 22.) Defendants seek samyrjudgment on Plaintiffs’ claims. (Docs|

67-69.)
LEGAL STANDARD

Summary judgment is appropriate whitrere is no genuine dispute as to al
material fact and, viewing those facts inghtimost favorable to the nonmoving party, th
movant is entitled to judgmerts a matter of law. FedR. Civ. P. 56(a). Summary

judgment may also be entered “against a party who fails to mslkewang sufficient to
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establish the existence of aemlent essential to that padyase, and on which that party
will bear the burden gfroof at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)
A fact is material if it might affect the outew® of the case, and a dispute is genuine if a
reasonable jury could find for the nonmogiparty based on the competing evidence.
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

The party seeking summarydgment “bears the initial sponsibility of informing
the district court of the basis for its moti@nd identifying those portions of [the record]
which it believes demonstrate the absenca génuine issue of material factCelotex
477 U.S. at 323. Thieurden then shifts to the non-movam establish the existence of p
genuine and material factual disputiel. at 324. The non-movant “must do more than
simply show that there is s@® metaphysical doubt as teetmaterial facts,” and instead
“‘come forward with specific f@s showing that there is g@enuine issue for trial.”
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (interng

=4

guotation and citation omitted)Conclusory allegations, unsupported by factual matenal,
are insufficient to dett summary judgmentraylor v. List 880 F.2d 1040, 1045 (9th Cir
1989). If the non-movant’s opposition fails itecspecifically to evidntiary materials, the
court is not required to either search tharemecord for evidencestablishing a genuing
issue of material fact or tdin the missing materialsSee Carmen v. 5. Unified Sch.
Dist., 237 F.3d 1026, 102832(9th Cir. 2001)forsberg v. Pac. N.W. Bell Tel. C&40
F.2d 1409, 141748 (9th Cir. 1988).
DISCUSSION

I. Preliminary Matters

At the outset, the Court must addres$eddants’ request that the Court disregard
Plaintiffs’ “noncompliant” controverting stateant of facts, deem Defendants’ statemegnt
of facts admitted, and exclude Plaintiffieclarations. (Docs. 95-97 at 3.)

A. Controverting Statement of Fact$

20n July 31, 2017 Plaintiffs filed theirgponse briefs and ntroverting statement
of facts. (Docs. 84-87.) The following dzﬁéalr_ltlffs filed a notice of errata with respeg¢
to their controverting statement of facts andmitted a “correctedatroverting statement
of facts,” (Doc. 89), which beoze Plaintiffs’ operative controverting statement of facs.

—+
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This District's Local Rules of Practidepose specific requirements on the for
and content of summary judgment motion$Any party filing a motion for summary
judgment must file a statement, sepafaim the motion and memorandum of law, settir
forth each material fact on wiiche party relies in support tife motion.” LRCiv 56.1(a).
Each of these facts “must rete a specific admissible portiaf the record where the fac

finds support (for example, affidavit, plesition, discovery response, etc.)d. Likewise:

Any party opposing a motion feummary judgment must file
a statement, separate from that party’s memorandum of law,
setting forth:

(1) for each paragraph of theomng party’s separate statement
of facts, a correspondingly numbered paragraph indicating
whether the party disputes the staent of fact set forth in that
paragraph and a reference te #pecific admissible portion of
thedrecord supporting the party’s position if the fact is disputed,;
an

(2) any additional facts that establish a genuine issue of
material fact or otherwise prede judgment in favor of the
moving party. Each additiondhct must be set forth in a

separately numbered paragrapid anust refer to a specific
admissible portion of the recowehere the fact finds support.

LRCiv 56.1(b). The court may dm a movant's separate statement of facts to be tru
the non-movant does not comply with these ruseSzaley v. Pima Cty371 Fed. App’x
734, 735 (9th Cir. 2010).

Defendants contend that Plaintiffs’ contesting statement of facts: (1) is nd
correspondingly numbered to their statemenfaats; (2) fails to set out new factug
allegations in separate paragraphs; éXceeds the page limit; and (4) relies (¢
unauthenticated documents. (Docs. 95-F.)atThe Court dis@ses each in turn.

First, it simply is untrue that Plaiff8’ controverting statement of facts is nd
correspondingly numbered to Defendantsitenent of facts. The one exception

paragraph 77 of Defendants’ satent of facts, which Plaiffs fail to address in a

correspondingly numbered paragh and therefore is admitéor purposes of the pending

motions.

All discussion herein about controvertisiatement of facts regards Doc. 89.
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Second, Plaintiffs’ controverting statemeiftfacts fails to coply with the Local
Rules because each corresponlyimgmbered paragraph does otearly admit or dispute

the fact Defendants assertethstead, Plaintiffs often neggt to say whether a factug

assertion is admitted or gisted, and instead barrel ireolengthy narrative or argument

over the significance of or inferences that may be drawn from facts (for a partict
egregious example, see pgraph 71 of Plaintiffs’ combverting statement, which
consumes more than a page). Pl#stare strongly encouraged to revigyunton v.

American Zurichinsurance CompanyNo. CV-16-00539-PHX-DR, 2018 WL 1182552
(D. Ariz. Mar. 7, 2018), which discusses lahgth how separate and controvertir]
statements of facts often are misused. énftiture, the first woradf any correspondingly

numbered paragraph shotdd either “admitted” or “disputed If a fact is admitted, there

should be no follow uplf a fact is disputedhe only follow up should be a citation to the

admissible portion of the record where contrtmgrevidence may be found. If the fact

admitted, but Plaintiffs believe additional infasititon is needed for context, that addition

evidence should be gvided in a separately numbdretatement of additional fact

precluding summary judgment.

With that said, the Court will not takeettextraordinary stepf deeming all of
Defendants’ statements of fact to be admitted. ThoughtRisi controverting statement
fails to comply withthe Local Rules in many oféhsame ways described in tHanton
case, it nonetheless is apparent from the sfom that there are genuine and mater

disputes of fact. The Courtgders, where possible, to réam cases on the merits and n(

on technicalities, even wheretihoncompliant nature of soregbmissions makes that tagk

particularly difficult.

Next, Defendants contend that Plaintif€gintroverting statement of facts “wildly
exceeds” the page limit. In support, Defendants highlight that Paragraph 6(c) Sche
Order provides that statements of fact “simait exceed 10 pages iength, exclusive of
exhibits.” (Doc. 43.) Plairfis’ controverting statement ofdéts (not counting the exhibits

or certificate of service) spans 24 pag@oc. 89.) The ScheduliOrder’s 10-page limit,
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however, applies to the “one motion for sumynadgment.” (Doc. 43 1 6(b).) Here, upo
Defendants’ request, the Court allowed ‘@Bndants to file 4 motions for summar
judgment.” (Doc. 64.) Given that the Ctsrorder failed to clarify how allowing 4
summary judgment motions rather thanaffected the length of the accompanyirn
statement of facts, the Court will not strittee excess pages. With that said, Plainti
probably could have substantially reduced kbngth of their controverting statement ¢
facts had they written it in a manner thatcsty complied withthe Local Rules, as
explained inrHunton
Finally, Defendants’ contenithat Appendices A-l offeresh support of Plaintiffs’

controverting statement of factare unauthenticated documehtg¢Docs. 95-7 at 3.) In
support, Defendants cit@rr v. Bank of Americdor the proposition that “unauthenticate
documents cannot be considered in a amotor summary judgmeri 285 F.3d 764, 773
(9th Cir. 2002). Defendants, however, “misré€ad [[to hold that the Court may not
consider unauthenticated dwmgents to support an argument to overcome sumn]
judgment.” Ericson v. City of PhxNo. 14-CV-1942-PHX-JAT, 2016 WL 6522805, at *
(D. Ariz. Nov. 3, 2016). “AlthoughOrr held that a non-movant's exhibits wer
inadmissible for purposes of opposing a motion for summpuaigyment, the Ninth Circuit
later clarified that it is the admissibility ¢fie contents of evidence—not its form—th;
determines whether evidenceadmissible for purposes of avoiding summary judgms
Id. (citing Fraser v. Goodale342 F.3d 1032, 1036-37 (9@ir. 2003)). The fact that
Plaintiffs’ appendices may be unauthenticaties not bar their consideration for th
limited purpose of oppasy Defendants’ motions for summary judgménBee Quanta
Indem. Co. v. Amberwood Devs. [ndo. 11-CV-1807-PHX-JAT2014 WL 126144, at

~ 3 The Court has serious doubts about Wwaethe appendices are unauthenticats
For instance, Appendices E, F, G, and H bates stamped ZRFEDd appear to have
been provided by Defendants in discoveBocuments produced b¥_ a party in discove
are deemed authentic wheffeoed b&/ the party-opponentSee Maljack Prods., Inc. v
GoodTimes Home Video Cor@B1 F.3d 881, 889 n. 12 t{® Cir. 1996). Moreover,
Appendix B contains the biographies GEPAZ’s management team. The documse
appears to be for external use as it cont&B®’s logo and the comfan 's office addres
telephone number, and website. Under Fedeuée of Evidencé01(b)(1), a document
can be authenticated by a witness who wrosdned it, used it, or saw others do See
31 Wright & Gold, Federal Practice &&edure: Evidence 8§ 7106 (2000).
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*16 (D. Ariz. Mar. 26, 2014) (finding that unauthenticated spreadsheets are admissik
limited purpose of opposing motionrfsummary judgment).
B. Plaintiffs’ Declarations

Defendants contend that Plaintiffs’ “declaoas should be disregarded as sham
(Docs. 95-97 at 3.) “The general rule in tieth Circuit is that a party cannot create 4
issue of fact by an affidavit conttigting his prior dposition testimony.”Van Asdale v.
Int’l Game Tech.577 F.3d 989, 998 (91@ir. 2009). The sham affidavit rule is necessa
because “if a party who has been examinddragth on deposition cadikaise an issue of
fact simply by submitting an affidavit contliating his own priottestimony, this would

greatly diminish the utility osummary judgment as a peature for screening out shar

issues of fact.” Kennedy v. Allied Mut. Ins. Go952 F.2d 262, 266 (9th Cir. 1991).

However, “the sham affidavit rule should bgphed with caution because it is in tensio
with the principle that the couis not to make credibility derminations when granting ol
denying summary judgment.Yeager v. Bowlin693 F.3d 1076, 108®th Cir. 2012).

In order to trigger the sham affidawule, the Court “must make a factug
determination that the contradiction is ash and the inconsistency between a part
deposition testimony and subsequaffidavit must be cleaand unambiguous to justify
striking the affidavit.”ld. “The non-moving party is ngirecluded from elaborating upon
explaining or clarifying por testimony elicited by op@ing counsel on deposition an
minor inconsistencies that result from &onest discrepancya mistake, or newly
discovered evidence afford no basisd&cluding an opposition affidavit.Id.

Here, Defendants attach a chart settingrmgnsistencies thdyelieve demonstrate
that Plaintiffs’ declarations are shamgDocs. 95-1; 96-1; an®7-1.) However, the
statements in the declaratioths not clearly and unambigusly contradict the declarants
previous deposition testimony. fact, some statements have apparent contradiction tc
deposition testimony. For instance, Dufants contend thaGurner's deposition
testimony contradicts his declaration as teethler he was an employee of GEPAZ. (Dd

97-1 at 4.) Defendants argumemdglects to mention that,selwhere in his deposition

le fq
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when asked directly whether he was ampkryee of GEPAZ, Gurner answered in the

affirmative.

Q: You were a salaried employee?
A: Correct.

Q: Well, actually, you wereh’an employee of any of the
entities, were you? You wees employee of Marlin Wood?

A: No. | was an employee of GEPAZ.
Q: You were an employee of GEPAZ?
A: Correct.

(Doc. 71-3 at 56:10-20.)

Likewise, Defendants contend that Gutsedeclaration that he was never gn
employee of GEP Ltd was contradicted bydeposition testimony. (&. 97-1 at3.) The
Court disagrees. In Gurner’'s deposition henisl that he workedinder a consultancy
agreement with GEP Ltd, not amployment agreement. (Dotl-3 at 59:17-61:6.) This
answer is consistent with Gurner’s declema and his position at summary judgment thiat
he initially was under a consultancy agresminwith GEP Ltd, but later became an
employee of GEPAZ and ZR FECThe sham affidavit rule seeks to strike declaratigns
where the inconsistencies are “so extreme” aotstitute contradiction. This is hardly
the case here. As such, the Court declines to strike Plaintiffs’ declarations.
ll. Merits

A. Contract Claims (Doc. 67)

1. Existence of a Contract

To prevail on a breach of contract claiRlaintiffs must prove the existence of a
contract between Plaintifiand Defendants, a breach oétbontract by Defendants, angd
resulting damages to PlaintiffSee Frank Lloyd WrighHtound. v. Kroeter697 F. Supp.
2d 1118, 1124 (D. Ariz. 2010). Defendants arthat Plaintiffs cannot establish this firg
element because their employment contracts wethenon-party GEP Ltd(Doc. 67 at 2.)

In support, Defendants contend that: (12@13, GEP Ltd hired Gillard as its CTC

—
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for its African Projects; (2) in 2014, whiltill under contract with GEP Ltd, Gillard wa
seconded to ZR FEE€and (3) Gillard still was undecontract with GEP Ltd while
seconded to ZR FECId( at 3.) Defendants also contehdt: (1) in 2013GEP Ltd entered

v/

into a consultancy agreement with Markiood to market forg residue for entities
including ZR FEC; (2) Marlin Wood deployésurner as interim managing director of ZR
FEC,; (3) all work performety Gurner on behalf of ZR KEor GEPAZ was done through
Marlin Wood'’s retention as an independeanttactor with GEP Ltdand (4) consistent
with the consultancy agreememtyoices for Gurnes work were sent by Marlin Wood to
GEP Ltd. (d. at 3-4 n.2.) Based on these factsidbdants aver that any breach of contract
claims on behalf of Gillard or Gurner muatise out of an employment contract or
consultancy agreement with GEP Ltd. Muwrer, Defendants argue that because they
“were not parties to Plaintiffs’ employment coattts, they cannot be liable for breaching
those contracts or implied covenants within thenhd: &t 2.)

In response, Plaintiffs acknowledge théseance of their contracts with GEP Ltq,
but argue that at some point during their wamikh Defendants, implied-in-fact contract
were created with GEPAZ and ZR FEC. (Doc.a&86.) Plaintiffs assert that their neyw

|9

contracts with ZR FEC and GEPAZ *“can lascertained through a combination of
communications and review tife [p]arties’ conduct.” I¢..) Plaintiffs offer five pieces of
competing evidence.

First, in November 2014, Rosamond emailed Gurner, then-Managing Directpr o
GEPAZ, directing him to discount Gillard’s salary because of operational issues ir
Arizona. (Doc. 89-1 at 134.) Seconkh, March 2016, Rosamond sent an email
characterizing Gurner and Gilthas “employees,” and exphing that money owed to
them were “debt owed by ZREC” and that ZR FEC was responsible for paying “these

out of its earnings.” I¢l. at 162.) Third, GEPAZ’s “errnal communications,” including

4 Although neither party defines "seated,” they appear to have a commgn
understanding on the term’s meaning. The t&efers to an arrangement made with the
mutual consent of the employer and emplwhereby the employer makes an employee
available under specific agreed arrangementgoti with another employer for a specifi
period of time.” Alan S. Gterman, Business Transactiddslutions § 172:237 (2019).

7
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literature for potential investors, identifi€durner as GEPAZ’'s “Mnaging Director,”

responsible for “ensur[ing] the sufficient manent of fibre (sic) product from the 4FR
forest restoration area to meet the GEPAtactual obligations with the US Fores
Service.” (Doc. 89-1 at 88.)The literature also identifeGillard as GEPAZ's “Chief
Operating Officer . . . responsilfier integrating the operatioms the group supply chain.”
(Docs. 89 1 48; 89-1 at 89.)

Next, Gurner’s declaration avers thaf} ffbm November 2013 to January 2014, |
provided consultancy services GEP Ltd at a rate of £1@0 per month; (2) throughout
January 2014, Rosamond and Gurner netpatidnis hiring as Mamgng Director of
GEPAZ, which is memorializeth an email exchange; (3) a$ February 2014, Gurnel
was owed a salary of £12,000rmaonth plus a retention bonushie paid out at a rate of
£6,250 per month for 8 montlisr his work as Managing Dictor; and (4) he was paid
through GEPAZ's Wells Fargo account. (D88-1 at 122-127, 177-78, 186.)

Finally, Gillard states in his declaratitinat, after moving t@rizona to conduct
work on the 4-FRI contract: (1) GEP Ltd didtpay him; (2) he did not receive directive
from GEP Ltd; (3) he exclusaly worked on GEPAZ'’s 4-FRdontract; and (4) he receive(
payments directly from GEPAZ.Id at 170 1 25-26.) Plaintiffs aver that these fa
demonstrate both that their contracts withFAHEd were abandoned dthat they became
employees of GEPAZ and ZR FEC.

In reply, Defendants quarrel about tfeets and accompanying inferences th
should be drawn. For inste® although Plaintiffs arguthat payments from ZR FEQ
evidence an employment relatship with the entity, Defeaats contend that thess
payments evidence the opposite because they Ywa behalf of GEP Ltd.” (Doc. 97 aj
6.) At summary judgment, however, the Coutbidraw all inferences in favor of the norn
moving party. A jury reasonably could find that Phiffs’ contracts with GEP Ltd were
abandoned, and that GEPAZ and ERC became Plaintiffs employers.

With that said, summaryudgment in favor ofRosamond and Minkova ig

appropriate. As Defendants correctly nofaintiffs’ response “only argues tha
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[Plaintiffs] contracted witlfZR FEC and GEPAZ—not Rasend or Minkova.” Id. at 6-
7.) Nor do Plaintiffs put fidh evidence demonstratingatha contractual relationshig
existed with Rosamond and Kdiva, personally.
2. Statute of Limitations

Alternatively, Defendants contend that Rt#fs’ contract claims are untimely tg
the extent they are based on alleged breatim®ccurred before Ma4, 2016 (as to ZR
FEC) and April 6, 2016 (as to GEPAZ)Doc. 67 at 11.)

Under Arizona law, claims for “breach ah oral or written employment contract
“shall be commenced . . . within one year afiter cause of action accrues[.]” A.R.S.§ 1
541(3). “Although ‘accrual’ is not defined in this section, [Arizpboaurts have applied

the common law ‘discovery ruldb interpret that term withirstatutes of limitations.”

Stulce v. Salt River Project Agr. Imp. & Power Dis&t.P.3d 1007, 1010 ¥ 10 (Ariz. Ct.

App. 1999). “Under the discovery rule, ausa of action accrues when the plaintiff kne
or by the exercise of reasdia diligence should have knovof the defendants’ conduc
and therefore the statute of limitationsedamot begin to run until that timel’ogerquist v.

Danforth, 932 P.2d 281, 284 (ArizCt. App. 1996) (interrlaquotation and citation

omitted). “The relevant inquiry is when did a plaintiff's knowlegdgnderstanding, and

acceptance in the aggregate providesufficient facts to constitute a cause of action.

Little v. State240 P.3d 861, 864 1 9 (&. Ct. App. 2010) (interal quotation and citation
omitted). An employee is deeu to have discovered an ployer’'s breach of contract
with respect to payment of was when the employee learns that it will not receive th
wages.See Day v. LSI Corpl74 F. Supp. 3d 1130, 38, 67-68 (D. Ariz. 2016).

The parties agree that sdme point during their relanship an agreement wa
reached to defer payment of a portion of Plaintiffs’ wagé®ocs. 71-1 1 52; 89-1 at 18¢

1 49.) Upon Plaintiffs’ termination, however, they had yet to receive these deferred w

~ > According to Defendants, these dates differ because of a tolling agres
Plaintiffs entered intovith GEPAZ.

® The parties disagree about the $fiescof the deferral agreement.
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Based on these facts, a reasoeaiior could find that Plairfts did not discover that they
would not receive their defeed wages until the close of the pay period followir
termination.  Arguably, this discovery tdais even later given Rosamond’s poS
termination assurances that Plaintiffs’ wobkl“made whole.” (Doc. 89-1 at 189 { 52.)

Claims for wages that were not deferredwever, would have accrued when tho
payments were due and not ma&ee Zaki v. Banner Pediatric Specialists |.IND. 16-
CV-1920-PHX-DLR, 201TVL 105991, at *3 (D. Ariz. Jarl0, 2017) (citing A.R.S. § 23-
351(C)). Because no party has presented aitdraization, a question déct exists as to
which wages were deferred. Accordingly, summary judgment is denied.

B. FLSA Claims (Doc. 68)

Defendants contend that they are entittesummary judgmern Plaintiffs’ FLSA
claims for the following reasong§l) Gurner was an independeontractor not subject to
the FLSA,; (2) Plaintiffs were ecutives exempt under the FLSAgnd (3) ZR FEC,
GEPAZ, and Minkova cannot be liable as jamiployers. Defendants also seek to lin

the scope of Plaintiffs’ FLSA claims, argg that Plaintiffs’ claims are limited to

workweeks spent with the United States drwithin the two-year statute of limitations.

The Court discusses each argument in turn.
1. Independent Contractor

The FLSA mandates that employers payployees certain minimum and overtin
wages, and employ employees for no more than a certain amount of hours each we
U.S.C. 8§ 206-207. “The FLSA creates a ptesright of action against any employer wh
violates § 206 (the minimum wage requirement) or 8 207 (the overtime compens
requirement).” Dyrahuag v. Tax Breaks IncNo. 13-CV-1309-PHX-BSB, 2015 WL
13567067, at *5 (D. Ariz. Sept. 15, 2015.)

Defendants contend that they are entitled to summary judgwigntrespect to
Gurner because he was an independent contraatsubject to the FLSA. (Doc. 68 at 7

Pursuant to the FLSA, “employee” is foled as “any indiwual employed by an

_ " This is an alternative arguntenith respect to Gurner. his, if Gurner is not an
independent contractor, thenisean executive exempt from FLSA.
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employer,” § 203(e)(1), while “employer” defined as “any person acting directly d
indirectly in the interest of an employerrglation to an employee8 203(d). Courts have
adopted “an expansive interpretation of ‘déoyer’ and ‘employee’ under the FLSA, in
order to effectuate the broad remedial purposes of the &l v. Driscoll Strawberry
Assocs., In¢603 F.2d 748, 754 (9th Cir. 1979). Consequently, employees are those
as a matter of economic reality are depabdgon the business to which they rend

service.” Id.

DI

wh

er

Courts consider a number of factorsassess the economic reality between the

alleged employee and employer for purposes of the FLSA, including:

(1) the degree of the alleged pgloyer’s right to control the
manner in which the woris to be performed;

(2) the alleged employee’s opportunity for profit or loss
depending upon his managerial skill;

(3) the alleged employee’s investment in equipment or
materials required for his task, or his employment of helpers;

(4) whether the service reneé requires a special skill;
(5) the degree of permanence of the working relationship; and

(6? whether the service renderexd an integral part of the
alleged employer’s business.

Id. The presence of any one of the abdaetors is not dispositive of whether a
employee/employer relationship exists; ratdrether such a relationship exists depen

“upon the circumstances of the whole activityd. Importantly, a contractual label doe

n
ds

S

not determine employment status, nor does the subjective intent of the parties to a lak

contract override the economic realitiedlected in the factors described ab&véd. at
755.

The Court finds that materidisputes of fact and infences to be drawn from thg

8 Because neither the contractual labet sobjective intent of the parties ca
override the economic realities, the Court nasstess all six factors, and may not fall ba
on its determination that a quies of fact exists as to vetther Gurner had an employmer
contract with GEPAZ and ZREC for purposes of Plaintiffs’ contract claims.
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facts exist concerning the above employee/contractor factors that preclude sur

judgment. For instance, the second factqetels on Gurner’s “opportunity for profit of

loss depending upon hisanagerial skill.”Real 603 F.2d at 754. Courts look at whethg
the putative employee has the “freedtwrdevelop their own businessldntchev v. AAA
Cab Inc, No. 12-CV-256-PHX-ROS2015 WL 1345275, at *fD. Ariz. Mar. 18, 2015).
Defendants note that Gurner also cotesil for a Swedish financial institution
Skandinaviska Enskilda Banken AB (“SEB”), thg the time he workedith ZR FEC and
GEPAZ, earning approximately £150,000 pear (Doc. 71 1 43-44.) The parties off
competing rationales for why this occurred. cAding to Defendant§&urner was able to
consult with SEB because he worked asoa-exclusive consultant for GEP Ltd. I
contrast, Plaintiffs argue that Gurner egg@ in consulting workvith SEB because he
“was not getting paid his promised salary’MrdiGEPAZ and ZR FEC. (Doc. 84 at 7
Plaintiffs argue, convincingly, that Defendants, “should not be allowed to subvert
non-payment of wages into an argument” that Gurner was a consulthpt. (

There also is competing ewdce regarding how integral Gurner was to GEPAZ g
ZR FEC. For example, Defendants contend tieatvorked “intermittently” and that “the
services he rendered were not integral.” (D68sat 8; 71-1 at 6 1 36.) On the other har

Plaintiffs contend that Gurner was respolesilor “daily operations” and negotiated th

partnership with International Forest ProdudDoc. 89-1 at 181, 183-84 {1 20, 30.

Because of these factual dispytasmmary judgment is deniéd.

2. Bona Fide Executive

Next, Defendants contend that Plaintiffere exempt from the FLSA’s wage and

9 Summary judgment also isappropriate given that some of the factors seen
weigh in favor of an employment relationshipor example, the third factor depends
the Gurner's “investment in equipment omaterials required for his task, or hi
employment of helpers.”Real 603 F.2d at 754. Although not entirely clear wh
equipment or materials are required for the danaging DirectorGurner’s flights and

travel expenses were reimbursed by the @wgp Moreover, there is no evidence that

Gurner could emgoloK helpers, allowing him tfineedom to consult foother companies.
see lontchev2015 WL 1345275, at *6 ("The cab*drnseare also free to hire ‘helpers’ i
the form of relief drivers. These addition s allow the drivers freedom to craft the
own work schedules and maximize usage of the leased vehicles.”).
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hour requirements because thegre bona fide executive employees. (Doc. 68 at
Anyone “employed in a bona fide executivemaaistrative, or professional capacity,” i
exempt from wage and hourguarements by the FLSA. 29.S.C. § 213(a)(1). A bong

fide executive is one who is:

(1) ComEensated on a salary basia rate of not less than $455
per week . . . ;

(2) Whose primary duty is managent of the enterprise in
which the employee is employed or of a customarily
recognized department subdivision thereof;

(3) Who customarily and regularly directs the work of two or
more other employees; and

(4) Who has the authority to hire or fire other employees or
whose suggestions and recommendations as to the hiring,

firing, advancement, promotion any other change of status
of other employees are given particular weight.

29 C.F.R. 8 541.100(a). HA exemptions are narrowlypustrued against employers an
“[aln employer who claims an exemption frahe FLSA has the burden of showing th
the exemption applies.Webster v. Pub. Sch. Emp. of Wastrc., 247 F.3®10, 914 (9th
Cir. 2001) (internal quoteon and citatbn omitted).

The Court finds that Defendants hawmet met their burden of showing th
exemption applies. With respdo the first element, Defendiargues that Plaintiffs are

paid salaries with a rate greater than $455yeek. “An employee will be considered t

be paid on a ‘salary basis’ within the me=nof these regulations if the employee regular

receives each pay period on a weekly, @sl&equent basis, a predetermined amo
constituting all or part of the employee’s cagnpation, which amour$ not subject to
reduction because of variatiois the quality orquantity of the wik performed.” 29
C.F.R. 541.602(a).

Based on the evidence peesed, there is a genuine issue of fact as to whe
Plaintiffs “regularly” received pa weekly or otherwise. lhis declaration, Gillard states
that “[a] review of pgments made to [him] shows as atteaof fact that [he] was neve

paid with any regularity at timing[.]” (Doc. 89-1 at 171 | 30.) Likewise, Gurne
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contends that he “never received consispayments of compensati . . . at any point

during [his] tenure as Managing Director.ld.(at 181 1 20.) Gurner also stated that t

“suggestion that [he] would receive consitperiod payments from GEPAZ to defray

outstanding amounts owed to me never materializel.”af  21.)

There is also a genuine issue of factasvhether any such payments were of
predetermined amount” constituting at least tpaf Plaintiffs’ compensation. In his
declaration, Gillard proffers that: “[he] wasutinely paid less onothing at all during
certain pay periods,” and thdhe] received payments . always [in] varying amounts,
including some above arizblow $1250 a week.”Id. at 166 at {1 8-9.) Gurner echog
this position, stating that he “receivedypgents ranging from a menum of £ 23,500 on
one occasion . . . [to] a mmum of zero on numerous oceass during [his] tenure.” 1d.
at 178 1 8.) Based on the competing evidgmesented by Plaintiffs as to whether thg
“regularly” received “predetermined amnats,” summary judgment is denied.

3. Joint Employers

Next, Defendants argue that, to the aktPlaintiffs are subject to FLSA ang
Defendants are held liable, ZR FEC, GEPA#J Minkova cannot be ltkliable as “joint
employers.®® (Doc. 68 at 9.) Two or more @hoyers may be joint employers of a
employee, with each employkaving individual liability for compliance with the FLSA
Bonnette v. Cal. Hetll and Welfare Agengy04 F.2d 1465, 1469 (9th Cir. 1983). Und
the FLSA, “[a] determinatiorof whether the employment by the employers is to
considered joint employment . depends on the facts in thetpaular case.” 29 C.F.R. §
791.2(a). In this Circuit, “the conceptjoint employment should be defined expansive
under the FLSA.”Chao v. A-One Med. Servs., In846 F.3d 908, 917 (9th Cir. 2003).

To determine whether an t#g qualifies as a joint eployer, the Ninth Circuit
applies an “econornireality” test. See Torres-Lopez v. Mayl1 F.3d 633639 (9th Cir.

1997). That test loakto the “circumstances of thehole activity,” and specifically

10 Plaintiffs’ com Ialnt also alleges @h Rosamond is jointly liable for FLSA
violations. (Doc. 20 ‘|T ?__) Defendantstion does not move for summary judgment
to Rosamond, however. (Doc. 68 at 9.)
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examines four factorsBonnette 704 F.2d at 1469-70. Courts ask “whether the alleg
employer: (1) had the power to hire and flre employee[ ], (2) fervised and controlled
employee work schedules or conditions of emgpient, (3) determined the rate and meth
of payment, and (4) maintained employment recordis.”

Defendants contend that GEP Ltd haé thiring and firing power, supervise(
conditions of payment, detained payment rates anchethods, and maintaineq
employment records. Plaintiffs, however, preedracts that dispute the existence of eg
factor. For instance, Plaintiffs’ declarations indicate that Rosamond, as CEO for G
and related entities, and Minkottaad the authority to hire,re, supervise, pay and overss
me as to all employment responsibilities.” (D86-1 at 169, 185 20, 35.) Therefore,
the Court denies Defendants’ motion smmmary judgment on this issue.

4.Work Performed Outside the United States

FLSA wage and hour protections do not apply “with respect to any employee W

services during the workweek are performea morkplace within a foreign country . . |.

S 29 U.S.C. 8§ 213(f). Accordg to Defendants, “Grner spent portionsf 36 workweeks
in the U.S. and Gillard spepbrtions of 77 workweeks,” asich, there FLSA claims shoulg
be limited to those periods. (Doc. 68 at 1®aintiffs agree thegan only recover on
FLSA claims for weeks in which work wasrp@med in the U.S., and Plaintiffs agree g
the dates in which they were in the Uv&rking, but they dispute how GEPAZ and Z
FEC defined workweeks for its employéés(CompareDoc. 71 1 56with Doc. 89-1 at

170, 186 11 24, 40.) Becsmithere is a genuine disputdaait as to how the entities define
their workweeks, the Court is unable to deteme how many workweeks qualify. As such
summary judgment is dezd on this issue.

5. Statute of Limitations

The FLSA imposes a two-year statutdiwiitations for actions brought to recove

damages for an employer’s failure to pag fiederal minimum wage or overtime pay.

Flores v. City of San GabrigB24 F.3d 890, 906 (9th Cir. 201(@iting 29 U.S.C. 8§ 255(a)).

_ 11 For purposes of its motion, Defendantsdishe dates provided by Plaintiffs i
interrogatory responses. (Doc. 71-5 at 3-5.)
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Where the plaintiffs’ claimarise from an employer’s willfwiolation of the FLSA, the
statute of limitations may bextended to three yearsd. “A violation is willful if the

employer knew or showed rdeks disregard for the matter of whether its conduct
prohibited by the FLSA."ld. (internal quotation and citath omitted). Reckless disregar
includes “failure to make adequate inquiry imtbether conduct is ioompliance” with the
FLSA, 5 C.F.R. 8§51.104, and an employdtus acts willfully by “dsregard[ing] the very
‘possibility’ that it was violating the statute Alvarez v. IBP, In¢.339 F.3d 894, 908-09

(9th Cir. 2003). The Court, however, will nfgresume that conduct was willful in the

absence of evidenceld. at 909.

Defendants argue that Plaiifdicannot prove a willful wlation of the FLSA and,
therefore, summary judgment should be enteredll claims accruing more than two yea
prior to the filing of Plaintiffs’ suit.

As evidence of willfulness, Plaintiffs poittte Court to prioDepartment of Labor
(“DOL") FLSA investigations into Defend#&s on the 4-FRI contract. Defendants arg

that the DOL investigations aireelevant because they “did not raise any issues relate

.. . Plaintiffs.” (Doc. 68 at 11.) Even ihe investigation didot raise issues abouf

Plaintiffs, however, it still is relevant tthe willfulness inquiry. Where, as here, 3
employer has received actual knowledgfe FLSA requirements from a prior DOL
investigation, a reasonable jury could dode that the employer acted in reckles
disregard of the FLSA isubsequent violation$See Chap346 F.3d at 91®Baker v. DARA
Il, Inc., No. 6-CV-2887-PHX-LOA, 2008 WL 19199&t *7 (D. Ariz. Jan. 22, 2008). AS
such, summary judgment is denied on this issue.

C. AWA Claims (Doc. 69)

Defendants also seek summary judgmenP@mntiffs’ AWA claims, offering four
reasons.

First, Defendants argue that, under B&WA, GEPAZ cannot be held liable “for|

unpaid wages to an employee who was waykimder a contract or agreement with

different party.” (Doc. 69 at 7.) Second,fBedants argue that Plaintiffs cannot recover
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under the AWA because of the choice-of-law psmns in their contracts with GEP Ltd
(Id. at 5-7.) Both arguments are a restateroébtefendants’ defense to Plaintiffs’ breag
of contract claims—Defendants’ cannot bé&Hmble for Plaintiffs’ unpaid wages becaus
they are not party to Plaintiffs’ employmemintract with GEP Ltd. For the reasons stat
above, the Court finds a genuine issue of maltéact as to whether GEPAZ and ZR FE
employed Plaintiffs.

Next, Defendants contend that Gurneamsindependent contractor “with no righ
to assert a claim under” the statutéd. @&t 8-9.) The factor®or determining whether a
person is an independent contractor uriderAWA and the FLSAare functionally the
same.” Doe v. Swift Trans. Co., IndNo. 10-CV-899-JWS, 201WL 67521, at *4 n.30
(D. Ariz. Jan. 6, 2017) (comparirigealfactors withSantiagofactors). As such, for the
reasons stated above, the Court denies sumjoidgynent on this issue.

Finally, Defendants contend that the mayoof Plaintiffs’ AWA claim is barred by
the one-year statute of limitationSeeA.R.S. § 12-541(3). Plaintiffs allege that they a
entitled to recover treble the amount of their unpaid wages due at the time of
termination pursuant to the AWA(Doc. 20 11 68-69.) Plaifis were terminated in late
2016, and A.R.S. 8§ 23-353(A¢quired Defendants to pay Riaifs’ final wages “within
seven working days or the end of the nesgular pay period, wbhever is sooner.”
Plaintiffs filed this action iMay 2017, less than a year aftleeir terminations. Therefore
Plaintiffs’ statutory unpaid wageclaims are not time-barre®ee Zaki2017 WL 105991,
at *5. Accordingly,

IT IS ORDERED that Defendants’ motion for sumary judgment on Plaintiffs’
breach of contract claims (Doc. 67) GRANTED in part and DENIED in part as
follows:

1. Granted with respect to DefendanBosamond and Minkova,;
2. Deniedwith respect to DefendasyGEPAZ and ZR FEC.

IT IS FURTHER ORDERED that Defendants’ motiofor summary judgment on

Plaintiffs’ FLSA claim (Doc. 68) i®ENIED.
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IT IS FURTHER ORDERED that Defendants’ motiofor summary judgment on
Plaintiffs’ AWA claims (Doc. 69) iDENIED.

IT IS FURTHER ORDERED that the parties shalppear telephonically on
March 26, 2019 at 2:00 p.min Courtroom 606, 401 We$Vashington 3Stet, Phoenix,

AZ 85003 before Judge DouglasRayes to discuss setting akdate and other pre-tria
deadlines.

Counsel for Plaintiffs shall make thegessary arrangements for the conference d
All parties participating irthe conference call shall do s@\a landline only. The use o
cellular phones will not be permitted.

Dated this 19th daof March, 2019.

oS M

Douglast.. Rayes

Ufiited ‘StateS uisulct Jige
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