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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Salt River Project Agricultural ImprovementNo. CV-17-01468-PHX-DGC
and Power District,
ORDER

Plaintiff,
V.
Trench France SAS, et al.,

Defendants.

Plaintiff Salt River Project (“SRP”) sd Defendants Trench France, S.A
(“Trench-France”) and Trendbimited (“Trench-Canada”) algng negligence and strict
products liability for failue to warn of risks associatedth electrical bushings, resulting
in a May 2015 explosion at $ Santan Generating Statiooc. 1. The parties are
currently engaged in discovery. Trench-fe@na French corporation with its principa
place of business in France, has filed @iomoto appoint a commissioner pursuant
Article 17 of Chapter Il of ta Hague Convention on the Tagiof EvidenceAbroad in
Civil or Commercial Matters (the “Hague Conventiorgjpened for signature March 18,
1970, 28 U.S.T. 25551.1.A.S. No. 7444. Do. 78. Trench-France asks the Court
order that all documents and electronically etioinformation (“ESI”) it produces in this
suit be produced pursuant to the proceduneShapter Il of the Hague Conventiohd.
SRP opposes the motion. Doc. 8he Court will grant the motion.
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l. The French Blocking Statute and the Hague Convention.

French law states that, “[s]ubject tceaties or international agreements and
applicable laws and regulations, it is faltden for any person, to request, search|or
communicate under written, oral, or any otlierm, documents or information of anf
economic, commercial, industrial, financiay technical nature for the purpose of

constituting evidence for or irthe context of foreign judicial or administrativ

117

proceedings.” Doc. 78 at 5 (quoting Articlebis of Law No. 80-538 This law is
commonly referred to as the r&hch Blocking Statute.” See Societe Nationale
Industrielle Aerospatiale v. U.S. Dist. Court for S. Dist. of lowa (“Aerospatiale”), 482
U.S. 522, 526 n.6 & 544 n.29 (198 Qonnex RR. LLC v. AXA Corp. Sols. Assurance,
No. CV16023680DWRAOX 2017 WL 3433542, at *5 (D. Cal. Feb. 22, 2017).
Violators of the statute may face up to smonths imprisonment and a fine of up to
€90,000. Doc. 78 at 5-6 (aty Article 3 of Law No. 80-538).

Because both Francend the United States aregsatories of the Hague

—t

Convention, producing evidenparrsuant to the Hague Camtion’s procedures does ng
violate the French Blocking Statute. T@envention outlines twdistinct procedures.
Chapter I involves “Letters of Requesiyhereby the Court would send a letter pf
request to French authoritiaad a French judge would oveesdiscovery in FranceSee
Hague Convention arts. 1-14; Doc. 78 at 41 § C2urts have noted that this procedure
can be “unduly time consuming and expensivieiospatiale, 482 U.S. at 542.
Chapter Il allows for the gintment of a private attoey in France to serve as
“‘commissioner” and overseproduction in France. See Hague Convention art. 17
Doc. 78 at 41 1 13. Under this procegluhe Court appoints a commissioner and segks
formal authorization from # French Ministry of Juge for the apointment. Id.
Trench-France asserts that authorization gdiyetakes about 6@ays, after which the
process moves swiftly. Doc. 78 at 42-44 1R05- Trench-France &b asserts that the
procedure is unlikely to impose any subsitze limit on the scope of discoverabl

information. Doc. 78 at43 11 18-19. ench-France seeks tase the Chapter Il
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procedure. It has identified Mr. Christian 1@ an independent Ench attorney, as its
proposed commissioner, and has submitted adbreguest form, which it will translate
to French and submit to th&ppropriate office of the French Ministry if the Couft
approves. See Doc. 78 at 44 Y 21-22; Doc. 78-15a8. Trench-France will bear the

costs associated with thpsocess. Doc. 78 at 2.

14

. Discover able Information in France.
This suit is subject to the Mandatoryitial Discovery Pilot (“MIDP”) project,
which requires the parties to produce documeamd ESI that “may be relevant to any

party’s claims or defenses.See Doc. 5 at 7. Trench-Fnae asserts that it maintain

92

documents and ESI in Franceatht is obligated to prodecunder the MIDP. Doc. 78
at4. Trench-Canada, a Canadian corpamaaffiliated with Trerh-France, maintains
many of the same documents and ESI in Canddla.Trench-Canadwill produce these
documents without issue, asstnot subject to the Fren®locking Statute, but Trench
France states that there ateleast some documents aB81 which are held solely by
Trench-France in France. DA8 at 5, 20. Trench-Fragargues that it would violate
the French Blocking Statute if it producédtese documents and ESI outside of Hague
Convention procedures.See Doc. 78 at 5, 39-41. &nch-France has consistently
maintained this position, ramng the need for # appointment of @ommissioner at the
parties’ Rule 26(f) conferencthe Rule 16 scheduling conérce, and in its initial MIDP
response. See Doc. 67 at 7; Doc. 79 at 22-26; /8 at 29-30. SRP has consistent

y
objected.

[Il1. Legal Standard.

The Supreme Court has explained thatafddague Procedures is “optional,” an

[®X

that “the Hague Convention did not depritree District Court ofthe jurisdiction it

otherwise possesse[s] to orde foreign national party b&re it to produce evidencs
physically located withira signatory nation.”Aerospatiale, 482 U.S. at 539-40. Ever
where ordering the foreign pgrto produce discovery will pentially cause the party tg

violate a blocking statute in its home countrge of Hague proceduresnot mandatory.
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Id.; see also Richmark Corp. v. Timber Falling Consultants, 959 F.2d 14681471 (9th
Cir. 1992).

To determine whether tatilize Hague Procedures, federal courts must condu
“particularized analysis” of the “particulaadts, sovereign interests, and likelihood th
resort to those procedures will prove effectivédérospatiale, 482 U.S. at 543-44. The
Ninth Circuit considers the factors contadnen the Restatement (Third) of Foreig
Relations Law § 442(1)(c):

the importance to the investigation ldrgation of the documents or other
information requested; the degree oédgficity of the request; whether the
information originated irthe United States; the anability of alternative
means of securing the informatiomdathe extent to which noncompliance
with the request would undermine imfaont interests ofhe United States,
or compliance with the request wowlddermine important interests of the
state where the information is located.

Richmark, 959 F.2d at 1475 (citinderospatiale, 482 U.S. at 25561.28). The Ninth
Circuit also considers “the extent and thature of the hardshiphat inconsistent
enforcement would impose upon the” foreignational, and “the extent to which
enforcement by action of either state caasonably be expected to achieve compliar
with the rule prescrigd by that state.Richmark, 959 F.2d at 1475 (citingnited States
v. Vetco Inc., 691 F.2d 1281, 1288 (9th Cir. 1981)).

V. Analyss.

Given Trench-France’s declaration that it has relevant evidarfeance, and the
declaration it has provided from an experienEeghch attorney on ¢éhapplicable French
law and procedures, the Court will accept Tiefrrance’s assertiothat production of
the documents and ESI required by P would violate French lawSee Richmark,
959 F.2d at 1474 & n.7 (accemirfioreign party’s assertion dhe basis of a letter from
the foreign government, and stating that “[Wheve neither the power nor the expertise
determine for ourselves what [the other country’s] law i€9nnex, 2017 WL 3433542,

at *11 (accepting French party’s assertionthe basis of a declaration from Freng
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counsel, a copy of thFrench Blocking Statute, andedter from the Frech Ministry of
Justice). With that assurtign, the Court will address daof the relevant factors.

A. | mportance of the Documentsand ESI.

“Where the outcome of litigation ‘does nstind or fall on the present discovef
order,” or where the evidenaought is cumulativef existing evidence, courts hav
generally been unwilling to ovede foreign secrecy laws. Where the evidence is dire
relevant, however,” thigactor weighs againsttilizing Hague procedures Richmark,
959 F.2d at 1475 (internal citation omitted).

Trench-France argues théte documents a@anESI in its possession are not
critical importance because they are mostiynulative of eidence thaffrench-Canada
will produce. Doc. 78 at 10. SRP argues that, by definition, any documents an
subject to the MIDP are “directly relevant” andicial to this litigation. Doc. 84 at 5-6

Although it is unclear how mamyocuments are possessed esislely by Trench-France,

the Court has no basis atighpoint for conalding that the documents are critically

important to the resolution of this caséhe MIDP sweeps broadly, requiring productic
of information relevant to claims or defensbat that does not mean that all informatid
subject to production will provpivotal to the outcome of thisase. The Court finds tha]
this factor weighs slightly ifavor of utilizing Hague procedures.

B. Specificity of the Request.

This factor considers Gw burdensome it will be toespond to” the discovery
request. Richmark, 959 F.2d at 1475. Broad, generalized requests for information w
in favor of utilizing Hague pradures, while specific, limitegkquests disfavor the use 0
Hague proceduredd.; see also Connex, 2017 WL 3433542, at *12.

Trench-France argues théte MIDP’s request forlladocuments and ESI thaf

“may be relevant” is broad ampkneralized. Doc. 78 at 11. SRP responds that the M

Is narrowly tailored to evidence that is naat to the claims, and Trench-France itse

has already identified the docunte and ESI in its initial MIDResponse. Doc. 84 at 6|
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Thus, SRP argues, even if fdtyeébroad, the request in reality tailored to those specifig
documents which Trench-France admits to hgwdlready identified. Doc. 84 at 6-7.

The Court cannot conclude that protioic under the MIDP is narrowly tailored
for purposes of this analysis. It is ao&dd requirement for the production of releva
information. This factor weighs ii@vor of using the Hague procedures.

C. L ocation of Evidence.

If all of the information to be discéed and the persons who will produce tl
information are locateth the foreign country, this vghs in favor of utilizing Hague
procedures because “S®people and documents are suli@the law of that country in
the ordinary course of businesRichmark, 959 F.2d at 1475. SRP argues that much
the evidence originated in Arizona, and that Trefrance is “a multinational
corporation, operating under various entities inots countries.” Doc34 at 7. Trench-
France states that Trench-@ada will produce all relevambformation in its possessior
without the need for Hague procedures. Di&at 4. Thus, the only information subjet
to this motion is informatin not in the possession of TokrCanada — information tha
Trench-France asserts is lteé in France. This factofavors use of the Hagus
procedures.

D.  Availability of Alternative Means.

“If the information sought can easily lebtained elsewher¢here is little or no
reason to require a party to violate foreign lawithmark, 959 F.2d at 1475. The Nintk
Circuit requires that “the alternative meamsist be ‘substantially equivalent’ to th

requested discovery.l'd. Obtaining the docuents from Trench-Canada does not app¢

of

[

11%

par

to be a substantially equivalent alternativecause Trench-Canada does not have all of

the documents and ESI. éarding to French counseutilization of Chapter Il
procedures will allow discovery of all lewant documents and ESI, and will dels
disclosure only about éfays — allowing Trench-France pooduce the documents befor
the close of fact discovergn December 31, 2018Cf. In re Cathode Ray Tube (CRT)
Antitrust Litig., No. C-07-5944-SC, 2014 WL 5462496, at *6 (N@al. Oct. 23, 2014)
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(“At this late date, it would be difficult, ihot impossible, for [the domestic plaintiffs] tg
obtain the discovery expeditiously throudtague Convention [kiter of Request]
procedures.”). SRP assertaitttusing Hague proceduresliwundoubtedly delay this
litigation” and that it may be forced torkia French attorne$to litigate the MIDP

before” the commissioner, but SRP provides support for these assertions. Doc.

at 11, 14. The Court will accept the assertioh$rench-France’s Ench counsel who is
experienced in using the Hague procedur@he Court finds tht Chapter Il Hague
procedures are a substantially equivalent adtgra. This factor favors use of the Hagt
procedures.

E. National Interests.

This factor requires the Court to “assessititerests of each nation in requiring (
prohibiting disclosure, and temine whether disclosure would ‘affect importa
substantive policies or interests’ either the United States or” Franc&chmark, 959
F.2d at 1476 (quoting Restatent (Third) of Foreign Relatiorisaw 8§ 442 cmt. c¢). It “is
the most important factor.”ld. The United States has amterest in “vindicating the
rights of American plaintiffs” and preseng fairness in litigation by requiring equa
disclosure from the partiesSee Aerospatiale, 482 U.S. at 540 n.2Richmark, 959 F.2d
at 1477. But these interests will not bepaired by using Haguprocedures. Trench-
France has agreed to the ediped Chapter Il proceduresnder which it will produce all

information required bythe MIDP and the Federal Rules of Civil Procedure. And

Trench-France notes, if the procedures areicoessful, the Court retains power to order

discovery under the Rules. Doc. 78 at 15.
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By enacting the Blocking Statute, Fcanhas expressed an “emphatic” sovereign

interest in “controlling foreign access to infation within its borders, and in protectin
its citizens from foreign discavy practices it views as antgtical to the French lega
culture.” In re CRT Antitrust Litig., 2014 WL 5462496, at *6tn re Perrier Bottled

Water Litig., 138 F.R.D. 348, 355 (D. Conn. 199Rerospatiale, 482 U.S. at 557-58.

Unlike the U.S. interests, which are unlikelylt® impaired if Haguprocedures are used
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this French interest may be impaired if @@eurt simply orders discovery. This factg
weighs in favor of tilizing Hague procedures.

F. Hardship to Trench-France.

Federal courts should “take care to demonstrate due respect for any g
problem confronted by the fogg litigant on accoundf its nationality or the location of
its operations[.]” Aerospatiale, 482 U.S. at 546. If the fagn national is “likely to face
criminal prosecution” in its home country foomplying with the U.S. court order, “thal
fact constitutes a ‘weighty emse’ for nonproduction.” Richmark, 959 F.2d at 1477
(quoting Societe Internationale Pour Participations Industrielles Et Commerciales, S A.
v. Rogers, 357 U.S. 197, 211 (1958)). This factor wilhot weigh in favor of Hague
procedures, however, if the hardship is selposed or if it could have been avoided.

Trench-France arguesaththe potential penalties der the French Blocking
Statute are severe, and cites a 2007 enfanemction against a French attorney wi
violated the Statute. Doc. 78 at 14. S&Y¥3erts that any hardship Trench-France is
speculative. Doc. 84 at 13. Many courtsdaxpressed doubt as to whether the Fref
Blocking Statute subjects parties @o“realistic risk of prosecution.”See In re CRT
Antitrust Litig., 2014 WL 5462496, at *6 (collectingsms). Nonetheless, the Court fing
that this factor weighs in favor of utilizingague procedures becauthe statute at leas
creates a possibility of crimah prosecution. Moreovethere is no indication that
Trench-France imposed thisrbahip on itself or could have avoided it. Trench-Fran
proactively has sought to overcome the hardship by raising the issue early and
necessary steps to initiate volunt&hapter Il Hague procedures.

G. Likelihood of Compliance.

“If a discovery order is likely to banenforceable, and therefore to have
practical effect, that factor counsels ai requiring compliance with the order.

Richmark, 959 F.2d at 1478. Treh-France asserts withoeguivocation that it will

comply with Hague procedures and produaeréguired documents and ESI. This factor

weighs in favor oHague procedures.
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H.  Conclusion.

The relevant factors weigh in favaf using Hague procedures. The Cou
therefore will enter the order requested by Trench-France. Bedaesch-Canada will
produce documents and ESI without awaitocampliance with theHague procedures,
those procedures should be used onlydiscoverable information that is possessed
Trench-France and nby Trench-Canada.

IT ISORDERED:

1. Trench-France’s motion (Doc. 78)gsanted.

2. The Court will enter the ordeequested by Trench-France.

Dated this 19th day of March, 2018.

Nalb Gttt

Dawvid G. Campbell
United States District Judge

by



