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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Shizue S White, No. CV-17-01569-PHX-DGC
Plaintiff, ORDER

V.

Nationstar Mortgage LLC, et al.,

Defendants.

Pro se Plaintiff Shizu&Vhite filed a complaint against Defendants Nations
Mortgage LLC (“Nationstay and Clear Recon Corp. (“Clear Recon”), allegir
violations of A.R.S. §§ 33-808nd 33-809(C). Doc. 1-1 at 3*9Defendants now move
for summary judgment. Docs. 339. The motion is fully bried and oral argument will
not aid the Court’s decisiorf-ed. R. CivP. 78(b); LRCiv 7.2(f). For the reasons stats
below, the Court will grant the motion.
l. Background.

The following facts are undisputed. MRilEif obtained a loan on March 22, 2007
secured by a deed of trust on Plaintiff@un City, Arizona, property (“Sun City
property”). Doc. 35 11 1-3.The loan has been in defagince 2012. Doc. 37 { 11

! Citations are to pa%e numbers attactethe top of pages by the Court’'s EC
system, not to original numbers at the bottom of pages.
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Nationstar became the servicertbé loan on Jy 1, 2012 {d. § 12), and Clear Recor
became the trustee in 201d.(Y 17).

Clear Recon recorded notice of a trusteszgle on July 15046, and scheduled the

sale for October 19, 2016. Bad38 1 13; Doc. 38-1 at 37-38. Clear Recon continued
sale three times, but “provided notice oktlmew sale date [eactime] by public
declaration at the time and place appointadilie sale.” Doc. 38 1 15-17. The thir

continuance scheduled the sale for April 5, 2014. 1 17. Clear Recon sold the Sun

City property at the trustee’s sala that date. Doc. 38-1 at 78-79.
. L egal Standard.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the recorg
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the ligintost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@matl the movant is entitled to judgment as
matter of law.” Fed. R. CiW. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof &
trial.” Celotex 477 U.S. at 322. Only disputes ovacts that might affect the outcom
of the suit will preclude summga judgment, and the dispd evidence must be “sucl
that a reasonable jury could retuanverdict for the nonmoving party.”Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986).

[11.  Discussion.

Plaintiff alleges that Defendantsiléal to comply with A.R.S. 88§ 33-808
and 33-809(C) before selling the Suy@roperty. Doc. 1-1 at 3-9.

A. Posting a Notice.

Section 33-808 requires tlraistee to “give written noticef the time and place of

sale legally describing the trust property tosoéd” by “[p]osting a cpy of the notice of
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sale, at least twenty days beddhe date of sale in songenspicuous place on the trug
property to be sold.” A.R.S$ 33-808(A)(3). Plaintiff allges that Defendants failed t¢
post a notice of the trustee’s sale beforersglihe Sun City property. Doc. 1-1 at 7-8.

Nationstar contends that it is entitledsitammary judgment because it is the 1o
servicer, not the trustee. Doc. 34 atSection 33-808 imposdke posting requirement
on the trustee, not the loan servicer. Natiangtasents evidence of its status as lo
servicer (Doc. 37 at 12), and Plaintiff appearsdacede this fact (Doc. 1-1 at 6; Doc. 4
at5). The Court therefore finds that Nati@mss entitled to judgent as a matter of law
on this claim.

Clear Recon contends that it complied witie requirements of § 33-808. Doc. 3
at 7. Clear Recon preser(th) evidence that it posted nogi on August 8, 2016, of 3
trustee’s sale scheduled for October 19, 2(26c. 38 § 13(c)(i-ii); Doc. 38-1 at 74)
(2) a copy of the notice it postéDoc. 38-1 at 74-76); and)(@ photograph of the noticg

posted on the garage door thie Sun City propertyid.). To controvert these factua|

assertions, Plaintiff offers a single sentemteher personal declaration: “There w3
never a notice posted to th8un City property]notifying me of the April 5, 2017
foreclosure sale that took place on therf&ity property].” Doc. 41 at 10.

Plaintiff's declaration is insufficient to create a genuine issue of material fact.
conclusory, self-serving affidé, lacking detaild facts and any supporting evidence,
insufficient to create a genuimesue of material fact.’F.T.C. v. Publ'g Clearing House,
Inc, 104 F.3d 1168, I/ (9th Cir. 1997);see also C.F.P.B. v. Gordpr819
F.3d 1179, 1194 (9th Ci016). “When the nonmoving party relies only on its oV
affidavits to oppose summarjudgment, it cannot rely on conclusory allegatio

unsupported by factual data to ceeain issue of material fact."Hansen v. United

2 Plaintiffs response identifies contergquirements for th@osted notice, but
neither the response nor the c alleges that the noticet®ntents were insufficient.
Doc. 1-1 altI Td ; Doc. 41 at 6-7. Plaintifistead alleges that Defendants never poste
notice at all.ld.
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States 7 F.3d 137, 138 (9th Cit993). The Court accordinghinds that Clear Recon ig
entitled to judgment as a matter of law on this claim.

B. Mailing a Notice.

Under 8§ 33-809(C), the “trustee, withiwdi business days after the recordation
a notice of sale, shall mail by certified or regisd mail, with postage prepaid, a copy
the notice of sale to each tfe persons who were partiestte trust deed except thg
trustee.” A.R.S. 8§ 33-809(C). Plaintiff ajles that Defendants failéo mail a notice of
the trustee’s sale before selling en City property. Doc. 1-1 at'7.

Nationstar is entitled to summary judgrhdrecause it is the servicer, not th

trustee. Doc. 34 at 6. Smm 33-809(C) imposes the mailingquirement on the trustee

Clear Recon contends that it complieadth the requirements of § 33-809(C).
Doc. 34 at6. Clear Recorecorded notice of the trest's sale on July 15, 2016,

Doc. 38-1 at 37-38. Clear Ban presents (1) ewthice that it sent Plaintiff a notice b
certified mail four days lateon July 19, 2016 (Doc. 38 { 13(a)(i); Doc. 38-1 at
(affidavit of mailing), 50 (mailing invoice)); (2) a copy of the notice it sent to Plaintif
address, which identifies the sale dateCatober 19, 2016 (Doc. 38-1 at 41-45); af
(3) tracking informatia that confirms the notice’s deéiwy on July 222016, to an
individual at the Sun City propertyd( at 51-70). Plaintiff offers a single sentence

response: “I never received a mailing notifyimg of the April 5, 2017 foreclosure sale

that took place on the property..” Doc. 41 at 10.
Plaintiff's declaration is isufficient to create a genuwnissue of material fact.

Hansen 7 F.3d at 138 (finding no issue of fadhere movant prested specific evidence

3 Plaintiff does not allege that Clear Reacviolated A.R.S. § 33-810(B). Doc. 1-
at 3-9. That statute authorizes postponemefndstrustee’s sale, but requires the seller
?lve “notice of the new date, time andé)I public declaratiorat the time and place
ast appointed for the sale.” A.R.S. §8B0(B). Clear Recon presents uncontrovert
testimony that it complied with this requiremeridoc. 38 11 15-17. “No other notice g
the postponed, continued or relocated satequired . . . .” A.R.S. § 33-810(B).

~“* Plaintiff's response identifies contergquirements for the mailed notice, bt
neither the response nor the cdallrt_alleges that the noticet®ntents were insufficient.
Doc. 1-|1OI at 7; Doc. 41 at 5-6. Plai
notice. Id.
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of mailing and nonmovant preged only a denial of receipt Plaintiff does not dispute
that Clear Recon sent the notice, and thatlithe statute requires. Even if Clear Recq
had to prove receipt, it preserggidence that an individuat the Sun City property
received the notice. Plaintiff"conclusory, self-serving affavit, lacking detailed facts
and any supporting evidence,imsufficient to createa genuine issue of material fact.
Publ'g Clearing Housgl04 F.3d at 1171.

IT ISORDERED:

1. Defendants’ motion for summygjudgment (Doc. 34) igranted.

2. The Clerk shalkénter judgment in favor of Defendants an@r minate this

action.
Dated this 11th day of April, 2018.

Nalb ottt

David G. Campbell
United States District Judge




