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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bradley Jon King, No. CV-17-01676-PHX-GMS (JZB)
Petitioner, REPORT AND
RECOMMENDATION
V.

Charles L Ryan, et al.,

Regpondents.

TO THE HONORABLE G. MURRAYSNOW, UNITED STATES DISTRICT
JUDGE:

Petitioner Bradley Jon King has filed aome Petition for Writ of Habeas Corpu
pursuant to 28 U.S.®& 2254. (Doc. 1.)

l. Summary of Conclusion.

Petitioner raises two grounds for reliefhirs timely Petition. Petitioner’s claim in
Ground One is procedurally @eilted because he did notiga this claim in the state
courts. Ground Two is procadilly defaulted becausee&hArizona Court of Appeals
applied a proper procedural bar wherdénied relief. Petitioner offers no cause a
prejudice to excuse his defauTherefore, the Court wilecommend that the Petition b
denied and dismissed with prejudice.

Il. Background.
A. Facts of the Crimes.

The Arizona Court of Appeals found:
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Victim parked his van in a Fry’s Eleotnics parking lot while he went into
the store. The van had a bicycle rébklted in” and “permanently affixed”
to the back with two bicycles securamlthe rack witha heavy duty cable
and locks. Victim covered the bikedth a barbecue cover secured with
bungiee cords to eIeIJ:p the bicycles clean éndry. A loss-prevention
employee of Fry’s [E]lectronics saw red pickup truck leave a parking
space, drive l_e/ a van that had two ibikes on it,” and then park in
another spot. He saw two men exit the krugalk over tothe van, take the
bikes off the rack, and put them iretback of their truck and drive away.

When Police Officer Brian Sergeant aad, a seg:urit?/ officer pointed to
the red truck and said, “That’s theitk that was involved.” After Officer
Sergeant pulled defendant over and plaleed in investigative detention,
defendant stated “the passenger & thuck had nothip to do with the
stealing of the bicycles.” When Offic&ergeant asked him why he took the
bicycles, defendant responded that “m&anted them.” Officer Sergeant
found a “pair of bolt cutterand some cables” insidee truck. At the back
of the van police officers found “cubcks” and a cabledentical to that
found in defendant’s truck.

(Doc. 13, Ex. F, at 69.)

B. Jury Trial and Sentencing.

After a jury trial, Petitioner was conviaeof Burglary, Thetf and Possession of

Burglary Tools. [d.) The court sentenced Petitionertb.25 years of imprisonmentd()

C. Direct Appeal.

On October 31, 2013, the Arizona @b of Appeals affirmed Petitioner’s
conviction and sentence for Theftd.) The court reversed the Burglary and Possess
of Burglary Tools convictions becauseetlprosecution failed to establish Petition
entered or remained in the van when lodesbicycles from the dside of the van.Id. at
75.)

D. Petitioner’'s Post-Corviction Relief Proceeding.

On May 23, 2014, Petitioner’s counsid a notice stating that counsel found 1
colorable issues to raise with the courto¢D 13, Ex. H, at 83.Dn June 21, 2014,
Petitioner filed a pro se petitidior post-conviction relief. (Bc. 13, Ex. I, at 89.) On

August 7, 2014, the court onmael Petitioner to file a decktion, “as required by Rule

32.5,” stating under penalty @erjury that the informatn and attachments were trug.

(Doc. 13, Ex. J, at 93.) Therder stated that a failure to file the declaration
September 8, 2014, would result in amdissal of the Rule 32 proceedingd.Y On

-2.-

ion

11°)
—_

o




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

October 2, 2014, the courtsthissed the Rule 32 proceeding because Petitioner failgd to
file a declaration. (Doc. 14, Ex. K, at n October 30, 2014, the court reinstated the
proceeding after Petitioner avowed he had rdaleleclaration as ordered. (Doc. 14, BXx.
N, at 22.) Petitioner raised one claim and adgtiat his attorney gave him poor advige
regarding whether to accept a plea offer. (OBt Ex. P, at 32.) On December 15, 2014,
the court dismissed the petition finding “Defentihas failed to establish a colorable
claim of deficient performance” or “prejudicelt( at 35.)

On January 15, 2015, Petitioner filed ditpen for review with the Arizona Court
of Appeals. (Doc. 14, Ex. Q, at 37.) On i 14, 2017, the Arizona Court of Appeals
granted review but denied relief. (Doc. 14, B¢ at 59.) Petitioner did not seek review
with the Arizona Supreme Court. (Doc. 1 at5.)

E. Petitioner's Fedaal Habeas Petition.

Petitioner timely filed higpending habeas Petition on W30, 2017, raising two

claims. (Doc. 1.) The Court has sunmmad these claims as follows:

In Ground One, he claims that he reeel ineffective assistance of counsel
because his trial counsel failed “tppaise [Petitioner] of the consequences
upon the first plea offer timely and @opriately before [the] plea offer
expired.” In Ground Two, Petitionerontends that “[lc](_)ntrary to state
court[’]s ruling, the state court ruladcorrectly in correlation to standards
of review, i.|e]. Srickland-v- Washington; Sate-v-Donald . . . ; and
[Petitioner’s] 4th, 5th, 6th & 14th Amendment .due process rights were
violated, via — abuse of discre[]tion fye] trial court and appeals court.”

(Doc. 9 at 2.) On June 29017, Petitioner’s brief in support of the Petition was filgd.
(Doc. 8.) On August 1, 2017, Respondents filed a Response. (Doc. 12.) On Octgber
2017, Petitioner filed a Reply. (Doc. 17.)
lll.  Procedural Default.

The writ of habeas corpusffords relief to persons ioustody pursuant to the
judgment of a state court wnolation of the Constitution, V@s, or treaties of the United
States. 28 U.S.C. 8§ § 224d)(3), 2254(a). Petitions for Habeas Corpus are governed by
the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). 28 U.S.C. § 2244.

The Petition is timely.
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Ordinarily, a federal cotrmay not grant a petition fowrit of habeas corpus

unless a petitioner has exhausted availaldée stemedies. 28 U.S.C. § 2254(b). T

exhaust state remedies, a petitioner must affoedstate courts the opportunity to ru
upon the merits of his federal claims by ffaipresenting” them to the state’s “highest
court in a procedurally appropriate manngaldwin v. Reese, 541 U.S. 27, 29 (2004)
(“[tJo provide the State withthe necessary ‘opportunjtythe prisoner must ‘fairly
present’ his claim in each appropriate stedert . . . thereby alerting that court to th
federal nature of the claim”).

A claim has been fairly presented ietpetitioner has descrithdoth the operative
facts and the federal legal theory on which his claim is ba&3edid. at 33. A “state
prisoner does not ‘fairly present’ a claim tatate court if that court must read beyond
petition or brief . . . that does not alert it to lresence of a federal claim in order to fin

material, such as a lower courtimpn in the case, that does std: at 31-32. Thus, “a

e

e

d

petitioner fairly and fully presents a claim to the state court for purposes of satisfying th

exhaustion requirement life presents the claim: (1) tioe proper forum . . . (2) through
the proper vehicle, . . . and (3) by prowigithe proper factual and legal basis for t
claim.” Insyxiengmay v. Morgan, 403 F.3d 657, 668 (9th ICi2005) (internal citations
omitted).

IV.  Ground One.

Petitioner alleges his attorney provideckfiective assistance by failing to “tc
apprise Defendant of the consequences uperiirst plea offer timely and appropriatel
before plea offer expired.” (Doc. 1 at 6.)ti#ener asserts he was offered a “one ye
plea (one year in prison) with probation tatitiat could be entetleon December 9, 2011
(1d.) In his Brief in Support of the Petition, lasserts that he interdi¢o sign the plea
offer, but a substitute attorney appeared in court on December 9 and continug
hearing. (Doc. 4 at 8.) He asserts that tlea miffer was then reked, and a subsequen
plea offer required seven years of imprisonmdut. 4t 9.) He states that “a better plea

was offered on March 5, 2@, but his attorney adsed him to reject it.I¢.) Petitioner
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argues that his counsel “failed tdform King” thatthe plea offer “wouldoe nullified” if
he continued the December 9 hearind. &t 11-12.)

Petitioner did not raise this claim inethArizona courts. IlPCR proceedings,
Petitioner alleged that “my atta@wm never sat down with meg any point and did a risk

benefit analysis to help me make the cordstision to accept agd rather than go to

trial where it was a 100% certainty | woubg convicted beyond a reasonable douft.”

(Doc. 14, Ex. O, at 26.) Petitioner arguedy‘nawyer did not do his job to explain

everything | needed to know in ord® make an informed decision.ld( at 27.) He

asserted “| wasn't given a chance to td#my plea offers] because | was not propeily

informed about whathey meant.” Id. at 29.) In a Petition for Review to the Arizona

Court of Appeals, Petitioner argued that histfivgeo plea offers were never conveyed |1

0
him. He asserted that the “record proves uhfferent plea offers from the state were
S

never communicated to King.” (Doc. 14, Ex.&37.) He argued that the “first two ples
were rejected by a public defendatheut King’s knowledge or consent.I at 38.) He

stated that “King was unable to make a dieti on a plea offer he was unaware existe

(Id.) Petitioner requested the Arizo@aurt of Appeals “reinstate the first plea: a clasg 3

Felony with one prior open rangelt(at 42.)

Petitioner’s claim in Ground One is unexlted but procedulgl defaulted. He

did not argue that his first plea offer wavoked based upon a continuance in his tase.

Petitioner was required to raise this clainthe trial court and present it to the Arizona

Court of Appeals. “[A]ll operative facts tan ineffective assiahce claim must be
presented to the state courts in ordera petitioner to exhaust his remediddémmerle
v. Schriro, 495 F.3d 1069, 1075 (9@ir. 2007). This is “[b]ecausmeffective assistance

claims are not fungible, but are insteaghty fact-dependent, [requiring] some baseline

explication of the facts relating to it[.]d. Petitioner did not raise this claim in the state

! Petitioner did present this fact in HXCR Petition. (Doc. 14x. L, at 8.) But
Petitioner argued his attorney failed to ghien competent advice regarding whether

accept his plea offers. Assuming arguendo Bweittioner raised his habeas claim in the

trial court, he failed to also raise it inetiirizona Court of Appeals (where he argued
was unaware the offer existed). (Doc. 14, Ex. Q, at 42.)
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courts. Petitioner does not present causepaaplidice to excuse the default. Petition
does not argue actual innocence and sudfaian is unlikely in light of Petitioner’s
statement that he was “100 %” likely to t@nvicted at trial. (Doc. 14, Ex. O, at 26.)

In his Reply, Petitioner asserts tiMartinez v. Ryan, 566 U.S. 1 (2012) (holding
that substantial claims of “[ijnadequate atmnce of counsel atitial-review collateral

proceedings may establish cause for aopes's procedural default of a claim o

ineffective assistance at tfijpallows this Court to review Petitioner’s claim in Ground

One. Petitioner fails to demonstrate thag blaim is “substantial.” Petitioner presen
nothing other than kiassertion that he intendedaocept the Decemb®, 2011 plea
offer. But he made two other contrary aises to the state courts. In his PC
proceedings, Petitioner asserted that hectege his plea offers because “I was n
properly informed about whahey meant.” (Doc14, Ex. O, at 29 In his Petition for
Review, Petitioner stated that the “record g®wwo different plea offers from the stal
were never communicated to King.” (Doc., Bk. Q, at 37.) Petitioner’s counsel in PC
proceedings did not providedffective assistance by failing to assert a claim that v
expressly contrary to Petitione@sowals in PCR proceedings.

V. Ground Two.

Petitioner argues that “the state cotuted incorrectly” rgarding Petitioner’s
ineffective assistance of counsel claims. (DObat 7.) In his Brief in Support of Petition
Petitioner appears to argue that (1) thel w@urt improperly evaluated his ineffectivs
assistance claimid, at 16-17% (2) the Arizona Courtof Appeals “misapplied
the material facts” when it found Petition&abandoned” his ineffgive assistance of
counsel claimifl. at 17-19); and, (3) cumulative erm@sulted from the courts’ errorisl(
at 21-22).

2 Petitioner’s claim is not a model of dlgr Petitioner argues that “the state’
adjudication of this claim aoeding to the findings irBtate v. Donald, supra (2001)
resulted in a decision that was an unrease@napplication of federal law as enumerate
in Srickland. (Doc. 4 at 17.) The Court liberally consts his claim to asdehat the trial
court applied an incorrect stamdavhen evaluating his claim.

-6 -

D

—

S

R

D

t

e

R

Vas

\V

2,

”



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

The trial court found that Petitioner'sunsel was not deficient. Petitioner allege
that his attorney failed to explain “thertanty of my convition and the amount of
exposure | faced at semicing.” (Doc. 14, Ex. P, at 3Bt the court found that during 3

settlement conference, a judge explained Batti's exposure and notdaat his counsel

“hoped the case would resolve short of triald.X The court found that Petitioner's

claims regarding his counsel were not “credible nor consistent with the redakdat (

34-35.) The Arizona Court dAppeals found “King abandorthe claim raised in his

petition for post-conviction relief that his couhpeovided improper advice regarding the

plea offers and instead argues the supewartcerred in failing to find that his counse
was ineffective for not informgy him of the existence of tHest two offers.” (Doc. 14,
Ex. S, at 60.)

The Arizona Court of Appeals found Petitioner did not present his appellate ¢
to the trial court and denied relief under ArR. Crim P. 32.9(c)(1)(ii) (requiring “a
statement of issues the trial court decideat the defendant is presenting for appells
review”). Petitioner's claim is proceduhal defaulted and barred from revievee
Insyxiengmay, 403 F.3d at 665 (procedural defaulppéies to bar federal habeas revie
when the state court has declined to asllthe petitioner's federal claims because
failed to meet state procedural requiremenSteman v. Thompson, 501 U.S. 722, 729-
730 (1991) (recognizing thatdaHindependent and adequatate ground” doctrine barg
federal habeas corpus review where a staietcdeclined to address a prisoner's fede
claims because the prisoner had failethe®et a state procedural requirementijioni v.
Schriro, 2006 WL 1652578, *5 (D. Ariz. Jun. 2006) (concluding that a procedurd
ruling based on Rule 32.9(c) is adequate).

CONCLUSION

The record is sufficiently developednd the Court does not find that an

evidentiary hearing is necessdoy resolution of this mattefSee Rhoades v. Henry, 638
F.3d 1027, 10419th Cir. 2011). Based on the abowealysis, the Court finds tha

Petitioner's claims are timelybut procedurally defaulte The Court will therefore

d

lain

—+

(e

W
he

ral

—

[




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

recommend that the Petition for Woit Habeas Corpus (doc. g denied and dismissed

with prejudice.
IT IS THEREFOR E RECOMMENDED that the Petition for Writ of Habeas

Corpus pursuant to 28 UG. § 2254 (doc. 1) b®ENIED and DISMISSED WITH
PREJUDICE.

IT IS FURTHER RECOMMENDED that a Certificate ofAppealability and
leave to proceed in forma paupeonis appeal bENIED because the dismissal of the
Petition is justified by a plain procedural bar and reasonabks would not find the
ruling debatable, and becauBetitioner has not made a sulosta showing of the denial
of a constitutional right.

This recommendation is not an order tisaimmediately appealable to the Ninth
Circuit Court of Appeals. Any notice of appgalrsuant to Rule 4(a){1Federal Rules of
Appellate Procedure, shouldtnme filed until entry of the dtrict court’'s judgment. The

[®N

parties shall have 14 days from the datesefvice of a copy of this Report an
Recommendation within which to file specific written objections with the C&eet28
U.S.C. 8§ 636(b)(1); FedR. Civ. P. 6(a), @) and 72. Thereatfter, tiparties have 14 days
within which to file aresponse to the objections.

Failure to timely file objections tothe Magistrate Judge’s Report and
Recommendation may result in the acceptaricbe Report and Recommendation by the
district court without further reviewSee United Sates v. Reyna-Tapia, 328 F.3d 1114,
1121 (9th Cir. 203). Failure to timely file objection® any factual determinations of th

117

Magistrate Judge will be consi@er a waiver of a party’s right appellate review of the

—+

findings of fact in an order gidgment entered pursuantttee Magistrate Judge’s Repof
and Recommendatiofee Fed. R. Civ. P. 72.
Dated this 14th day of February, 2018.

SEn\__

Honbrable Johri Z. Bde
United States Mgistrate Jude




