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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Advanced Reimbursement Solutions LLC,| No. CV-17-01688-PHX-DWL
Plaintiff, ORDER

V.

Spring Excellence Suical Hospital LLC,
Defendan

Pending before the Court®efendant Spring Excellee Surgical Hospital, LLC’s

(“SESH") Renewed Motion to Transfer Venuett® Southern District of Texas. (Dog.

149.) The motion is fully bried and neither party has requssbral argument. For the
reasons that follow, the motion will be denied.
BACKGROUND

Plaintiff Advanced Reimbursement Stbans, LLC (“ARS”) is a third-party
medical billing service located in Phoenix,iZana that contracts with medical providet
to process and bill out-of-netwlo health insurance claims(Doc. 136 1 1, 12.) ARS
alleges that it entered into a contraitte Executive Billing Ageement (the “Billing
Agreement”), with SESH, a hositacated in Texas, and th&ESH did not fully perform
under the Billing Agreement. Id. 11 3, 39-65, 83-99.) dana Davis (“Davis”),
representing herself to BESH’s CEO, executed thelllig Agreement on behalf of
SESH. [(d. 1 49.) Initially, SESH and Davis web®th named as &éndants, but ARS

recently dismissed Davis as a party. (Doc. 175.)
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SESH previously requested to transfer \v&eno the Southern District of Texas.
(Doc. 22.) The Court ruled that venue was prapéehis District and declined to “address
whether the Southern Distriof Texas is a more convenieforum” because SESH had
“failled] . . . to develop this gument.” (Doc. 40 at7 & n.1.)

SESH now renews its motion to transterder 28 U.S.C. § 1404(a) and § 141p.
SESH contends this case has many ties t&thehern District of Texas, including that:
(1) SESH's business operations are locatedarSihuthern District of Texas; (2) the thrge
initial managers and the individuals with owstap interests in theole initial member,
Excellence Medical Group, LLC (“EMG”), ddESH and the current controlling member
of the entity with a comblling interest in SESH are resiis of the Southern District of
Texas; (3) SESH and relatedti@ies initiated a lawsuit againEMG and its principals in
the Southern District of Texas on May Z)17; (4) EMG filed a voluntary petition for
Chapter 7 bankruptcy protection in Bankruptcyu@dor the Southern District of Texas op
October 30, 2017; (5) DevorshiRussell, one of SESH’s initiamanagers, filed a voluntary
petition for Chapter 11 bankruptay Bankruptcy Court for th8outhern District of Texas
on April 28, 2018; and (6) Dauvis filed a woitary petition for Chapter 7 bankruptcy i
Bankruptcy Court for the Southern District éxas on July 18, 2018. (Doc. 149 at 3-4;

-

Doc. 149-1 [Exs. 1-3].) SESH further asséhntst it intends to assettoss-claims against
Davis and (possibly) third-party claims agstiRussell and that, undée forum-selection
clause in SESH's initial operating agreement, stlaims would need tbe litigated in the
Southern District of Texas. (Doc. 149 at 10-11.)

In its response, ARS pointait that SESH failed to acknowledge, let alone seek to
distinguish, a different forum-selection claug®oc. 182 at 2.) Smifically, the Billing
Agreement—the very contractiasue in this case—contaiagorum-selection clause that

provides, in relevant part:

[E]ach party irrevocably submits toettexclusive jurisdiction of the federal
and state courts located in Phoerixizona for the purposes of any action
or proceeding arising out of or relatingthos Agreement. Each party hereby
consents to such jurisdiction and agrées venue shalldi in the state or
federal courts within Phoenix, Arizomdth respect to any claim or cause of
action arising under or relag to this Agreement. Each party hereby waives
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any objection based dorum non conveniens and waives any objection to
venue of any action instituted hereunder.

(Doc. 182-1 at9.) Eveninits reply, SE&H the most part ignores ARS’s forum-selectign
clause argument, but does at least imply itrsttouldn’t be bound by the forum-selection

clause because Davis lackedhauity to execute the Billig Agreement on its behalfSe¢e

Doc. 185 at 8 [*ARS . . . argues that SESH waived any argument against litigatipg il

—+

Arizona because SESH is allegedly boumda contract, which Davis signed withot
proper authority, to litigate in Arizona, which is only convenient for ARS.”].) SESH’s
statement relates to what appears to be orte défenses to thentire action—that Davis
did not have authority to bind SESH.
ANALYSIS

“For the convenience of parties and withasse the interest of justice, a distrigt
court may transfer any civil aot to any other distriar division wherdt might have been
brought or to any district odivision to which all partiehave consented.” 28 U.S.C.

§ 1404(a). Ordinarily, under § 1404(a), a districourt conducts a two-step analysis

determining first “whether the case couldv@éaeen brought in éhforum to which the
moving party seeks to transfer the caaetl second “whether the proposed transferee
district is a more suitable choice of verhesed upon the convenience of the parties and
witnesses and the interests of justic®”Prasad Indus. v. Flat Irons Envtl. Sols. Corp.,
2017 WL 4409463, *ZB (D. Ariz. 2017)quotingPark v. Dole Fresh Vegetables, Inc., 964
F. Supp. 2d 1088, 1093 (N.@al. 2013)). When making ¢hsecond determination, the

court will consider a variety of factors, inding those enumeratég the Ninth Circuit in

1 28 U.S.C. 8§ 1412 similarly provides: “district court may transfer a case or

roceeding under title 11 to a district court footer district, in the interest of justice
or the convenience dhe parties.” Courts diverge avhether to af(?ly § 1404(a) or ¢
1412 to cases “related tbankruptcy proceedingssee Gibbsv. Rees, 2018 WL 1460705,
*7 (E.D. Va. 2018) (footnote omitte OF\Iauonally, no ap§ellatecwrt has directly decided
the issue, but federal district courts diveoger whether § 1412 &1404(a) should govern
transfer of actions ‘related’tbankruptcy proceedings.”). EhCourt need not decide th
issue here, however, as the relevant condidesaunder these statutes—the interests| of

=

112

justice and the convenience oétparties—are the same. Moreover, there is no reasan to

think the existence of a validrum-selection clause would V& a different effect on the
analysis under § 1412 compatedhe analysis under § 1404.
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Jonesv. GNC Franchising, Inc., 211 F.3d 495, 4899 (9th Cir. 2000).
“The calculus changes, howeyerhen the parties’ contract contains a valid forum-
selection clause, which ‘represents the partggeement as to the most proper forum|”
Atl. Marine Const. Co. v. U.S Dist. Court for W. Dist. of Tex., 571 U.S. 49, 63 (2013)
(quotingStewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 31 (1988 Because “enforcemen
of valid forum-selection clauses, bargairfed by the parties, protects their legitimate
expectations and furthers vital intereststloé justice system,” “@alid forum-selection
clause [should be] given caalling weight in all but tlk most exceptional casesAtl.

Marine, 571 U.S. at 63 (citation omitted).

UJ
~—+

“The presence of a valid forum-selectiomuwde requires district courts to adju
their usual § 1404(a) analysis in three way&l" Marine, 571 U.S. at 63.0ne adjustment
Is that courts “should not consider argumeaib®ut the parties’ private interests” and
instead “may consider argument®abpublic-interest factors only Id. at 642 This is so

because, “[w]lhen parties agree to a foruhnec®n clause, they waive the right t

O

challenge the preselected for@sinconvenient dess convenient for émselves or their
witnesses, or for their pursuit of the litigationd.

With this backdrop in mind, the Courtdies by considering the validity of the
forum-selection clause the Billing Agreement. “Fam selection clauses ggamafacie
valid, and are enforceable absent a stromgvsig by the party opposing the clause ‘that
enforcement would be unreasonable or unjastthat the clause g] invalid for such
reasons as fraud or overreachingWanetti-Farrow, Inc. v. Gucci Am,, Inc., 858 F.2d 509,
514 (9th Cir. 1988) (quotiniyl/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 15 (1972)).

SESH has failed to make such a “strongvging” here. Indeed, SESH did not even

2 Only one of those adjustments relevant here, however, aflantic Marine
involved a defendant moving to transfer aean line with a foum-selection clause,
whereas this case involves a defendant motontyansfer the case conflict with the
forum-selection clause.

3 “Public-interest factors may includéh& administrative difficulties flowing from
court congestion; the local imést in having localized comiversies decided at home; [and]
the interest in having the triaf a diversity case in a forum thiatat home with the law.”
Atl6. (I\fgg?)e) 571 U.S. at 62 n.6 (quotirgper Aircraft Co. v. Reyno, 454 U.S. 235, 241
n. :
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mention the forum-selection clause in itstioo. In its response, ARS invoked the forun
selection clause and, perhaps anticigpESH’s counter-argumisn submitted an array
of evidence suggesting Davis had authamatyexecute the Billing Agreement (and, erg
the forum-selection clause) on SESH’s behdoc. 182-1 at 21-48 Ms. 3-5].) In its

reply, SESH offers no contraryieence—it simply offers thgse dixit that “Davis signed
without proper authority.”(Doc. 185 at 8.)

Given this record, not to mention the presumption of validitygkeaerally attaches

to forum-selection clauses, t®urt is compelled to find #t the forum-selection clause

in the Billing Agreement is valid (This conclusion does not, of course, preclude SE
from ultimately prevailing on it®Davis lacked authaty” defense to the eims asserted in
the complaint—it’ssimply the conclusion the Courtaches now, basemh the present
record, for purposes of resolving the motiortramsfer venue.) And because the forur
selection clause is valid, the Court neext consider all of tharguments advanced by
SESH regarding its private arests in having the case transfet@the Soutérn District
of Texas. The Court may only considee thublic-interest factors, which “will rarely
defeat a transfer motion Atl. Marine, 571 U.S. at 64. This case is no exception, as it
many ties to Arizona and Arizona laapplies to many of its issuesSe¢ generally Doc.
40 at 6-7 [“[V]enue is proper in Arizona besaua substantial part of the events
omissions giving rise to theasms occurred in Arizona. . . . Aseviously discussed, SESH
directed patient information and medical claims documents to Arizona in order for AR
perform work on its behalf. Moreover RS employees processttkse reimbursement
claims in and submitted them froArizona.”].) Accordingly,

IT ISORDERED thatSESH’s Renewed Main to Transfer Venu® the Southern
District of Texas (Doc. 149) BENIED.

Dated this 11th day of January, 2019.

Ll —

Dominic W. Lanza
United States District Judge
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