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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jeremy Lawrence Gunderson, No. CV-17-01791-PHX-DWL (ESW)
Plaintiff, ORDER

V.

Corizon, et al.,
Defendants.

Pending before the Court is Defendarf&ile 60 Motion forRelief from This
Court’s December 6, 2018 Ord@&oc. 29). For the followingaasons, the motion is denie
as moot in part and granted in part.

BACKGROUND

On December 6, 2018, the Court issue®atier noting that the deadline for filing
dispositive motions hadxpired and no dispositive motions were pending, and there
ordering the parties to file by December 2018 a joint status report indicating th
estimated length of trial and proposing ati¢a® dates on which &y would be available
to proceed to trial. (Doc. 27.)

On December 14, 2018, the two remagiDefendants in thiaction, Maureen

Johnson and Nick Salyer, both representethbysame counsel, fiethe present motion,

explaining that the dispositivaotion deadline had been mids#ue to a calendaring erroy

and requesting (1) that the Court’'s Decem®eP018 Order be set aside, and (2) th

Defendants be afforded the oppmity to file a dispositive man, which was attached tg
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the Rule 60 Motion as ExhibA. (Doc. 29 at 6.)

On December 20, 2018, Defendants timelydfitee joint status report ordered b
the Court. (Doc. 31.) Because Defenddmawe already complied with the Court’
December 6, 2018 Order, the motion is derasdmoot to the extent that Defendan
requested that the December 6, 2018 Order be set aside. The remainder of this
considers Defendants’ request for an egien of the dispasve motion deadline.

DISCUSSION
l. Legal Standard

Rule 60(b)(1) of the Federal Rules of/{CProcedure provides that “[o]n motion
and just terms, the court may relieve ayar its legal representative from a final
judgment, order, or proceeding [due to] rals, inadvertence, surprise, or excusable
neglect.” Rule 6(b)(1)(B) of the Federal Ralaf Civil Procedure provides that “[w]hen
an act may or must be done within a spedifiene, the court may, for good cause, exte
the time . . . on motion madeterf the time has expired iféhparty failed to act because
of excusable neglect.” Here, although Defents framed their motion as one seeking

relief from the Court’s December 6, 2018 Qrdbe main thrust afhe motion is to

request an extension of the dispositive motleadline, and therefore the applicable Rule

is 6(b)(1)(B), not 60(b)(1). Nertheless, the standard fetief is the same for both

rules, as both require a determination okthier there has been “excusable neglect.”
The Supreme Court has explained tleaicusable neglect” can encompass

mistakes and carelessness: “Congress plaoyemplated that the courts would be

permitted, where appropriate, docept late filings caused byadvertence, mistake, or

carelessness, as well as by intervgramcumstances beyond the party’s

control.” Pioneer Inv. Servs. Co. Brunswick Assocs. Ltd. P’ship07 U.S. 380, 388

1 In Pioneer Inv. Servs. Co. Brunswick Assocs. Ltd. P’ship07 U.S. 380 (1993), thg
Supreme Court addressed the meaning oplitase “excusable neglect” as it appears

Rule 9006(b)(1

507 U.S. at . The Ninth Cintsubsequently confirmed that tRéoneertest applies in
the context of Rule 6(b), as well as Rule §@{bthe Federal Rules of Civil Procedure ar
Rule 4(a)(5) of the Federal kg of Alpéjellate ProcedurBriones v. Riviera Hotel &
Casing 116 F.3d 379, 38B2 (9th Cir. 1997).

Rule 90062b§§} of the Federal Rules of Baugkcy Procedure and specifically noted thiat

-2.-

“was pieerned after” Rule 6(b) of théederal Rules of Civil Procedure,
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(1993).

Whether the neglect is “excusable” is exible standard, “at bottom an equitable
one, taking account of aklevant circumstancesirrounding the party’s
omission.” Id. at 395. At a minimum, courtssessing whether neglect is “excusable”
must consider four factors: “[1] the dan@édiprejudice to the [non-moving party], [2] the
length of the delay and its potential impactaadicial proceedings, [3] the reason for the
delay, including whether it was within theasonable control of the movant, and [4]
whether the movant acted in good faithd. Failure to consider all four factors
constitutes an abuse of discretidremoge v. United States87 F.3d 1188, 1192-93 (9th
Cir. 2009). No single faot is determinativeBateman v. U.S. Postal Ser231 F.3d
1220, 1224 (9th Cir. 2000Briones v. Riviera Hotel & Casind 16 F.3d 379, 382 n.2
(9th Cir. 1997).

When assessing whether a failure tovea$ caused by “excusable neglect,” a
court may not impose per se rulddincay v. Andrews389 F.3d 853,%5 (9th Cir. 2004)
(“We now hold that per se les are not consistent wiiioneer. . . .”). There can be “no
rigid legal rule against late filings attributalio any particularype of negligence.ld. at
860 (affirming that a paralegal’s calendarargor was “excusableegligence.”). Even
when the reason for the delay is weak, e equities favor exsing the negligence,
the court must do sdBateman 231 F.3d at 1224-25 (reasom ttelay was travel, jet lag,
and the time it took to sort through mail).

Once a district court has considered and weighed alRmuneerfactors, and any
other factors it deems appropriate on a casedse basis, the court has broad discretio
to grant or deny the motiorRincay, 389 F.3d at 859 (“[T]he @&sion whether to grant or
deny an extension of time . should be entrusted to thesdietion of the district court
because the district court is in [the bestifiams| to evaluate factors such as whether the
lawyer had otherwise been deigt, the propensity of thelar side to capitalize on petty
mistakes, the quality of representation oflthweyers . . . , and the likelihood of injustice

if the appeal was not allowed.”).
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1.  Analysis

The Court first considers the danger of pdige to Plaintiff. This factor weighs
in favor of Defendants because Plaintiff Imas taken any action in this litigation since
May 9, 2018, and there is no evidence ®laintiff has altered his litigation strategy
because of the lapsed d&ae for dispositive motionsLemoge 587 F.3d at 1196 (“The
[non-movant] does not indicate how it wouldveachanged its strategy . . ., or that a
different strategy would haveenefitted [it].”). Moreover, Plaintiff has not opposed the
motion. See LRCiv 7.2(b) (proviag 14 days tdile a response).

The nextPioneerfactor is the length of the dgla Dispositive motions were due
on September 25, 2018. (Doc. 13.) Thusdilay has been three months, which is not
insignificant. Nevertheless, the lawsuit wasd on June 8, 2017, such that extending the
dispositive motion deadline three months will pash the deadlineeyond the two-year
mark. Moreover, the Ninth Circuit kdound longer delays reasonabfee Lemogé&87
F.3d at 1197.

The thirdPioneerfactor is the reason for the delay. The reason here was a simple

clerical error—Defendants’ counsel faileddalendar the deadline. The Ninth Circuit
has held that calendaring errors @nstitute excusable negleéthanchian 624 F.3d at
1255 (district court abused its discretimndenying motion to accept late-filed brief
where tardiness was caused by calendaring eRogay, 389 F.3d at 854-55 (affirming
district court decision to accept ldtkng due to a paralegal’s calendaring

error); Washington v. Ryai833 F.3d 1087, 109®th Cir. 2016) (“[W]here other factors

counsel relief, a calendaring mistake and rel&gédre to catch thatistake is no bar to

... relief.”). Certainly, a pattern of mex$ deadlines caused by calendaring errors would
be a greater cause for concern, as wowddathsence of any reliable calendaring system
whatsoever.Harvest v. Castro531 F.3d 737, 747 (9th CR008) (neglect not excusable
where it was “systemic (as evidenced byftdut that it happened more than once)” and
where there was no effective system in pladd¢re, however, there is no pattern of

negligence. The Court recognizes that peopake mistakes—even the most competent
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professionals are likely to malkesimple clerical error at sge point in their careers. The
Court finds that the simple calendaring etmere does not weigh strgly for or against
granting the motion for leave to file lates it falls somewhere in the middle of the
spectrum of least-compeilj to most-compelling reasor&eeNewport-Mesa840 F.3d

at 643 (“This is not a case where counsel’s neglect is so egregious that it outweighs
remaining three factors.”).

The finalPioneerfactor is whether the movaatted in good faith. The Court
cannot conceive of any possible practical atlzge Defendants couléve hoped to gain
by missing the deadline for dispositive motioN®thing has changed in the case since
the deadline elapsed. Not gn$ there no evidence of bé&alth, there is not even any
imaginable bad-faitimotive here. The calendaring naike “resulted from negligence an
carelessness, not from deviousness or willfulndssrioge 587 F.3d at 1197.

In sum, the Court finds that the lackpkjudice to Plaintiffs and the fact that
Defendants erred in good faith igl strongly in favor of ganting an extension to the
dispositive motion deadline, tthength of the delay weighgeakly against granting the
extension, and the reason for the delayttsegineutral or weighaeakly in favor of
granting the extension. The Court deterasithat the equities weigh in favor of
extending the dispositive mofis deadline and thereégrants the main to the extent
that it seeks an extension oettHispositive motion deadline.

Thus,

IT ISORDERED denying as moot in part andagting in part Defendants’ Rule
60 Motion for Relief from This Court’s &ember 6, 2018 Order (Doc. 29).

IT ISFURTHER ORDERED that Defendants have unidnuary 11, 2019 to file
their dispositive motion.

Dated this 2nd deof January, 2019.

/f)ominic W. Lanza
United States District Judge
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