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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David Gulbrandson, No. CV-17-01891-PHX-DLR
Petitioner, ORDER
V. DEATH PENALTY CASE

Charles L. Ryan, et al.,
Regponderts.

Petitioner David Gulbrandson, an Arizodeath row inmate, filed a petition fo

writ of habeas corpus on Juh6, 2017. (Doc. 1.) The Couwtdered Respondents to filg

a brief addressing Gulbrandson’s argument thatpetition, while ssond-in-time, is not

a “second or successive” petition requiring aattation from the Ninth Circuit under 28

U.S.C. 8§ 2244(b). Respondents filed their baled Gulbrandson filed a reply. (Docs. 6

9.)

Gulbrandson raises oneath in the petition: that ki Eighth Amendment rightsg

were denied when the state court midiegpthe Arizona Supreme Court’s narrowing

construction of the term “gratuitous violegica component of the “heinous, cruel, g

depraved” aggravating factor. (Doc. 118.) According to Gulbrandson, the Arizong

Supreme Court provided new guidance on dpelication of the aggravating factor ii
Sate v. Bocharski, 218 Ariz. 476, 494, 189 P.3d03, 421 (2008), decided afte

Gulbrandson’s sentence was final.
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BACKGROUND

Gulbrandson was convicted and sententeddeath for thel991 first-degree

murder of Irene Katuran, his former girlfr@@nd business partner. The trial court fou
one aggravating factor: that the murder was committed “in an especially heinous, ci
depraved manner” pursuant #0R.S. 8§ 13-751(F)(6). Speimélly, the court found that
Irene was helpless, that Gulbrandson relished the murder, and that he inflicted gra
violence? Id.

The Arizona Supreme Court rejected thial court’s finding that Gulbrandson

relished the killing but affirred the (F)(6) aggravatingactor based on gratuitous

violence and helplessnes3ate v. Gulbrandson, 184 Ariz. 46, 906 P.2d 579 (1995). |
affirming the finding of gratuitousiolence, the court explained:

In the special verdict, the trial coutharacterized the murder “as a brutally
savage attack of shocking propons.” Defendant apparently used
numerous instruments tofiict injury to Irene: namely, several knives,
scissors, and a wooden salad fdrkne suffered 34 stab wounds and
slicing wounds, puncturerounds, and many blufbrce injuries. Her nose
was broken, and there was evidence tedendant had kicked or stomped
on her. There was compelling evideritbat defendant had strangled Irene,
and the autopsy revealed that sheddrom asphyxiation and multiple stab
wounds. We conclude that these $ptove beyond a reasonable doubt that
defendant inflicted gratuitous violen@ the victim, and this shows an
especially heinous or depraved state of mind.

Id. at 68, 906 P.2d &01 (citations omitted).

After unsuccessfully pursuing stapmst-conviction relief (PCR), Gulbrandso
filed a petition for writ of habeas corpus this Court. (Cas No. 98-cv-2024-PHX-
SMM.) The court denied reliefld., Docs. 87, 88.)

On appeal in the Ninth Circuit, Gudndson sought authpation to file a

successive habeas petition, anguthat new neuropsychologievidence showed that he

! The Arizona Supreme Court has identifieceffactors to consider in determinin
whether a killing was espedia heinous or depr_aved:%érell_shmg the murder, (2)
infliction of gratuitous vioénce, (3) needless mutilation victim, (4) senselessnes
of the crime, and (52 Hédessness of the victin®tate v. Gretzler, 135 Ariz. 42, 51-52,
659 P.2d 1, 10-11 (1983).
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could not have known the point at whiclene was dead, as required for a finding
gratuitous violence. The Nint@ircuit denied Gulbrandsoniequest for leave to file
successive habeas petitidgbulbrandson v. Ryan, 738 F.3d 976, 996-79(9th Cir. 2013).
The court concluded that:

A reasonable factfinder could detenmm that [Gulbrandson’s] use of
“several knives, scissors, and aoaden salad fork’on Irene and the
“particularly gruesome, brutal, angrotracted” fashion of the murder,
Gulbrandson, 906 P.2d at 601, 604, vee sufficient to show that
Gulbrandson “should have known H®d inflicted a fatal wound but
continued nonetheless to inflict more violencBgcharski, 189 P.3d at

422.

Id. The court also affirmed the district court’s denial of habeas rédief.

Gulbrandson then broughtsuccessive PCR petition in state court, claiming t
under the “new” guidance docharski, there was insufficient éence to support the|
existence of the (F)(6) aggravating fact (Doc. 1-1, App'x D.) The PCR courf
determined that Gulbrandsontdaim was not colorable, explaining that Gulbrands
“knew or should have known dh he had inflicted violence in excess of that needed
kill,” and dismissed the petitionld,, App’x A at 4.) The Aribna Supreme Court denie(
review. (Doc. 6-1, Ex. B)The United States Supremeo@t denied Gulbrandson’s
petition for certiorari.ld., Ex. C). Gulbrandsothen filed the instant habeas petition.

Gulbrandson challenges the PCR caurtlenial of his successive petition
specifically its application of the (F)(6) aggating factor. He contends that the PQ
court failed to narrow the factor as required Bycharski. With respect to gratuitous
violence,Bocharski requires a showing that the defendanflicted more violence than
was necessary to kill and thia¢ “continued to inflict violence after he knew or shou
have known that a fatal action had ocedrl 218 Ariz. at 494,189 P.3d at 421.
Gulbrandson cites the medicalaeminer’s testimony at trial that “most, if not all” of th
victim’s wounds were inflicted prior to deathSe¢ Doc. 1 at 33.) According to
Gulbrandson, this means thae state failed to prove thhe inflicted wounds after he

knew or should have known Irene was dead, therefore the PCR court’s denial of th
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claim was an unreasonable application eady established feddrdaw under 28 U.S.C.
§ 2254(d)(1) of the Antiterrorism and fE€tive Death Penalty Act (“AEDPA”)I4. at
35-37.)

DI SCUSSION

Respondents contend, among other aenis) that the petition is second ¢

successive and the Court lacks jurisdiction to wharst. (Doc. 6 at 5-8.) They also asse
that the claim involves an issue of state Ewvd is not cognizablen habeas reviewld.
at 9—10.) The Court agrees with both arguments.
1. The petition is second or successive

Section 2244(b) of the AEDPprovides in relevant part:

(2) A claim presented in a second ocesessive habeas corpus application

under section 2254 that was not preésdnin a prior application shall be
dismissed unless—

(A) the applicant shows that the claiglies on a new rule of constitutional
law, made retroactive to cases oilateral review by the Supreme Court,
that was previously unavailable; or

(B)(i) the factual predicate for the afaicould not havébeen discovered
previously through the exase of due diligence; and

(i) the facts underlying the claim, groven and viewed in light of the

evidence as a whole, would be sci#fnt to establish by clear and

convincing evidence #t, but for constitutional error, no reasonable
factfinder would have faud the applicant guilty ahe underlying offense.

The Supreme Court “has deduh to interpret ‘second @uccessive’ as referring
to all 8 2254 applications filed second or ®sgsively in time, evewhen the later filings
address a state-court judgment alreadsllehged in a prior § 2254 applicatiofPanetti
v. Quarterman, 551 U.S. 930, 944, 94(2007) (holding that competency-to-be-execut
claims are exempt from AEDPA'’s limitatiaon second or successive petitions becal
such claims generally are not ripe until aftee time has run to file a first habeg

petition). The Ninth Circuit has askwledged that the reasoningR#netti is not limited

DI
t

=

ed
Ise

S




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

to competency-forsecution claims. InJnited Sates v. Buenrostro, the court observed
that “[p]risoners may file second-in-timetg®ns based on events that do not occur ur
a first petition is concluded” the claims raised therein “weenot ripe for adjudication af
the conclusion of the prisonerfsst federal habeas proa#ag.” 638 F.3d 720, 725 (9th
Cir. 2011) (‘A prisoner whose conviction and sentem@re tested long ago may still filg
petitions relating to denial of parole, reation of a suspended sentence, and the |
because such claims were ngierifor adjudication at the cdnsion of the prisoner's first
federal habeas proceeding.%ee also United Sates v. Lopez, 577 F.3d 053, 1063-64
(9th Cir. 2009).

Gulbrandson contends that his new lzabpetition, while second in time, is nd
successive because his current challéaghe (F)(6) factor, based @&ocharski, was not
ripe until the state court denied his sucoes$iCR petition in 2014. (Doc. 9 at 4-5.) Th
Court disagrees.

In Magwood v. Patterson, 561 U.S. 320, 330 (201,0)he Court addressed th
guestion of “when a claim shalbe deemed to arise insacond or successive habe;
corpus application” under 824(b). Noting that “second or successive” is a term of
in the habeas context, ti@urt examined the phrase’sattory contexiand concluded

that “second or successive” refers te state court judgment being challengktl. at

ike
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332-33. The petitioner iMagwood had successfully obtained resentencing in a Ist

habeas proceedindgd. at 326. After he was re-senteicand had exhausted his st
court remedies, he filed a new federal lebpetition under § 225zhallenging his new
sentence.ld. at 327-28. The Court held thalagwood’s second-in-time petition
challenged a new or intervening judgment foe first time and was therefore not
second or successive petitidd. at 341-42.

Here, by contrast, Gulbrandson is lidraging, for the second time, the sam
judgment he unsuccessfullyalenged in his first petitiorSee id. at 338—39. There has
been no intervening judgmerdnly a denial of collateral relief of a claim based on
purported clarification of state lawld.; see also Burton v. Sewart, 549 U.S. 147, 156
(2007) (per curiam).
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Courts have consistently held that an intervening chamgeate law does not
exempt a second-in-time petition from thatstory bar on successive petitions. F
example, inn re Page, the Seventh Circuit directed thesalict court to dismiss a second
In-time petition as successie®en though it was premised state law that had change
in the interval between the federal petitioh80 F.3d 659, 660—6Zth Cir. 1999),
opinion supplemented on denial of rehearing, 179 F.3d 1024 (7th Cir. 1999). The cou
held that a second petition attacking thegres’s original judgment, the same judgme
attacked by his first habeas petition, wascessive within the naming of AEDPA even
though it was based on aseadecided after the firstabeas petition was denidd.
at 661-62. Similarlythe Third Circuit inJohnson v. Wynder concluded that a claim
based on an intervening change in stateuas “second or succesgsi” explaining that
the fact “that a legal argumentuslikely to succeed, or isven futile, does not make i
unripe.” 408 F. App’x 616, 619 (3d Cir. 2010).

The language of § 2244(b) compels this ressgé Lucero v. Cullen, No. 2:12-
CV-0957-MCE-EFB, 2014WL 4546055, at *9 (E.D.Cal. Sept. 12, 2014) (“The
language of § 2244 strongly indicates tbatond-in-time federal habeas petitions raisi
claims based on changed state lave ‘second or successive.”) lpeal Garcia v.
Quarterman, 573 F.3d 214, 220 (5t@ir. 2009), the Fifth Cingit rejected the argument
that the Sole requirement for a perssible non-successive petition is that the claim
which it was based had been unavadafil the time of a first petitionThe court noted
that undetrthis reading of the statute a petition wible “non-successive if it rests on
rule of constitutional law decided after tpetitioner’s first habeas proceeding becau
such a claim would not havieeen previously available.ld. at 221. However, §
2244(b)prohibits such a result.éwly available claimsbased on new rules of
constitutional law (made retroactive by the Supreme Courtsuacessive under §
2244(b)(2)(A).” Id. (emphasis in original)see also In re Page, 179 F.3d at 1025
(rejecting the argument “that if there iseason for filing a second petition—a reaso
why the claim could not hav@een included in the first pegon—then the second petitior

is really a first petition”Yemphasis in original).
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Gulbrandson states that his claim was “unripe” when he filed his first ha
petition because the Arizona Sapre Court had not yet clarifieghe gratuitous violence
element of the (F)(6) aggravating factor. (D8cat 4.) However, neither that fact, ng
Gulbrandson’s assertion that the PCR casuréjection of the claim constitutes a ne
factual predicate, removes the claim from ¢agegory of a second or successive petitid
SelnrePage, 179 F.3d at 1025ee also Lambert v. Davis, 449 F.3d 774777 (7th Cir.
2006). Under Gulbrandson’s viesi 8 2244(b), the distriatourt could hear a second-in
time habeas claim arising from a change atestaw, but a second-in-time claim based
a change in constitutional lawould be considered successiand require authorizatior
from the Court of Appeals. This amalous outcome “can’t be rightlh re Page, 179
F.3d at 1026.

2. The claim isnot cognizable on habeasreview

Gulbrandson alleges that the state mustviction court violated his Eighth
Amendment rights by “misapplyingBocharski’'s construction of “gratuitous violence.’
(Doc. 1 at 13.) As Respondents note, howetieis not the province of a federal habeg
court to reexamine state-court deteations on state-law ground€stelle v. McGuire,
502 U.S. 62, 67—68 (1991).

In Walton v. Arizona, 497 U.S. 639, 655 (1990)yverruled on other grounds by
Ring v. Arizona, 536 U.S. 584, 5892002), the Supreme Court held that the Arizo
Supreme Court had construed the faciallggue (F)(6) aggravating factor in
constitutionally narrow manner by setting outidijog criteria, including the use of
“gratuitous violence” as evidenceatha killing was heinous or depraveske Lewis
v. Jeffers, 497 U.S. 764, 777 (1990%e also Sate v. Gretzler, 135 Ariz. 42, 51-52, 659
P.2d 1, 10-11 (1983 he PCR court’s detination that undeBocharski the “heinous
or depraved” factor was proved does ingplicate federal constitutional concerns.

As an initial matter, it isdebatable thaBocharski narrowed the definition of
“gratuitous violence.” Previous cases hawguieed a showing that the defendant knew
should have known the victim was ddaefore inflictingadditional violenceBocharski,
218 Ariz. at 494, 189 P.3d at 421 (citireg., State v. Medina, 193 Ariz. 504, 514, 975
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P.2d 94, 1041999)).In addition, inBocharski the Arizona Supreme Court itself listed
Gulbrandson as a case where both elements ofuit@is violence were present; intent
was shown by Gulbrandson’s use of severffiedint weapons to attack the victim.
Bocharski, 218 Ariz. at 495, 189 P.3d at 422.

Because a state court’s errors in applystgte law do not giveise to federal
habeas corpus relief, federal habeassierg of a state court’'s finding of
an aggravating factor is libed to determining “whether ¢hstate court’s [application of
state law] was so arbitrary and capriciougasonstitute an ingeendent due process or
Eighth Amendment violation Jeffers, 497 U.S. at 780. In makgy that determination, the
reviewing court must inquire “whether, aftgiewing the evidence in the light most
favorable to the prosecutioany rational trier of fact could have found” that
the factor had been satisfidd. at 781 (quotinglackson v. Virginia, 443 U.S. 307, 319
(1979)).

Gulbrandson does not allege that the PCR court’s denial of his walagnso
arbitrary and capricious that it constitutediadependenkEighth Amendmenviolation.
Instead, he asserts that tbeurt's “failure to narrowthe constitutionally vague (F)(6
statutory aggravating factor castent with the requirement @ocharski . . . constitutes
an unreasonable application of clearljtabfished Federal lawunder 28 U.S.C. §
2254(d)(1). (Doc. 1 at 36.) Garandson’s invocation of the AEDPA does transform th
state-law issue into a federal claiee Langford v. Day, 110 F.3d 1380, 1389 (9th Cir
1996).

CERTICIATE OF APPEALABILITY
Rule 11(a) of the Rules @erning Section 2254 Casesovides that the district

judge must either issue orrdea certificate of appealabilityhen it enters a final order

adverse to the applicant. If artBcate is issued, the court rsiustate the specific issue g

=

issues that satisfy 28 U.S.€.2253(c)(2). A certificate ohppealability may issue only
when the petitioner “has made a substargf@wing of the deniabf a constitutional
right.” This showing can be established dgmonstrating that “reasonable jurists could

debate whether (or, for that tter, agree that) the petition shduiiave been resolved in a
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different manner” or that the isssi were “adequate to dese@ncouragement to procee

further.” Sack v. McDaniel, 529 U.S. 473, 484 (2000).

The Court finds that reasonable juristuldl not debate its conclusion that th

pending habeas corpus petition is secondsuccessive under 28 U.S.C. § 2244(l

Therefore, the Court declines teu® a certificate of appealability.
CONCLUSION

Gulbrandson’s second-in-time petitionedonot challenge a new judgment. H

cites no authority for his position that a staburt’s rejection of a claim arising from
change or clarification of state law e&xempt from the 8 224M) bar on successive
petitions. His interpretation of § 2244(b) g¢entrary to the casevaand the statute’s
language. Therefore, the petitiosi second or successive. This Court does not h
jurisdiction to hear it whout authorization from the Nih Circuit. 28 U.S.C. §
2244(b)(3)(A).

In addition, the petition consists of aich alleging only errors of state law. Th
claim is not cognizablen federal habeas review.

Accordingly,

IT IS HEREBY ORDERED dismissing Gulbrandson’s petition for writ of

habeas corpus (Doc. 1). &IClerk of Court shall éar judgment accordingly.
IT ISFURTHER ORDERED denying a certificate of appealability.
Dated this 13th day of April, 2018.
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