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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Paul Dickerson and Ma Riza Dickerson, No. CV-17-01899-PHX-DGC
Plaintiffs, ORDER
V.

NWAN Incorporatedand Superstition
Springs MID LLC,

Defendants.

Plaintiffs Paul and Ma Riza Diekson sued Superstii Springs MID LLC
(“Superstition”) and NWAN Incorporated fortentional interference with contract an
violation of the Magnuson-Moss Wantg Act (“MMWA”), 15 U.S.C. § 2301¢et seq
Doc. 16. On February 7, 2018, the Cousngissed the intentionaiterference claim and
dismissed NWAN as a defendant. Doc. 45.e Qourt also ordered the parties to subn
briefs addressing the Court’'subject matter jurisdiction. Id.; see Docs. 49, 50.
Superstition submitted evidence with its briaflaargued that Plaintiffs cannot satisfy th
amount-in-controversy requirement undee tBlass Action Fairness Act (“CAFA”), 29
U.S.C. 81332(d). Doc. 50.The Court ordered supplemahtbriefing on this issue,
which the parties submitted. Bm 52, 53. For the reasons stated below, the Court f

that it lacks jurisdiction.
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l. Background.

Plaintiffs purchased a Dodge Ram trdickm Superstition. Tétruck was covered

by a “Warranty Forever” limited powertraiwarranty administered by NWAN. The

warranty required Plaintiffs to have athaintenance on the vehicle performed
Superstition or seek pre-authorization have the service performed elsewhel
Plaintiffs’ claim for a coveré repair was denied and thevarranty was voided becaus
they failed to comply wh this requirement. Plaintiffallege that the pre-authorizatiol
requirement violates the MMWA's antiityg provision, 15 U.S.C. § 2302(c).

II.  The Class Action Fairness Act.

Plaintiffs’ amended complaint asserts X as the sole basis for the Court’
jurisdiction. Doc. 16 1 4CAFA requires at least one memluérthe plaintiff class to be
“a citizen of a State different from anyfdedant.” 28 U.S.C. § 1332(d)(2)(A). In
addition to minimal diversity, CAFA requirdbat there be at least 100 class memb
and that the aggregate amount in controversyeed $5 million, edtusive of interests
and costs.See28 U.S.C. § 1332(d)(2), (Sharra v. Mankeim Invs., InG.775 F.3d 1193,
1195 (9th Cir. 2015). Superstition argutbat the Court lackgurisdiction because
Plaintiffs cannot satisfy any dfiese requirements. Docs. 50,'53.

A. Burden of Proof.

Most cases addressing the CAFA juitsidnal requirements involve a plaintiff
who contests a defendant’s removal of the case to federal SreatPetkevicius v. NBTY
Inc., No. 314CV02616CABRBB, 2017 WL 11192, at *3 (S.D. Cal. Mar. 24, 2017
(“The overwhelming majority of decisiorncerning CAFA jurisdiction involve case
removed to federal court by féadants.”). When a plaiffiticontests jurisdiction in a
removed action, “both sides submit proof d@hd court decides, by a preponderance
the evidence, whether thgurisdictional requirements have been satisfiedart
Cherokee Basin OperatinCo., LLC v. Owensl35 S. Ct. 547, 554 (2014parra, 775

! Plaintiffs do not assert federal questijurisdiction for their individual MMWA
claim, nor does it appear that they coulch claims must satjsa $50,000 amount-in-
controversy thresholdSeel5 U.S.C. § 2310(d)(3)(B).
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F.3d at 1195. The removing defendant “tfees burden tgut forward eviénce showing
that the amount in controversy exceeds rdflion, to satisfy other requirements of
CAFA, and to persuade the court that #&imate of damages in controversy is|a
reasonable one.”’lbarra, 775 F.3d at 1197. “[A] defe@lant cannot establish removal
jurisdiction by mere speculation and conjget with unreasonable assumptionkd”

In this case, Plaintiffs chose federal douAs proponents of federal jurisdiction,
Plaintiffs must establish CAFA’s requirents by a preponderance of the evidenBee
Robinson v. United State586 F.3d 683, 685 (9th Ci2009) (“Once challenged, the
party asserting subject matter jurisdiction baes burden of provings existencel[,]” and
no “presumptive truthfulness attees to plaintiff's allegations(internal quotation marks
omitted));Indus. Tectonics, Inc. v. Aero Alld§12 F.2d 1090, 10929 Cir. 1990) (“The
party asserting jurisdiction has the buraéproving all jurisdictional facts.”).

B. Minimal Diversity.

The parties agree that Riaffs and Superstition are &ona citizens for purposes
of diversity and that NWAN is an Ohio @gn. Plaintiffs argue, however, that dismisgal
of NWAN did not destroy jurisdtion because diversity existatlthe time they filed suit,
and “post-filing developments do not defgatisdiction if jurisdiction was properly
invoked as of the time of fitig.” Doc. 45 at 2 (quotingnited Steel, Paper & Forestry,
Rubber, Mfg., Energy, Allied Indus. & Serv. WRé&rs Int'l Union, AH.-CIO, CLCv. Shell
Oil Co,, 602 F.3d 1087, 109129(9th Cir. 2010)). The Court agreesSeeUnited Steel
602 F.3d 1087 (denial of class cerifimn after removal did not destroy CAFA
jurisdiction); Cunningham Charter Corp. v. Learjet, In&92 F.3d 805, 806 (7th Cir
2010) (same)Main v. Gateway Genomics, LL.8lo. 15CV2945 AJEWVG), 2016 WL
7626581, at *8 (S.D. Cal. Aug. 1, 2016)igmissal of diverse pty did not destroy
jurisdiction because “minimal @ersity as required by CAFA ested at the outset of thig
action”); Waller v. Hewlett-Packard CoNo. 11CV0454-LAB BB, 2012 WL 1987397
(S.D. Cal. June 4, 2012) (same).
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C. Class Members and Amount in Controversy.

Superstition argues that Plaintiffs cannmget the class-size requirement becat
“there are not even 10@otential plaintiffs” in this action. Doc. 53 at 3 (emphasis
original)? Superstition submits internal datagarding its warranties, supported K
affidavits from Superstitin and NWAN employeesSeeDocs. 50-1, 50-2. According td
the data, during the four years priorPlaintiffs’ filing of this casé, Superstition voided
209 “Warranty Forever” warranties. Doc. 5@&t12. Of those82 warranties were voideqg
for failure to pre-authorize services; 63 oét82 warranties were voided solely for th
reason; and the remaining 19 wegweded for multiple reasondd.

Superstition argues that these 82 watyraholders cannot meet the $5 millio

aggregate damages requirement. Doc. 50 &kl8s is because the warranties contair]

provision limiting damages to thiesale value of the car @ time of the breakdown, the

average sale price for new cars soldSwyperstition is $333%, and 82 times $33,497
equals $2.75 million. Id. at 2-3. Thus, Superstition arguesven if each of the 82
potential plaintiffs bought new cars (as opposedsed cars, which have an average s
price of $18,683) and had claims for thegoral value of the car, the total damagg
amount would be webelow CAFA’s $5 million requirementld. at 3.

Plaintiffs assert that their amended cdemg, at the time it was filed, alleged
claims on behalf of more than 100 class members anédglaore than $5 million in
controversy. Doc. 52 at 2. Plaintiffsrfiaer argue that Supéitson ignores the amended
complaint’s class of persons who hawa yet had their warranties voidetl.; see also
Doc. 16 11 64-68. But Plaintiffs must do mdhan explain whyuperstition’s estimates
are flawed. As the party seakito invoke federal jurisdictiorihey have “the burden of

proving all jurisdictional facts.Indus. Tectonic912 F.2d at 1092.

2 Superstition makes this argumenttie context of theMWA’s 100-named-
plaintiffs requirement, but Rintiffs do not assert jurisdiction under the MMWA. Th
Court will consider the argument in the cexttof CAFA’s 100-plaintiffs requirement.

* Superstition asserts that a four-yearutaif limitations aples to Plaintiffs’
MMWA claim. Doc. 50 at 2. Platiffs agree. Doc. 52 at 3 n.1.
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The amended complaint contains two classes and two subclasses. Dd
19 65-68. The broadest class definition udels “(a) all persons (b) who purchased
warranty issued on forms provided byfaetedant NWAN (c) whib contains ‘service

requirements’ similar to those Exhibits A and B (Yiwhich warranty is still in force, or

would be but for the voiding of the wantg for noncompliance with the ‘service

requirements.”ld. § 65. But Plaintiffs’ complaintral their subsequent briefing provid
no reliable basis for estimating the size abtblass. The comglat does allege that
NWAN'’s car dealership clients issued mdten 350,000 of its “Warranty Forever
warranties in 2014, buhe sole source cited for this number are allegations from ang
complaint filed in alawsuit in Ohio. Id. 12. Plaintiffs provide no other evideng
concerning the number of wart#s at issue in this caSe.

Superstition does provide nuerls, supported by aaffidavit. Doc. 50-1. These
numbers suggest that Superstitiomdsseveral hundred warrantiedd. But the Court
cannot tell how many of those warranties $atBlaintiff's specific class definition:
warranties containing service requirementsilgir to Plaintiffs’. Doc. 16 { 65.

Even if it could be assoed that all of Superstitioniwarranties contained similat

provisions and that the claszeiexceeded 100 at the timefiihg, Plairtiffs provide no

reliable basis for the Court to find that EA’'s $5 million threshold is satisfied. The

complaint asserts thdhe “amount in controversy, on @dass-wide basis, exceeds $
million, exclusive of interest and costs.ld. 4. But “threadbare recitation of th
amount in controversy element for subject migttasdiction under CAFA is insufficient,
without more, to establish the Ctiarsubject matter jurisdiction.Petkevicius2017 WL

1113295, at *4. “[S]imply stating that@éhamount in controversy exceeds $5,000,0(
without any specific factual allegations asthe actual amount sought by the plaintif
does not constitute a good faith allegataf the amount irtontroversy.” Id. The party

asserting federal jurisdiction must makspecific factual allegations” supported b

* The complaint states thBlWAN worked with 120 dealerships, but says nothi
about the numbers of warranties issued by these dealerSi@pboc. 16 § 11.
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“evidence combinedvith reasonable deductions.tbarra, 775 F.3d at 1197 (quoting
Pretka v. Kolter City Plaza Il, Inc608 F.3d 744, 754 (11th Cir. 2010)).

On the topic of damages, Plaintiffs giethey lost $3,700 when their claim fqg
covered repairs was denied on the basisrofunlawful warranty provision. Doc. 16
19 40, 58. Plaintiffs also allege that thmsid a higher price for #ir vehicle because it
included the warranty, and lost this valobecause the warranty contained an unlaw
provision that rendered it “satantially worthless.” Doc. 1§ 17, 50. Even if these
allegations are accepted as true, the Couriaaextrapolate themio a class seeking $5
million or more in deanages. Assuming each classnbber suffered $3,700 in warranty
damages and $500 in an excessive salee ptite class would need more than 1,1
members to meet the $5 millidhreshold. Plaintis provide no speéic allegations or
evidence to support such a class Size.

In short, despite Defendant’s specific asea — supported by affidavits — that th
$5,000,000 threshold has not beret (Doc. 50 at 5-6), Pldiffs provide no basis for the
Court to reasonably estimate the class sizguantify the amount of damages. The Col
will not engage in speculation untetheredatoy concrete allegains or evidence, nor
blindly accept Plaintiffs’ assertion that the amountontroversy requiraent is satisfied.
Plaintiffs have not shown that the @bhas subject matter jurisdiction.

[ll.  Attorneys’ Fees.
Superstition requests attorneys’ fees. Doc. 50 at 6; Doc. 53 at4. Supers

provides no basis for such fees. The Court will deny the request.

> Superstition argues that claims “seekaugitable or declaratory relief cannot
used to meet the CAFA jurisdictionsdquirements.” Doc. 53 at 3 (citirgank of N.Y.
Mellon v. Walnut Place LLC819 F. Su'&)p. 2854 (S.D.N.Y. 2011)revd sub nom.
BlackRock Fin. Mgmt. Inc. v. Se%a_ied ccount of Abac Assur. Corp.673 F.3d 169
(2d Cir. 2012);Kitazato v. Black Diamond Hosg. Invs., LLRo. CV.09-00271 DAE-
LEK, 2009 WL 3824851 D. Haw. Nov. 13, 20 9&).The cases cited by Superstitio
appear to be inapplicablas they involved CAFA “mss actions,” which explicitly
require that the claims be “monetary reldaims,” 28 U.S.C. 8 1332?_(1)(11)(8)(0, ang
the courts simply recognized that “cases knly non-monetary relief . .. cannot
removed under CAFA."Bank of N.Y. Mellon819 F. Supp. 2d at 360. In any event, t
Court need not determine whether it can agrsnon-monetary claims in determinin
the amount in controversy because Plaintifes’e provided no measure by which th
Court could reasonably valtlee injunctive relief sought.
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IT IS ORDERED that this case is dismissed out prejudice for lack of subjec
matter jurisdiction. The Clerk shaérminate this action.
Dated this 4th day of April, 2018.

Nalb Gttt

Dawvid G. Campbell
United States District Judge




