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v. MacAllister et al Doc.

WO KA

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Garrett Miller-Cunningham, No. CV 17-02098-PHX-JAT
Plaintiff,
V. ORDER

Michael MacAllister,
Defendant.

Plaintiff Garrett Miller-Cunningham, whis represented by counsel, brought th
civil rights action pursuanto 42 U.S.C. § 1983. (@. 1.) Defendant Michael
MacAllister,! moves for summary judgment, and Rtif opposes. (Docs. 37, 42.)

l. Background

In his Complaint, Plaintiff relevantly atjed as follows. On Malc4, 2016, Plaintiff
was approached anguestioned by Defendant MacAtis (hereinafter Defendant), @
former City of Maricopa police officer, while &htiff was at a Circle K convenience storg
(Doc. 1 at 10-11.) When Defendant learrtbat Plaintiff was carrying a handgur
Defendant arrested Plaintiff fallegedly unlawfully carrying firearm after having beer
convicted of a felony, evendhgh Plaintiff has never been convicted of a felorig. &t

12-13.) Defendant transported Plaintiff te ®inal County Jail wherhe was booked and

1 Pinal County was also named as a Ddémnt, but has beefismissed from the
action. GeeDoc. 26.)
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incarcerated. I¢. at 15.) Plaintiff was incarceratéar approximately three months beforg
the charge against him was dismissdd. gt 18—-20.)

Plaintiff asserted claims of falserrest, false imprisonment, and malicioys
prosecution. Ifl. at 27). He requested declaratarnyd injunctive reliefdamages, costs
and attorney fees.ld. at 29.)

Defendant previously sght to dismiss Plaintiff<Complaint claiming entitlement|
to qualified immunity. The Court denied the titm to Dismiss on the gund that “factual
allegations in the Complaindre incomplete as to whanformation was known to
Defendant at the time of arrest.” (Doc. 2& gt Accordingly, theCourt could not decide
whether qualified immunity was approgie at the motion-tdismiss stage.|d.)

Defendant now seeks summary judgment the ground that he is entitled tp
gualified immunity. (Doc. 37.)

[I.  Summary Judgment Standard

A court must grant summary judgment “if the movant shows that there is no gepuin

dispute as to any material faantd the movant is entitled jodgment as a matter of law.’
Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret?7 U.S. 317, 322-23 (1986). Th

movant bears the initial responsibility of peaing the basis for its motion and identifyin

D

Q

those portions of the recoraygether with affidavits, if @y, that it believes demonstrat

11%

the absence of a genuirssiuie of material factCelotex 477 U.S. at 323.
If the movant fails to carry its initiddurden of productiorthe nonmovant need not
produce anythingNissan Fire & Marine Ins. ColLtd. v. Fritz Co.Inc., 210 F.3d 1099,
1102-03 (9th Cir. 2000). But if the movaneats its initial responsibility, the burden shifts
to the nonmovant to demonstrate the existasfca factual dispute and that the fact In
contention is material,e., a fact that might affedhe outcome of the suit under the
governing law, and that the dispute is genuiree, the evidence is such that a reasonaple
jury could return a veidt for the nonmovantAnderson v. Liberty Lobbync., 477 U.S.
242, 248, 250 (1986%ee Triton Energy Corp. v. Square D. (@8 F.3d 1216, 1221 (9th

Cir. 1995). The nonmovant neadt establish a material issue of fact conclusively in |its
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favor, First Nat'l Bank of Ariz. v. Cities Serv. C891 U.S. 253, 288-89 (1968); howeve

=

it must “come forward wh specific facts showing that tleeis a genuine issue for trial.’
Matsushita Elec. Indus. Gd.td. v. Zenith Radio Corp475 U.S. 574, 587 (1986) (interna
citation omitted)seeFed. R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fumn is not to weigh the evidence and
determine the truth but to determine whetthere is a genuinissue for trial. Anderson
477 U.S. at 249. In its aryals, the court must believe thenmovant’s evidence and drayv
all inferences in the nonmovant’s favad. at 255. The court neawnsider only the cited
materials, but it may consider any other matsriaithe record. Fed. R. Civ. P. 56(c)(3)
1. Facts

On March 4, 2016 at 10:45m., while on patrol, forme€ity of Maricopa police
officer Defendant MacAllister was dispatchedat€ircle K convenience store in the City
of Maricopa on reports from Plaintiff that ias being followed by ‘@gang of Mexicans.”
(Doc. 38 1 3; Doc. 41 § 3.Plaintiff stated to dispatch @b he had a “20-round clip” in
“storage,” and if he had his “AK pistolfie would have “enough for everybody.td.}
Plaintiff admitted to having &lock 23 handgun in his possiEssand that the weapon was
in his waistband. 14.)

Defendant and Officer Burniasrived at the Circle K arapproached Plaintiff, who

raised his hands and showed the officerfid a firearm—a Glock 23 .40 caliber sem
automatic handgun. (Doc. 38§[Doc. 41 1 4.) Defendatdok possession of the firearm
and conducted a stolen firearms check. (Dod.38Doc. 41 15.) Plaiiff told the officers
that he was being followed drhis cousin had “put a hit dmm” from the drug cartels.
(Doc. 38 § 7, Doc. 41  7.PRlaintiff pointed to a couplgetting gasoline and stated that
they had followed him from Califara. (Doc. 38 | 8, Doc. 41 8.) Wherthe officers
asked Plaintiff why he thougtie couple were following hinine became agitated and told
Officer Burnias to “just shoot” him and “gétover with.” (Doc. 38 § 9, Doc. 41 9.
Plaintiff identified his vehicle for the Office and Defendant approached the vehicle and
noted a broken rear window. (Doc. 38 {6¢. 41 § 10.) Whebefendant asked about
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the broken rear window, PIdifi told him to stop askingdumb-ass questions” and aske
for his firearm back. (Dc. 38 § 11, Doc. 41 1 11.) Riaff stated he did not trust the
Officers and called 9-1-1 dispatch, claiming thfficers might “plant” something in hig
vehicle. (Doc. 38 {12, Doc. 41 1 12.) Defant disassembled the firearm and placed
disassembled pieces in the back of Plaintif&hicle. (Doc. 38 1 13, Doc. 41 | 13

Defendant told Plaintiff he wished him a bettiesy and the Officers left the scene. (Dog.

38 1 14, Doc. 41 1 14.)

Shortly after the first incident, Defendants dispatched to ¢hsame scene, this

time stemming from a complaint that a subject was standing outside the Cirg

convenience store entrance g#dly holding a gun in his hd and acting suspiciously

(Doc. 38 1 15.) Plaintiff denies that he eleld or brandished hgun, but does not dispute

with any evidence that Defendamiceived a report that Plaifii was holding a gun in his
hand. (Doc. 41 { 15.)Defendant and Officer Burnias returned to the Circle K 3
approached the subject of tbemplaint, who turned out to be Plaintiff, and detained h
for questioning. (Doc. 38 1 1boc. 41 1 16.) Defendanpske with Plaintiff, who was in
possession of his reassembled firearm. (Docf 38, Doc. 41 § 17.Plaintiff told the
officers he had not puliehis gun out. (Doc. 38 { 18, Doc. 41 1 18.)

Defendant spoke with a Clec K employee, who stated that Plaintiff had be

the
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outside the Circle K holding a gun in his hand, staring at passing vehicles, that custome

had complained about Plaintiind that she wanted Plainti€f leave the property. (Doc

38 11 19-20, Doc. 41 1 20.) ) Fiaif denies that he held erandished his gun during this

time, but does not dispute that this is wtnet Circle K employee td Defendant. (Doc.
41 719.)

Defendant then conducted a “wants andraas” check on Plaintiff that came bac
negative. (Doc. 38 1 21, Doc. 41 § 21.) DefEnt then condued a prior felony conviction

check through the dispatch center and was advised that Plaintiff had multiple f

clon
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convictions, including a convictiofor grand theft of an aomobile. (Doc. 38 1 22.)From
his personal experience, Defendant beliedegatch information on a suspect’s pric
felony record was relidd and trustworthy.lf.) The dispatch centestated that it was
forwarding the criminal history report to Meopa Police Department Sergeant Paulsg
who was also on the sceneld.(f 23} Prior to that eveng, Defendant received
information from the same disght center on suspects’ warrghlicense status, and prio
convictions and had never before received iremrinformation. (Doc38 | 24; Doc. 41
1 24.)

As Defendant continued talking to Plaif) Sergeant Paulsen informed Defenda
that Paulsen had confirmed that Plaintiftii@ior felony convictions. (Doc. 38 § 25.)

Defendant believed Sergeant Paulsen’s infoionavas based on a review of the crimin

2 Plaintiff objects to this fact assertitigat it is inadmissible hearsay under Rul
602 and 802 of the Federal Rules of Eviden@®mc. 41 § 22.) The assertion that dispat

told Defendant that Plaintiff had multiple felp convictions is nohearsay because it i$

not being offered for the tdutof the matter asserte&eeFed. R. Evid. 801(c) (“Hearsay
means a statement that: . . party offers for the truth othe matter assted in the

statement.”). Rather, Defendanfters this information teshow what he believed and hi
state of mind when dispatch gave him this infation. Defendant deenot offer this fact
to show that Plaintiff indeelad multiple felony conviatins; rather, the Parties do nc
dispute that the information\gn was incorrect and Plaintiff did not have multiple felo
convictions.

Moreover, although Plaintiff claims he eljs under Rule 602 tiie Federal Rules
of Evidence because tirdormation is hearsay, Rule 602quires that a witness may onl
testify to evidence in his personal knowleddeefendant may testify what dispatch tol

him; that information ishecessarily in his personal knowledglt is true that Defendant
cannot testify that Plaintiff actually had dely convictions, but Defendant is not offering

to admit thaitnformation.

3 Plaintiff objects to this statement hsarsay. (Doc. 41 § 23.) Because th
information is not being offered for the trudhthe matter asserted, Plaintiff’'s objection
overruled. See supra.2.

4 Plaintiff objects to this statement hsarsay. (Doc. 41 T 25.) Because tk
information is not being offered for the trushthe matter asserted, Plaintiff's objection
overruled. See supra.2.
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history report provided to Paén by the dispatch centerld.(T 26.7 Defendant and

Sergeant Paulsen, Defendant’s on-scene sigoey\have worked together before, and

Defendant considers him a reliable Sergealt. (27.f Sergeant Paulsen told Plaintiff

that he had reviewed the prior felony convictidrimsjt Plaintiff denied that he had a felon
and repeatedly insisted tcetofficers that he did not haeefelony. (Doc. 38 { 28.)

Plaintiff was then arrested on a crimimabhibited possessor charge pursuant
Arizona Revised Statutes § 13-3102(AX4(Doc. 38 1 1; Doc. 41 1 1.) Defendant asse
that Officer Burnias placed hdcuffs on Plaintiff and that Dendant took Plaintiff into
custody from there, but Plaifftasserts that Defendant pladeghdcuffs on him. (Doc. 38
1 29; Doc. 41 1 29.) The Court will construe thispute in favor of Rlintiff for the purpose
of deciding the motion fosummary judgment, and wilhssume Defendant place
handcuffs on Plaintiff. Shortlgfter the arrest, Defendantate a probable cause stateme
indicating Plaintiff had priofelony convictions, includig a 2007 convion for felony
DUI, a 2009 conviction for possession of a coliéd substance, and a 2009 conviction f
harm or death of an elder or dependent adult. (Doc. 38  34; Doc. 41 § 34.)

Plaintiff was ordered released on his awoognizance on Mardh 2016, with the

next court appearance scheduled for Mazeh 2016. (Doc. 38 { 38; Doc. 41 1 38.

> Plaintiff objects to this statement hearsay. (Doc. 41 $6.) This is not a
statement, but rather Defendant’siéfie and is therefore not hearsa$eeFed. R. Evid.
801(c) (“hearsay is statement . . .").

® Plaintiff objects to this statement hearsay. (Doc. 41 $6.) This is not a
statement, but rather Defendant’'sidie and is therefore not hearsa$ee supra. 5.

’ Plaintiff objects to this statement hsarsay. (Doc. 41 § 28.) Because t
information is not being offered for the trushthe matter asserted, Plaintiff's objection
overruled. See supra.2.

8 1t is undisputed that Pldiff had not been convicted ahy felonies and the repor
actually only reflected felonies favhich Plaintiff had been charged.

 Arizona Revised Statute§ 13-3102 relevantly provides “A person commits

misconduct involving weapons gnowingly . . . possessing geadly weapon if such
person is a prohibited possessor.”izARev. Stat. 8 13-3102(A)(4).
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Plaintiff failed to appear at his scheduled court date because he was later jailed in Ri
County, California on a subsequent crimindiense, and was ultimately extradited {
Arizona and remained in jail during the pendeatiis Arizona case. (Doc. 38 1 39; Dot
41 1 39.) Plaintiff agrees that his subseq@enfinement for failuréo appear was not theg
fault of Defendant. (Doc. 38  40; Doc. 41 1 40.)
IV. Discussion

Defendant argues that Plaintiff has faitecstate a claim upon which relief may b
granted under the Fifth orobrteenth Amendments and tha is entitled to qualified
immunity on Plaintiff's Fourth Amendmentaiim because his determination that there w
probable cause to arrest Pldinivas mistaken, but reasonable.

A. Fifth and Fourteenth Amendment Claims

Defendant argues that Plaintiff fails tatg a claim upon which relief can be grants
for violations of the Fifth mad Fourth Amendments. Plaiifi did not respond to this
argument in his response to DefendaMotion for Summary JudgmentSé€e generally
Doc. 42.) Defendant argues that it is unclglether Plaintiff bringsis Fifth Amendment
claim pursuant to the due process clauseher self-compulsion clause of the Fift
Amendment, but in either case, PlaintifSHailed to state a claim upon which relief ma
be granted because the Fifimendment protects against dpeocess violations of the
federal government, the Fifth Amendment lsggto state action through the Fourteen
Amendment, and there is no claim that theas an unconstitutionallgrocured statement
in this case. Because Plafhtid not respond and does not ass$leat he is seeking relief
under the Fifth Amendment, his Fiffimendment claim will be dismissed.

Defendant further argues that the Foemth Amendment does not apply when tk
Fourth Amendment progtes constitutional protection for the conduct at issue. Beca
Plaintiff did not respond to this argumetite Court assumes that the Fourth Amendms
provides adequate protem for the alleged constitutional vailon at issue in this action
See, e.g.County of Sacramento v. Lewi23 U.S. 833, 842 (1998) (when “a particul

Amendment provides an explidextual source of constitutional protection against
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particular sort of government behavior, thaendment, not the more generalized notipn

of substantive due processnfer the Fourteenth Amendment], must be the guide
analyzing these claims”) (citation amdernal quotation marks omitted)nited States v.
Lanier, 520 U.S. 259, 278.7 (1997) (“if a constitutionatlaim is covered by a specifig
constitutional provision, such as the FouothEighth Amendmentthe claim must be
analyzed under the standard aggprate to that specific prov@, not under the rubric of
substantive due process.’Accordingly, Plaintiff’'s Fourtenth Amendment claim will be
dismissed.
B. Fourth Amendment Claim

Defendant argues that he is entitled tolijed immunity because it was reasonab

for

e

for him to believe there was probable causartest Plaintiff because he based his beljef

on his own observation of Pldifi possessing a handgun anddetieved Plaintiff had been

convicted of felonies based tis reliance on (1) the dispatch center stating Plaintiff had

been convicted of multiple felonies, includiggand theft of an automobile and (2) h
Sergeant’s review of Plaintiff's criminahistory and resultingnformation from the
Sergeant that Plaintiff had beeaonvicted of a felony. Defelant argues that he had n
reason to doubt the reliabilitgf the dispatch center arlds Sergeant because he ha
previously relied on both farorrect information and guidae@nd had never been misle
by either source.

In Response, Plaintiff argues that therenes evidence that éhdispatcher told

Defendant that Plaintiff had lfenies because Defendant'stienony is hearsay. As the

Court previously discussed, Defendant’s testignis not hearsay. Plaintiff next argug
that “the name, address, tgl®ne number, education, expedenqualifications and work|
history of the alleged dispatcher ha[ve not] been disclosed to [Plaintiff].” (Doc. 42 ¢
There is no argument and mwidence in thisacord that Plaintiffever sought such
discovery or brought any discovery disputetibe Court’s attention. Plaintiff has ng
properly sought relief pursuatt Rule 56(d) of the FederRlules of Civil Procedure and

has not explained why such discoygas unavailable to him.
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Moreover, Plaintiff has failed to produceyaevidence to createdisputed issue of]
material fact regarding whether the dispatcat/or Paulsen told Dendant that Plaintiff
had been convicted of felonies. Indeed,dhly evidence before the Court shows that t
dispatcher told Deferaoht that Plaintiff had felonieghe dispatcher e-mailed a repo
purportedly showing the felonies to Sergdatilsen, and Sergeant Paulsen told Defend
that Plaintiff had been convicted of felonies.

Instead of presenting evidence raising a dispute issue of fact, Plaintiff argued f
first time during oral argument that Defend#& ot credible and that the Court cann

consider his affidavit in the absencecofroborating testimony from Sergeant Paulsen g

the dispatcher confirming Defends version of events. Testablish that Defendant is$

not credible, Plaintiff argued that Defendanpolice report is inconsistent with his

deposition testimony. Specificallf?laintiff pointed to the section of the police report

which Defendant wrote “[Plaintiff] was askedbout the [felony] convictions. [Plaintiff]

advised he knew he hdelony convictions, but head already been arrested for them.

(Doc. 38-1 at 5.) In his depositioDefendant testified as follows:

[Defendant]: On the way to—wen we were processing him,
[Plaintiff] kept on asking me like: Why am | being arrested?
Why am | being arrested? Itisot like everybody | arrested
don’t ask that a hundred timegou know, Like: Why am |
being arrested? Why | abeing arrest[ed]?

And | kept telling him:Hey, man, you can’t have a firearm in
your possession as a felon ahdt’'s the reason why you're
being arrested.

And he was like, quote, like | remember him saying this,
because | remember him sayihgith Paulsen and everybody
else, he kept sayingNo. Those felonies are cleared. | have
already been arrested fdnose felonies. | don’t have any
felonies out for me.

And | was saying: It's not a warrant for your arrest. It's the
fact that you are a felon. M he goes: I'm telling you, I've
already been arrested for those felonies. And he goes: | know.

he
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| am a—he said on the way—and like | said, man, if I had my
camera on, but he said on thay in: | know—I know | have
felonies, but I've already been arrested for them. | don’t have
anything. | was like: Garrett, it'sot a warrant. It's that you
had felonies. You're right thatthe reason why you can’t have

a firearm if you're a felon.

[Plaintiff's Counsel]: Isn’t it truethough, on the film he says
he has no felonies?

[Defendant]: Ys, absolutely.

[Plaintiff's Counsel]: And hesays that repeatedly?

[Defendant]: Yes.
(Doc. 38-5 at 10-11.) Everssuming that impeaching Defgant’'s deposition testimony
on a collateral issue is enoughdisregard his affidavit as wwhat dispatch and Sergear
Paulsen told him, the Court disagrees withiflff's counsel's assg@on that Defendant’s

deposition testimony and the police report are inconsistent.

Regardless, Plaintiffs counsel's argemt that the Court may not believ

Defendant’s undisputed testmy because Plaintiff's cosel believes that he lacks

credibility is nothing morehan conjecture. This conjectuseparticularly troubling given
that Plaintiff's counsel has Haevery opportunity to condudiscovery in this action and
to determine if there is evidence contraidig Defendant’s undispet testimony, but has
not produced any evidence comlicting Defendant’s undisputeadstimony. As discussec
herein, Defendant’s undisputezstimony, based on his persbkiaowledge, is admissible
evidence that the Court may consider deciding whether summary judgment

appropriate. In contrast, Plaintiff has not produeey evidence contradicting this
undisputed testimony, and, asegult, there is no disputed igsof material fact regarding
Defendant’s testimonySee, e.g.T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Ass
809 F.2d 626, 630 (9th Cir. 1987) (“the nonnmayparty may not merely state that it wi
discredit the moving party’s evidence at taald proceed in the hope that something g

be developed at trial in the way @fidence to support its claim.”).
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Contrary to Plaintiff's counsel’s assertitimat the Court is necessarily determinin
Defendant’s credibility by comdering Defendant’s undisputéestimony, the Court is not
making a credibility determiniain, but is basing its desion on the only admissible
evidence before the Court ainsmnary judgment. Accordingly, the Court will conduct th
qualified immunity analysis light of the admissiblevidence irthe record.

Government officials enjoy qualifiednmunity from civil danages unless their

conduct violates “clearly estliéhed statutory or atstitutional rights of which a reasonabIE

person would have knownHMarlow v. Fitzgerald 457 U.S. 800, 818 (1982). In decidin
if qualified immunity applies, a court musttdamine: (1) whether the facts alleged sha
the defendant’s conduct violated a constitodiloright; and (2) whether that right wa
clearly established at the time of the violatid?earson v. Callahanb55 U.S. 223, 230-
32, 235-36 (2009) (courts may address eigiteng first depending on the circumstanc
in the particular case).

The gqualified immunity inquiry “must be dartaken in light of the specific contex
of the case, not as adad general proposition.Saucier 533 U.S.at 201. The plaintiff
has the burden to show that the right wasady established at the time of the allegs
violation. Sorrels v. McKeg290 F.3d 965, 969 (9th Cir. 200Rpmero v. Kitsap County
931 F.2d 624, 627 (9th Cir. 1991). For quabfimmunity purposes, “the contours of th
right must be sufficiently clear that at thené the allegedly unlawfudct is [under]taken,
a reasonable official would understand that wieis doing violatethat right;” and “in
the light of pre-existing law the lawfulness must be apparentMendoza v. Blogk27
F.3d 1357, 13619th Cir. 1994) (quotations omitted).Therefore, regardless of whethe

the constitutional violation occuad, the officer should prevail ihe right asserted by the

plaintiff was not “clearly established” orelofficer could have ssonably believed that
his particular conduct was lawfuRomerg 931 F.2d at 627. “@alified immunity gives

government officials breathing room to keareasonable but mistaken judgments abq
open legal questions. When prdgepplied, it protects all buhe plainly incompetent or
those who knowingly violate the law.Ashcroft v. al-Kidd 563 U.S. 731, 743 (2011

-11 -

g

e

W

[2)

—+

D
o

e

'

but




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

(citation omitted). The purpose of qualifiéhmunity is “to recognize that holding
officials liable for reasonable mistakes migininecessarily paralyzbeir ability to make
difficult decisions in challenging situatiorthus disrupting the effective performance (
their public duties.”"Mueller v. Auker576 F.3d 979, 993 (9th Cir. 2009).

“In the context of an unlawful arrest, . . . the two prongs of the qualified immu
analysis can be summarized as: (1) whethere was probable cause for the arrest; &
(2) whether it igeasonably arguabléhat there was probable cause for arrest—that
whether reasonable officeicould disagree as to the legaldly the arrest such that the
arresting officer is entitled to qualified immunityRosenbaum v. Washoe C§63 F.3d
1071, 1076 (9th @i 2011) (emphasis in original).

The Fourth Amendment requires an arrestbe supported by probable caus
Atwater v. City of Lago Vist®32 U.S. 318, 354 (2001). “blvable cause to arrest exisl
when officers have knowledg® reasonable trustworthy information sufficient to leac
person of reasonable cautiondelieve an offense has beenis being committed by the
person being arrestedUnited States v. Lope482 F.3d 1067, 1072 (9th Cir. 2007). Thu
when an officer has either knowledge asgenable trustworthy information sufficient t
lead a reasonable person to believe an offense has been, or is being completed by a
individual, that officer has probabbause to arrest that individudd.

“Whether probable cause exists depeng@sn the reasonable conclusion to |
drawn from the facts known to the arresting offiaethe time of the arrest.Devenpeck
v. Alford 543 U.S. 146, 15 (2004). Furthermore, when it comes to trustworthy &

reliable information, the Ninth Circuit regnizes the collective-knowledge doctrine whig

allows one officer’'s knowledge décts forming the basis of probable cause to be impy
to another law officerUnited States v. Jensef5 F.3d 698, 704-05 (9th Cir. 2005) (th
accepted practice of modern law enforcemetitas an officer often makes arrests at tl
direction of another law enforcement officeeavhough the arresty officer himself lacks

actual, personal knowledge of tifigécts supporting probable caussge also U.S. v.
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Hensley,469 U.S. 221 (1985) (police officers aatitled to rely on radio bulletins or
reasonable suspicion of other officers).

The undisputed facts before the Courdwshthat Defendant relied on informatiol
provided by the dispatch office and SergeBatlson in determining that Plaintiff ha

previously been convicted of felonies. Althougjaintiff stated that he did not have a pric

felony, these statements do not negate thsomableness of Defendant’s reliance. Whij

it would have been ideal for Defendant tatlfier inquire into the felonies based o
Plaintiff's denial, it is not unsual for a suspect to deny gudyd Defendant’seliance on
dispatch and his Sergeant’s averments than#ff had been convicted of a felony wa
reasonable given that he had re@ason to question the intégrof the information they
gave to him. See, e.g.United States v. Miguel368 F.3d 1150, 1154 (9th Cir
2004) (officers had reasonable suspiciom #o traffic stop where their reliance on
mistaken fact was reasonable and they hadeason to question the integrity of th
information in the database)yerruled on other groundsy United States v. Gasca-Ruiz
852 F.3d 1167 ¢ Cir. 2017);Ramirez v. City of Buena Park60 F.3d 012, 1023 (9th
Cir. 2009) (“Rarely will a suggct fail to proffer an innocérexplanation for suspicious
behavior . . . officers do not have to rudat the possibility of innocent behavior” ir
determining whether there isqgirable cause to arrest.).

Defendant arrested Plaintiff only afténe dispatch officecommunicated that
Plaintiff had been convicted of one or raofelonies, and after Sergeant Paulse
Defendant’s on-scene supervising officer, wias known to be a reliable source, als
confirmed that Plaintiff had le® convicted of one of mofelonies. Indeed, despite bot
sources having given incorrect infornmati to Defendant, a reasonable officer
Defendant’s position wodlnot have clearly known thats conduct was unlawful unde
the circumstances. Accordiygl Defendant is entitled tgualified immunity as to
Plaintiff's Fourth Amendmenclaim and his Motion for Summary Judgment will b

granted.
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IT ISORDERED:
(1) The reference to the Magistrate Judgeiiedrawn as to Defendant’s Motior
for Summary Judgnme (Doc. 37).
(2) Defendant’'s Motion for Samary Judgment (Doc. 37) gsanted, and the
action is terminated with prejiee. The Clerk of Court musinter judgment accordingly
Dated this 12th daof March, 2019.
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