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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Keith Bell, No. CV-17-02109-PHX-DGC
Plaintiff, ORDER
V.

The Moawad Group, LLC and Trevor
Moawad, d/b/a Moawad Consulting Group,

Defendats.

Plaintiff Keith Bell sued Defendantsrevor Moawad and the Moawad Grouy

LLC after they posted a passage from Pl#iatbook on their social media accounts

The parties have filed cross-motions fomsnary judgment. Docs. 67, 70. Defendan
have also filed a motion for attorneys’ fed3oc. 64. The motionare fully briefed, and
no party requests oral argument. For oeasstated below, the Court will den
Defendants’ motion for summary judgment, dgram part Plaintiff's cross-motion, and
deny without prejudice Defendahinotion for attorneys’ fees.
l. Background.

The following facts are undisputed unless otherwise noted. Plaintiff works ir
field of sports psychology angerformance. In 1982, hethored and published a boo
titted Winning Isn’'t Normal Plaintiff describes the target audience for the book

“[a]lnyone who wats to perform better or out-perfortine competition.” Doc. 68-3 at'8.

! Citations are to page numbers attactethe top of pages by the Court's EC
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Plaintiff holds a valid copyright registratidar the book and comtues to offer the book

for sale through Amazon.com and his welskeelpublications.com. Doc. 10-1 at 6;

Doc. 71-2 at 2-3; Doc. 71-8.
Defendant Moawad Group is a ment@nsulting firm based in Scottsdalég
Arizona, owned by Trevor Moawad. Thenfi does business under the name Moaw

Consulting Group (“MCG”). MCG maintainsocial media accounts with Faceboo

Instagram, and Twitter. Mr. Maovad testified that MCG usdise accounts “as a way fof

people who followed [MCG] to get to uque insight or inspirational thought[.]
Doc. 68-4 at4. The MG Twitter page contains ank to MCG’s website and the
following description: “In the field of Matal Conditioning we work with the world’s
most elite talents in sport, business, raiyt and life to maximize their potential.’
Doc. 68-1 at 2.

On May 11, 2016, MCG posted an ineagn each of its social media accoun
containing the following passage:

Winning isn't normal. That doesninhean there’s anything wrong with
winning. It justisn’t thenorm. It's highly unusual.

Every competition has onlgne winner. No matter how many people are
entered (not to mention those whdadd to qualify), onlyone person wins
each event.

Winning is unusual. As such, it requires unusual action.

In order to win you must do extraordiy things. You just can’'t be one of
the crowd. The crowd doesn’'t winYou have to be willing to stand out
and act differently. Your actions e@ to reflect unusual priorities and
values. You have to value success nthen others do. You have to want
it more. Now, take noteMWanting it more is a agsion you make and act

upon -- not some inherent quality burning inner drive or inspiration.

And you have to make that value a priority.

You can't train like everyone else. You have to train more and train better.
You can't talk like everyone else. Ma@an't think like everyone else. You
can't be too willing to join the crowdp do what is expeed, to act in a

system, not to original numbers at the bottom of pages.
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socially accepted manner, to do whdiis’. You need to be willing to
stand out in the crowd and consisterttlige exceptional séion. If you want
to win, you need to acceghe risks and perhapsetthoneliness . . . because

Doc. 10-1 at 24-28. The image was accamed by the caption “Great Minds ‘Behave

Differently.” Id.

The parties agree that thassage in the image is substantially similar to langu
on page eight oWinning Isn't Normal Doc. 68 1 3; Doc. 71  3eeDoc. 10-1 at 4.
The image does not contain an attributiorPtaintiff or a copyright symbol or notice
Mr. Moawad testified that he found the inealgy conducting a Godgjimages search orn
his phone using the keywords itwing is unusual.” Doc. 68 at 5, 18. He recalled
hearing this phrase many years earlier winervorked at IMG Acagimies in Florida.ld.
at 8. He testified that he had never seenpgissage before or heasf Plaintiff, and his
image search did not produce any indmatithat the image or its contents we
copyrighted. Id. at 8-9, 26-27. After finding themage, Mr. Moawad sent it to MCG
employee Sean Quinn, who posted it CG’s social media accountsld. at 3, 13;
Doc. 68-8 at 2. Mr. Moaad thought of the caption “great minds behave different
because it “went well ith the statement winning is unusuald. at 6.

Defendants submit screenshots of theltesuroduced by a Gobgyimages search

for “winning is unusual” and asgethat such a search continues to reveal no indicaf

that the passage is connecte®kaintiff. Doc. 68-5. Plainti disputes this, asserting tha[J
oper

Defendants’ screenshots actuatlgntain an image displaying the passage with pr
attribution. Doc. 71-2 at 17. Plaintiff sulimscreenshots of Google searches that
performed for the same keyvds; which return bith images and links that immediatel
indicate Plaintiff's association with the phradd. at 12, 14.

Defendants did not modify the image befposting it. Doc. 68-4 at 27; Doc. 68-{
at4. Defendants estimate that the image reached about 3,500 social media af
based on the number of “followers” MCG h&seeDoc. 5-1 at 3. It also appears that tf
post was “shared” by at least one MCG foley who has about 100,000 followers of h
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own. SeeDoc. 71-3 at 13-16. Mr. Moawad testified that Defendants derive no inc
from their social media accounts, and thegna® no income from paisg this particular
image. Doc. 68-4 at 29-38ee alsdoc. 68-9 at 5-6.

Plaintiff testified that the passage dig@d in the image “has proven particularly

influential in the athleticand other higlperformance communitie$[ and the passage

“‘went semi-viral” in 2015 whn thousands of unauthorizeders posted it on various

social media sites. Doc. 71-2 at 3; Doc. 6825, 32. The passage is available to reg
for free on Plaintiff's website. Doc. 68-3 at 14. Plaintiff has not contacted Goog
other search engines to request removaimafges containing the passage, but he |
pursued individual infringers. Doc. 68-3 at 33-34.

Plaintiff testified that he saw MCG'gosts containing the image “within a fey
days.” Id. at24. On December 2016, Plaintiff's counsetent Defendants a lette

notifying them that the imageontained copyrighted materialld. at 30. Defendants

removed the post from each social media accountediately after receiving the letter.

Doc. 68-4 at 29; Doc. 68-9 at 5.
Plaintiff asserts a claim for willful a@hintentional copyright infringement in
violation of 17 U.S.C.88 106, 501. Doc. 10 at 12-13He seeks statutory or actue

damages in an amount to be proven af,tpaofits attributable to the infringemen

ODME

ad
e ol

1as

1

[

pursuant to 17 U.S.C. §8504(b), attorsleyees and costs pursuant to 8§ 505, anhd

injunctive relief prohibiting Defendds from further infringement.ld. Plaintiff seeks
summary judgment ohis infringement claim, the indidual liability of Mr. Moawad,
and Defendants’ defenses, leaving forl toialy the issue of damages. Doc. 70.

Defendants seek summary judgment oa ¢jnound that theiuse of the image
constitutes fair use under 8 107. Doc. &79-12. Alternatively, Defendants se€g
summary judgmenan three issues, arguitigat (1) Defendants dinot willfully infringe,
(2) Plaintiff's statutory damages shoul# limited to $200 bmause Defendants arg
innocent infringers who caused no actual darsaged (3) Mr. Moawads not personally
liable. Id. at 6-9, 12-14.
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Il. Legal Standard.
A party seeking summary judgment “bears the initial responsibility of informing

the district court of the basis for its moti@nd identifying those portions of [the record

e

which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex

Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if| the

evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is

no genuine dispute as to any material ot the movant is entitled to judgment as| a

matter of law.” Fed. R. CivW. 56(a). Summary judgment is also appropriate against a

party who “fails to make a sWwing sufficient to establisthe existence of an element
essential to that party’s casend on which thaparty will bear the burden of proof at

trial.” Celotex 477 U.S. at 322. Only disputes ovacts that might affect the outcom

D

of the suit will preclude summga judgment, and the dispd evidence must be “sucl

-

that a reasonable jury could retuanverdict for the nonmoving party.’Anderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986).
[ll.  Discussion.

“To establish copyright infringement plaintiff must prove two elementst
‘(1) ownership of a valid copight, and (2) copying of cotiient elements of the work
that are original.” Loomis v. Cornish836 F.3d 991, 994 {® Cir. 2016) (quotind-eist
Publ'ns, Inc. v. Rural Tel. Serv. Cd99 U.S. 340, 361 (1991)).

Plaintiff presents a certificate of regetion showing that he first published hi

[2)

book in February 1982 dn registered it with theU.S. Copyright Office in
September 1989. Doc. 71-8. When a copyrightegistered more than five years after
publication, the evidentiary weigjaccorded to it is “within #discretion of the court[.]”
17 U.S.C. 8 410. Here, however, Defendamésent no evidence or argument to dispuite
Plaintiff's ownership. The paes agree that Plaiff’'s copyright is valid and he owns all
rights in the book.

Nor do the parties disputbe second element. Defemds admit that the passage

in the image is substantially similar to angl language in Plaintiff's book, and they
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admit that they publlg posted it on MCG’s social media accounts. Indeed, neit
Defendants’ motion nor their response Raintiff's motion even addresses thes
elements.

Plaintiff has shown, as a matter of undisgal fact, that he owns a valid copyrigh
in the book and Defendants copied and published constituent elements of the bot
are original. Plaintiff is therefore entitldd judgment on his copyright infringemen
claim, unless Defendants can estdbfer use or another defense.

A. Fair Use.

The Copyright Act provides that “theifause of a copyrigied work ... for
purposes such as criticism, comment, neesorting, teaching[,] ... scholarship, ¢
research, is not an infringemewit copyright.” 17 U.S.C. 807. “The fair use doctrine
‘permits and requires courts to avoid rigidplication of the copyght statute when, on
occasion, it would stifle the very creativityhich that law is designed to foster.Seltzer
v. Green Day, In¢.725 F.3d 1170, 11759 Cir. 2013) (quotingcampbell v. Acuff-Rose
Music, Inc, 510 U.S. 569, 577 (1994)). In determimp whether the use in this case

“fair,” the Court must consider four statutory factors:

(1) the purpose and charactd the use, including whether such use is of a
commercial nature or is fearonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality tife portion used in relation to the
copyrighted work as a whole; and

(4) the effect of the w@supon the potential markéor or value of the
copyrighted work.

17 U.S.C. § 107. These factasre non-exclusive, but “must all be explored, and all

results evaluated together, ight of the purposes of copght’ on a case-by-case basi$

Seltzey 725 F.3d at 1175 (citinGampbel] 510 U.S. at 577-78).
Although fair use involves mixed questionfslaw and fact, “it is well establishec

that a court can resolve the issue of tse on a motion for summary judgment when
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material facts are in dispute.Leadsinger, Inc. v. BMG Music Pylhl2 F.3d 522, 530
(9th Cir. 2008)see also L.A. News ISev. CBS Broad., Inc305 F.3d 924, 942 (9th Cir
2002). Moreover, evewhere there is a factual dispute, the Court may “conclude §
matter of law whether the chatiged use qualifies as a fairetisf the Court finds that
“after resolving all issues in favor of the pmsing party, a reasonabtrier of fact can

reach only oneanclusion[.]” Hustler Magazine Incv. Moral Majority Inc, 796 F.2d

1148, 1151 (9tiCir. 1986).

1. First Factor: Purpose and Character of the Use.

The first factor asks “whether the newnkanerely supersedes the objects of t
original creation, . .. or instead adds stimrmey new, with a fulter purpose or different
character, altering the first with new expressimeaning, or message; it asks, in oth
words, whether and to what extene thew work is ‘transformative.” Campbel] 510
U.S. at579 (internal citations omittednd alterations ingporated). Although
transformative use is not “absolutely necesdarya finding of fair use,” transformative
works “lie at the heart of the fair use docéfiji . . . and the more transformative the ne
work, the less will be the significance of other factors[Campbel] 510 U.S. at 579
(citing Sony Corp. of Am. v. Wrersal City Studios, Inc464 U.S. 417, 455 n.40 (1984))

The undisputed facts establish thatfddelants’ use of Plaintiff's copyrighted

material was not transformative. Defendapbsted an excerpt from Plaintiff's book &

an inspirational quote in tHferm of an image. The exq® was taken almost verbatim

from the book, and its point was the sametlzes language in Rintiff's book — it

conveyed the message Plaintiff develop@&tie image was not sigicantly altered from

the text in the book; it was dark-colored,nstard text on a white background. Moreove
even if the form of the text or the imageuld somehow be viewed as an alteration
Plaintiff's copyrighted text, Diendants did not make the aliions — they simply copied
the image from the InterneGee N. Jersey Med@rp. Inc. v. Pirrqg 74 F. Supp. 3d 605,
617 (S.D.N.Y. 2015) (“[I]t can be arguedathno part of the [image combining twg

historical photographs that Bedants found online throbga Google search] constitute
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an original idea on the part of Defendantsneather person first thought to combine tf
two photographsl.]”).

Defendants’only original contribution was the capim “Great Minds ‘Behave’
Differently.” But this brief caption simp rephrases the mesge conveyed by the

passage. It is not the type of commentat thight transform theriginal work into

something new or differentThe purpose of both Plaintiffisook and Defendants’ social

media posts is the same: tmational mental conditioning.

Defendants did not alter or condense plassage, and they offered no origin
thought, criticism, or commentary on igee Weinberg v. Dirty World, LL.Glo. CV 16-
9179-GW(PJWX), 2017 WL 5665023, at*6 (C.D. CallyJa7, 2017) (“[P]osting
verbatim copies of a copyrighted workittv little or no added aoment or criticism’
does not constitute fair use.”). Indeddefendants admit thatheir use was only
“nominally transformative.” Doc. 67 at 12.

The first factor also considers whetltee use was for a commogal or nonprofit
purpose. 17 U.S.C. 8§ 103ee Disney Enters., Inc. v. VidAngel, Jr&69 F.3d 848, 861
(9th Cir. 2017) (noting that a commercial use is presumptively unfair). “The crux o

profit/nonprofit distinction is not whether thelsanotive of the uses monetary gain but

whether the user stands to profit from exaition of the copyrighted material without

paying the customary price Worldwide Church of God Whiladelphia Church of God,
Inc., 227 F.3d 1110, 1117 ¢® Cir. 2000) (quotingHarper & Row 471 U.S. 539, 562
(1985)).

Defendants do not use the MCG social raemticounts to sell products or direct
generate revenue, and Pldingresents no evidence sugtieg that Defendants actually
profited from posting the image. But thec&d media accounts are associated with
commercial enterprise. MC&'logo, website, and business description are promine
displayed on the accounts. Mr. Moawaditesl that the purposef the accounts was
simply to share daily or wekmotivational inspiration. Defendants posted primarily

inspirational quotes on the accounts, but thesp shared infornti@n about clients and
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athletes they know. Doc. 71-1 at B8, And Mr. Moawad acknowledged that th
accounts “could be seen as #eaetion of” MCG’s brand. Doc71-1 at 37-38. Thus, the
accounts could be viewed amrketing MCG to its follower — a setting in which “profit
is ill-measured in dollars.Worldwide Church of Gqd227 F.3d at 1117.

The Court cannot reach a clear conclustonthe first factor. Defendants’ us
lacked any transformative diigs, but there is a dispute of fact on whether the use
primarily for MCG marketing purposes aqprimarily for dispersing inspirational
information, a noncommercial useSeeN. Jersey Media Grp.74 F. Supp. 3d at 618

(finding a dispute as to whether defendamiisting of an image on a Facebook pa

associated with its businesss for the commercial purposembmoting the business of

the expressive purpose of comrtieg on historical events).
2. Second Factor: Natureof the Copyrighted Work.

The second factor “turns on whetheme tiwork is informatioal or creative.”
Worldwide Church of Gqd227 F.3d at 1118. The scope of fair use is greater V
respect to informationavorks because “[tlhe law generallgcognizes a greater need 1
disseminate factual works than works of fiction or fantasiarper & Row 471 U.S.
at 563. This factor also considers whettiner original work was published: “Publishe
works are more likely to quajifas fair use because thestiappearance of the artist’
expression has already occurredeélly v. Arriba Soft Corp.336 F.3d 811, 820 (9th Cir
2003). Thus, if a work has appeared on ltiternet before a defelant copies it, this
strengthens a finding of fair us&ee id. Perfect 10, Inc. v. Amazon.com, |n&08 F.3d
1146, 1167 (9tiCir. 2007).

The parties agree that Riaff's work had been publieed, the passage was widel
available on the Internet, gtuding Plaintiff's own websiteand the particular image
Defendants used had appeared on the Interfietebthey used it.This weighs in favor
of finding fair use.

But the parties present differing opinioas to whether the work is creative ¢

informational. Defendants gue that the book is informahal because it is non-fiction
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and “discusse[s] general concepts abouttsposychology and mot@tion that are not
separately copyrightable (e.g., ‘winning isugnal’).” Doc. 67 at 11. Plaintiff counters
that the work is creative bause although it “is non-ficth, Defendants believed it wa

unique, interesting, and motivatial.” Doc. 70 at 9 (citing Do&1-1 at 15-16; Doc. 71-5

UJ

at 16). Mr. Moawad described the passagaradinteresting insight into . .. a way to
succeed,” and he viewed it as “more motiwasl’ than informational. Doc. 71-1
at 15-16.

Plaintiff's work cannot neatlype characterized as creatimeinformational. It has

elements of both. The work is non-fiction and the passage contains some ggnel

information known in the field of sportsyahology, but it also féects creative thought
and the statement of ideasarway that is memorableppealing, and motivationalSee

Harper & Row 471 U.S. at 547 (“[N]Jo author magopyright facts or ideas[,]” but the
“[c]reation of a nonfiction work, even a coitgdion of pure fact, entails originality.”).
Defendants did not limit their post to solghe “information.” They copied the entire
passage with Plaintiff’'s wd and stylistic choices.

The Court does not find the distinctibetween informatiorlaand creative works

to be particularly helpful irthis case, but it is significant that the passage is readily

available on the Internet. The Court concludes that the second factor weighs slightly |

favor of fair use.
3. Third Factor: Amount of Copyrighted Work Used.

14

The third factor asks whether the “amoant substantiality” of the portion of the
work used are reasonable “in retatito the purpose of the copyingCampbel] 510 U.S.
at 586-87 (“[T]he extent of permissible capy varies with the purpose and character |of
the use[.]”). Defendants argue that the wss reasonable becaubey shared only 219
words of a 72-page book. Doc. 67 at 11ailff responds thatldnough the passage is
small in comparison to the sizd the work, it is substdial because it constitutes “thg
heart” of the work.Doc. 70 at 10 (citingdarper & Row 471 U.S. at 565Elvis Presley
Enters. v. Passport Vide849 F.3d 622 (9th €i2003)). The Court agrees with Plaintiff.

\34
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Defendants do not dispute that the paricydassage they used is the most w

known and memorable passage from the bolvideed, they point out that the passa

ell

je

“went viral” on the Internet. Defendants silp@mrgue that the passage is insubstantial

because it consists ohly 219 words.

In Harper & Row the Supreme Court noted th#thaugh the defendant copied
small portion in relation to theverall work, it copied verliem the “most interesting and
moving parts” and prominently featured thecespts in its article.471 U.S. at 565-66.
Defendants correctly poirut that the work inrHarper & Rowwas unpublished, an
important factor weighing against faise. Doc. 75 at 10. But Elvis Presleythe Ninth
Circuit concluded that relativelshort clips could be substal even if they had been
published previously 349 F.3d at 630see also L.A. News Serv. v. Tubd3 F.2d 791,
798 (9th Cir. 1992) (finding that the thirfdctor weighed against fair use becau

although the defendant “copied only a finzart of the raw footage shot by [the

plaintiff], it was the most valble part of that footage”).

The third factor weighs against fair usecause Defendants used the most notg
portion of Plaintiff's book, but does not W& heavily because Bendants used only a
short passage.

4. Fourth Factor: Extent of Market Harm.

The fourth factor considers “the extasft market harm caused by the infringing

activity and whether unrestricteand widespread conduct tfe sort engaged by the

defendant . . . would result in a substantiatverse impact on the potential market f
the original.” Disney Enters.869 F.3d at 861 (quotinGampbell 510 U.S. at 579)
(internal quotation marks omitted). This fact@rundoubtedly the single most importarn
element of fair use.'Harper & Row 471 U.S. at 566. The Cdunust consider potential
harm to the market for the ol and for derivative worksCampbel] 510 U.S. at 590.
The Ninth Circuit has held that when afetedant’s use is non-transformative and f
commercial gain, the Court mayrgsume likely market harm.Disney Enters.869 F.3d
at 861 (citing_eadsinger512 F.3d at 531).
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Defendants argue that their posts caused no harm, and widespread posting
passage has already occurred with no adverpact on the market for Plaintiff's book
Doc. 67 at 10. Plaintiff gues that he need nptove actual market harm resulting fror
Defendants’ posts, and asserts that the spad unauthorized giing of the passage
has adversely affected the market for his bao#l derivative worksuch as posters anc
t-shirts displaying the passag®oc. 70 at 10-11. But &htiff submits no evidence to
support these assertions. Plaintiff has idemtife specific business hast as a result of
Defendants’ posts (Doc. 71-3H?), and he testified that liwes not have records of a
of his book sales (Doc. 68-8t 20). Nor does the recombntain evidence regarding

Plaintiff's poster or t-shirt sales o&venue from his consulting work.

of 1

Nonetheless, if Plaintiff can show that the use was commercial, it might be

appropriate to presume likely market harndemnthe circumstances of this case — whe
Defendants’ use amounted to albsale copying of a memorable passage of Plainti
book and publishing it withoutttaibution for commercial gainSeeDisney Enters.869

F.3d at 861 (“Because the district court concluded that {léendant’s] use was

commercial and not transformative, it was eotor to presume likely market harm.”).

The Court finds that this factes neutral because Plaintis shown no actual harm, bt
the circumstances may warrant presumethhdepending on the outcome of a disput
issue.

5. Fair UseConclusion.

Defendants used an almost verbapassage from Plaintiff’'s copyrighted boo
without altering or adding tthe passage in any significant way. But the passage
widely available online, Plaintiff presents nddance of actual maét harm, and there is
a dispute of fact as to whether the postse for a commercigburpose. Given this
factual dispute, and the fact that the renmgnconsiderations do not clearly point i
either direction, the Court cannot concludeaasatter of law that a reasonable jury col
reach only one conclusion. The Court therefore will deny summary judgmen

Plaintiff on Defendants’ fair use defense.
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B. Implied License and Waiver.

Plaintiff moves for summary judgment ddefendants’ affirmative defenses @
implied license and waiver. Doc. 70 at 11-12.

1. Implied License.

“Courts have found implied licenses pnh ‘narrow’ circumstances where on
party ‘created a work at [the other’s] requast handed it over, intding that [the other]
copy and distribute it.”” A&M Records, Inc. v. Napster, In@239 F.3d 1004, 1026 (9th
Cir. 2001). Plaintiff argues that the recacdntains no evidence suggesting that
created the work at anyone’squeest or handed it over withehntent that thy copy it.
Doc. 70 at 12. Defendants dotmespond to this argumengeeDoc. 75. The Court will
grant summary judgment for Plaititon the implied license defense.

2. Waiver.

“[W]aiver or abandonment of copyright ‘amcs only if there is an intent by the

copyright proprietor to surngler rights in his work.” A&M Records 239 F.3d at 1026
(quoting 4 Melville B. Nimmer & David NimmerNimmer On Copyright] 13.06

(2000)). Defendants argue that the followitagts are sufficient to create a genuin
dispute as to whether Plaintiff impliedly wai his rights to the passage: (1) Plaint
shares the passage for free online, (2) thegemwent semi-viral in 2015, (3) Plaintif]
never contacted search engines like Googerequest that they remove image
containing the passage, and R4intiff delayed seven montins notifying Defendants of
the infringement and requestinbat they take down the sge. Doc. 75 at11. In
support, Defendants cite two cases dealwith waiver in thecontext of breach of
contract claims.SeeGroves v. Prickeft420 F.2d 1119, 112562(9th Cir. 1970)insight

Pub. Sector, Inc. v. Proteam Sols., Jrido. 2:14-CV-2529-HRH2016 WL 6618167, at

*6 (D. Ariz. Nov. 10, 2016). Defendants provide no legal authority or argument
support their assertion that theur facts they cite are suffent to establish an implied

copyrightwaiver.
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Plaintiff argues that even if the lavecognizes an implied copyright waivel
evidence in the recorshows that he has nwaived his rights becae he conspicuously
marks his book, website, and all derivative vgowkith copyright symbols, and he pursug
infringers. Doc. 71-2 at 2-3. The Cowgrees with Plaintiff. Defendants present 1
evidence suggestindpat Plaintiff had an intent to sender rights to Isiwork. Nor do

they point to any “overt act” mdessting an intent to surrendegeeWilliam F. Patry, 2

Patry on Copyrights 5:157 (2018). Plaintiff is emled to summary judgment on the

waiver defense.

C. Mr. Moawad’s Liability.

Mr. Moawad asserts that he canno¢ held personally liable for MCG’Y
infringement and seeks summary judgment on the claims against him. Doc. 67
Plaintiff cross-moves for summajydgment on this issue. D070 at 6-7. The parties
agree that the Moawad Group is a properlyanized limited liability company under th
law of Arizona; it is a small business andifaur employees including Mr. Moawad &
the time the image was posted; Mr. Moawathes president and sole owner; and he W
acting in the scope of his employment whes found the image at issue and ask
another employee to post ffeeDoc. 5-1 at 1; Doc. 68 at 4; Doc. 71 at 5.

The Ninth Circuit has explained that a “porate officer or director is, in genera
personally liable for all torts which he autlmas or directs or in which he participate
notwithstanding that he acted an agent of theorporation and not ohis own behalf.”
Comm. for Idaho’s Higibesert, Inc. v. YosB2 F.3d 814, 823 (91Gir. 1996). The court
of appeals has noted that cases imposingpaldiability on officers “typically involve]]
instances where the defendant was the ‘guidpigt’ behind the wrongful conduct, . .
or the ‘central figure’ in thehallenged corporate activity.Davis v. Metro Prods., Inc.
885 F.2d 515, 524 n.1@th Cir. 1989) (quotindgescude Cruz v. @mo Pharm. Corp.619
F.2d 902, 907 (1st Cir. 1980))Courts in this Circuit havapplied these@rinciples in
copyright casesSee Urban Accessories, Inc.lron Age Design & Imp., LLNo. C14-
1529JLR, 2015 WL 151002%t *4 (W.D. Wash. Apr. 1,@15) (“Where a corporation o

-14 -

2S

N0

174

atl

D

—

as
ed

w




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

similar entity is the allegkinfringer, the plaintiff may also hold individual corporaf

officers, shareholders, and employe@ersonally liable for the corporation’s

infringements by showing that such indiuals are a moving, active conscious for

behind the corporation’s infringement, regass of whether thegre aware that their

e

D

Ce

acts will result in infringement.”) (internal quotation marks omitted and alterations

incorporated);Blue Nile, Inc. v. ldal Diamond Sols., IncNo. C10-380Z, 2011 WL

3360664, at *2 (W.D. Wash. Aug, 2011) (“[I]t is well esablished that a corporate

officer will be liable as a jointortfeasor with the corpatian in a copymght infringement
case where the officer was tleminant influence in the coopation, and determined thg

policies which resulted innfringement.”) (quoting Foreverendeavor Music, Inc. v
S.M.B., Inc. 701 F. Supp. 791, 304 (W.D. Wash. 1988)Bangkok Broad. & T.V. Co.
v. IPTV Corp, 742 F. Supp. 2d 1101115 (C.D. Cal. 2010xee alsdNilliam F. Patry, 5
Patry on Copyright§ 17:183 (2018) (“Copyright is arsdt liability tort, and thus all
individuals who participate in the infringenteare jointly and sevally liable. As a
result, there is no corporate veil.”).

Mr. Moawad asserts that the Ninth Qiiic*has generally only extended person
liability to individuals for a corporation’s copght infringement when there is ‘willful or
intentional’ conduct resulting in financial béneto the corporatiori. Doc. 67 at 13
(citing Louis Vuitton Malletier, S.Av. Akanoc Sols., Inc658 F.3d 936, 941 (9th Cir
2011); A&M Records 239 F.3d at 1022). But the esshe cites involve secondar
liability of parties that did not directly commit the infringingcts but facilitated
infringement by third parties, pursuant ttee doctrines of contributory and vicariou
copyright infringement.See Louis Vuitton Malletie658 F.3d 936 (defendants supplig
server space, bandwidth, and IP addressgsersons who maintained websites sellil
merchandise that infringed gplaintiff's copyrights); A&M Records 239 F.3d 1004
(defendant designed system that facilitated the transmission of cogplyted MP3 files

between and among users). Plaintiff doesatleige contributory or vicarious liability.
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Plaintiff alleges that Mr. Moawad directlgommitted the infringerm# on behalf of
MCG. SeeDoc. 10.

Mr. Moawad also cite®8roadcast Music, Inc. v. McDade & Sons, |n@28 F.
Supp. 2d 1120, 1133 (D. Ariz. 2013), a@ti-Boy Music vTowne Tavern, Inc.779 F.
Supp. 527, 530 (N.D. Ala. 1991), whichufed business owners jointly and several
liable for copyright infringement because thegd the right to supervise the infringin
activity and a direct financial interest inethactivities. These cases, too, involvg
vicarious liability. They are inapplicable here.

There is no genuine dispute that Mr. &ead was “a moving, active[,] consciou
force behind” the infringement.Urban Accessories2015 WL 1510027at *4. Mr.
Moawad conducted thenline image search, found thdringing image, thought of a
caption for it, and sent it to aemployee with express ditgmns to post the image or
MCG's three social media accounts. Thisuéficient to establisthat Mr. Moawad was
the “guiding spirit” and “centraligure” behind the infringementDavis 885 F.2d at 524
n.10. Defendants have come forward withevidence to dispute Mr. Moawad’s dired
involvement and control. Plaintiff is ¢hefore entitled to summa judgment on this
defense.

D. Damages and Willfulness.

If Plaintiff succeeds in defeating the faise defense, Defendants will be jointl

and severally liable for copyright infringemeand Plaintiff will be entitled to damages.

Seel7 U.S.C. 8§504. Plaintiff could recaveither statutory damages or his “actu
damages and any additionalofits of the infringer[.]” Id. Statutory damages arg
between $750 and $30,000, ‘@ court considers just.” 8§ 504(c)(1). However, if ti
court finds “that infringement was committedllfully, the court in its discretion may
increase the award of statutory damagesatsum of not more than $150,000
8 504(c)(2). Conversely, if the court findsat the “infringer was not aware and had 1

reason to believe that his or her acts constitate infringement of quyright, the court in
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its discretion may reduce the award of staguttamages to a sum of not less than $200.”
Id.

Plaintiff's amended complaint alleges that Defendants’ infringement was “willful,
intentional and purposeful, in disregard eidawith indifference to Plaintiff's rights.”
Doc. 10 at 12. Defendansgek summary judgmenn the issue of willfulness, arguing

that Plaintiff has no evidence to support sadmding. Defendants also ask the Court|to

grant summary judgment on their “innocenfrimger” defense under 8§ 504(c)(2) an
reduce Plaintiff's statutory deages to $200. Plaintiff gues that there are genuinE
disputes of fact precluding summary judgmentboth issues. Doc. 70 at 13-17.

1. Willfulness.

To prove willfulness, “the plaintiff musthow (1) that the defendant was actually
aware of the infringing activityor (2) that the defendast’actions were the result OL
reckless disregard for, or willful blindness to, the copyright holder’s righigicolors,
Inc. v. Urban Outfitters, In¢.853 F.3d 980, 991 (9th C2017). A plaintiff may make
this showing with evidence that the defendant “adoptedkdess policy with regard to

copyright infrngement[.]” Id. The willfulness determinatn is generally inappropriate

for summary judgment becausantolves an assessment of a defendant’s state of mjind.

See Friedman v. Live Nation Merch., 833 F.3d 1180, 118@®th Cir. 2016).

Mr. Moawad testified that he did notcedl seeing any indicatiroof ownership or
copyright when he conducted the image searachfound the image at issue. He did not
attempt to determine the authafrthe passage before postiit because he “did not know
that [he] needed tdo that[,]” and he believed the imagould be shared because it was
accessible on Google, containedaapyright symbol or attriltion, and had been sharef
by others on social media. Doc. 68-4 at 13-He testified that he searched for contgnt
to post on MCG’s social media accoumisekly, and MCG’s practice when it found
Images containing unattributed text wis post them withousearching for potential
authors. Id. at 17; Doc. 71-1 at 31-32. He foer explained that MCG posted similg

=

guotes and images frequently, Inaid never been asked to takpost down until Plaintiff
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contacted MCG. Doc. 71-1 at45. Dedfants removed the posts immediately up
receiving Plaintiff's letter.
Plaintiff presents evidendbat Google indicates nekb images displayed by itg

search function that “[ijmages may be subjectopyright.” Doc. 71-7. Plaintiff also

submits evidence that searctuigskeywords from the passage readily show that Plaint

is the author. Doc. 72 at 4-5. Plaintiff argues th&lefendants knew that the passa
was authored by someone, and their praadicenaking no attenpto determine who
authored the quote or whether it was subject to copyright constitutes reckless dis
for Plaintiff's rights as a copyrightolder. Doc. 7(at 12-15 (citingFriedman 833 F.3d

at 1186;Unicolors 853 F.3d at 991).

These facts present a genuine disput&imgasummary judgmennappropriate.
In Unicolors, a large international rater used a copyrighted fabric design. 853 F.
980. The Ninth Circuit upheld jury verdict finding thathe retailer’s infringement wag
willful because there was evidemthat the retailer “adoptedreckless policy with regard
to copyright infringement because it madeattempt to check ainquire into whether
any of the designs it useth its apparel were subjedb copyright protections.”
Unicolors 853 F.3d at 991. Moreover, the retaileptkéhousands of fabric swatches &
its design studio that it ha[d] purchased frarh studios or taken from vintage clothin
remnants[,]” which its designers used teate apparel designs, and the retailer had
general awareness that fabric designs rbaycopyrighted” but tok no “affirmative
action to determine if the specifiesigns” it used were copyrightettl.

In Friedman the Ninth Circuit reversed the stliict court's grant of summary
judgment on the issue of williness because “a jury couleasonably conclude that [thg
defendant’s] approval procedures amountedecklessness or willful blindness witl
respect to [the plaintiff's] itellectual property rights.” 833 F.3d at 1186. The cas
involved a music merchandising companyatttused a photogpaer's copyrighted
photographs of the hip hop group Run-DM@ its merchandise. The merchandisiy

company sent approval forms directly to nwasiartists seeking ér approval, but did
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not inquire whether the imagesey sought to use were subject to copyright or ot
restrictions. The court explained: “Given an approval process that never explicitly
about copyrights at all, a jury could reaably conclude that Live Nation’s reliance o
the artists who were the sebjs of the photographs at issue to clear photographic rig
rather than on the photographers who télo&m[,] ... amounted to recklessness

willful disregard, and thus willfulness.Friedman 833 F.3d at 1186.

Defendants argue th&tnicolors and Friedman are distinguishable because th
defendants in those cases wdezge, sophisticated entitiesahused images or design
and exploited them for profit without verifying whether the images or designs \
protected.” Doc. 75 at 5. Although Defemis’ size and sophistication certainly mig
be relevant at trial, the Cdus not persuaded that thisstinction precludes a jury from
finding that Defendants’ policy amountedrexkless disregard for Plaintiff's rightSee
D.C. Comics Inc. v. Mini Gift ShoP12 F.2d 29, 35 (2d CiL.990) (affirming the lower
court’s finding after trial that defendantsere innocent infringers in part becaus
defendants “lacked ‘the sophistication ovdeof understanding’ to prompt an inquin
into the source of thenmarked goods”).

The Court will deny Defendants’ motidor summary judgmentn the issue of
willfulness because Plaintiff has presentaddence from which a jy could find that
Defendants had a reckless policy with respeatopyright infringement, and thus acte
willfully.

2. Innocentinfringer Defense.

The Court will deny Defedants’ motion for summangudgment on the “innocent

infringer” defense for the same reasons it derthe motion with reggt to willfulness.

Under 8§ 504(c)(2), “where the infringer saisis the burden of proving, and the cou

finds, that such infringer was not aware and ha reason to believe that his or her a¢

constituted an infringement obpyright, the court in its discretion may reduce the aw
of statutory damages to a sum of nasléhan $200.” 17 U.S.C. § 504(c)(2).
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The Court agrees with DefendantsatthPlaintiff has presented no evideng

suggesting that Defendants were actually awhat their acts cotisited infringement.
The Court also agrees that Defendantsehpresented strong evidence supporting
finding of innocence. But Isad on the evidence discussdmbve regarding Defendants
practice of not investigating possible copyri protections, a fafshder could conclude

that Defendants had “reastom believe” that publicly pdsig an unattributed creative

e

passage that they did not writeay have infringed on someone’s rights. Plaintiff has

therefore presented evidence sufficient to tereatriable issue othe innocent infringer
defense.
IV.  Motion for Attorneys’ Fees.

Defendants have filed a iian requesting $21,842.22 aitorneys’ fees pursuan
to 17 U.S.C. § 1203(b). Do64. A party requesting an avd of attorneys’ fees mus

show that it is (a) eligibléor an award, (b) entitled to an award, and (c) requesting a

reasonable amounteel RCiv 54.2(c).

Under 17 U.S.C. § 1203(d), the Court “in its discretion may award reasonal
attorney’s fees to the praliag party” in an action broght under 8 1201 or § 1202
Plaintiff's complaints inalded a claim under § 1202(balleging that Defendants
“removed copyright management informatimam Plaintiff's copyrighted work without
Plaintiff's permission ad/or distributed the unghorized copie®f Plaintiff's work with
actual and/or constructive knowledge thathauship and copyrighnotice information
had been removed or alteredtiwout Plaintiff’'s permission.” SeeDocs. 1, 10. In the
Court’'s pre-summary-judgment conference wiitle parties on April 13, 2018, counsg
for Plaintiff explained that Plaintiff was noriger pursuing the 8202 claim. The Court
accordingly dismissed the claim with prejudid@oc. 63. Defendan@rgue that they are
entitled to fees under § 1203(b)(5) as grevailing party on this claim.

Defendants acknowledge that the Caudirder dismissing the 8§ 1202 claim di
not resolve this entire actiorpgut they filed the motion foattorneys’ fees “in an

abundance of caution given the laafkclarity regarding the deadline to file under Fed.
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Civ. P. 54 in a dismissal withrejudice of less than all pendinaims.” Doc. 64 at 1 n.1.
Plaintiff argues that the Caushould decline to rule otihe motion until the remaining
claim has been finally adjuchted and the Court can deténe the overall prevailing
party in this case. Doc. 69.

Plaintiff's remaining claims for copyright irfiringement in violation of 17 U.S.C.
88 106, 501. The Court may awaattorneys’ fees to the “prailing party” on this claim
pursuant to 8§ 505. Thus, distinct statutoegt®ns govern the entitlement to attorneys
fees for the two claims, but the factors tbatrrts consider under these sections are the
same. Wall Data Inc. v. L.ACty. Sheriff's Dep;t447 F.3d 769, 78{®th Cir. 2006) (“A
district court may consider (but is not limitem) five factors in making an attorneys’ fegs
determination pursuant to 8 505. Thesedexctre (1) the degree of success obtaingd,
(2) frivolousness, (3) motivation, (4) reasoleiess of losing party’s legal and factual
arguments, and (5)the need to adwanconsiderations of compensation and
deterrence.”)Unicom Sys., Inc. v. Farmers Grp., Ind05 F. App’x 152, 155 (9th Cir.
2010) (lower court did not abuse its didme in considering the same factors with
respect to sections 505 and 1203(b)(Spe also The Traditional Cat Ass'n, Inc. V.
Gilbreath, 340 F.3d 829, 833 (9tGir. 2003) (“[A] party entitledto attorney’s fees as a
prevailing party on a particular [copyright]laim, but not on other claims in the same
lawsuit, can only recover atttey’s fees incurred in defemdj against that one claim of
any ‘related claims.™).

The Court agrees with Plaintiff that it msost efficient to deay consideration of
applications for attorneys’ fees until botlaichs have been resolved. Defendants’ motion
for attorneys’ fees will be denied withoutepudice. Defendants may refile the motign
after final adjudication of the remaining claim.

IT IS ORDERED:

1. Defendants’ motion for summgjudgment (Doc. 67) idenied

2. Plaintiff's motion for summg judgment (Doc. 70) igranted with respect

to Plaintiff's ownership of a valiccopyright in thebook, Defendants’
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copying of original onstituent elements of eéhbook, and Defendants
defenses of waiver and implied license. The motiatersied in all other
respects.

Defendants’ motion for attoeys’ fees (Doc. 64) isdenied without
prejudice to refiling after all aims have been adjudicated.

The Court will schedule a telephone @ehce with the parties to set a tri

date for the remaining issues.

Dated this 4th dagf September, 2018.

Danl & Cane p 00

David G. Campbell
Senior United States District Judge
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