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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

John Edwards, No. CV-17-02133-PHX-DWL
Plaintiff, ORDER

V.

Vemma Nutrition, et al.,

Defendants.

Pending before the Cousd the Application for Witdrawal of Counsel Without
Consent (Doc. 151) filed by Ptdiff's counsel, attorneys Flor V. Ivan am Justin M.
Clark and the law firms lvan & Associatd3,C. and Ivan and Kilmark, PLC (togethe
“Counsel”)?!

Local Rule 83.3(b) provides various proueal requirements thatust be met when

N

54

an attorney withdraws fro representation of a client (except for a change of counsel within

the same law office) and furthprovides that the applicati to withdraw must set forth
the reasons for the withdrawal. Here, thecgdural requirementseamet. As to the
reason(s) for the withdrawal, Counsel avers e application ismade for one or more
reasons enumerated in ER 1thé specifics of which are gtected by the attorney-clien
privilege.” (Doc. 151 at 1.)

Ninth Circuit law suggests a “justifiable i standard applies when, as here, t

1 Also pending before the Court isethApplication for Withdrawal of Counse
Without Consent (Doc. 153)léd by the law firm J. Clark Law Firm, PLLC and attorns
Justin M. Clark, which will be addssed near the eodithis order.
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client doesn't affirmatively consent to the withdrawal requéstvvorn v. Johnstqrill18
F.2d 704, 706 (9th Cir. 1941) (“Aattorney may not, ithe absence of the client’s conser
withdraw from a case without gtifiable cause; and then lgrafter proper notice to his
client, and on leave of the cady. “Justifiable cause” is n& terribly demanding standard
and it's true the reasons listed&R 1.16 will often satisfy iso long as other factors don’
outweigh the reasonGagan v. Monrog2013 WL 1339935, *4 (DAriz. 2013) (“Factors
that a district court should consider wheiing upon a motion tavithdraw as counsel
include: (1) the reasons why withdrawal isight; (2) the prejudice withdrawal may caus
to other litigants; (3) the harm withdrawal miglatuse to the administration of justice; ar
(4) the degree to which withdrawal wdkelay the resolution of the case.Bphnert v.
Burke 2010 WL 5067695, *2D. Ariz. 2010) (“Any factorghat might support [counsel’s]
motion to withdraw are outweighed by the Q&uresponsibility tomanage its own case
load and ensure [fairness] to pdrties. . . . [T]he Court find$at the interests of justice
will be best served if [counsakmains available to assist angtinis case as he agreed t
do when he entered his notice of appearance in 2009.”).

Here, the Court is unable to determine houch Counsel’s reasons weigh in fav(
of withdrawal because the Couras no idea what Counsel’'s reasons are. The rea
listed in ER 1.16 run the gamfrom the client’s failure tagimely pay his attorney to the
client's persistent criminal or fraudulent actén short, some of the reasons are mg
compelling than others.

Moreover, the withdrawal ntion comes at a very sensgiyuncture in the case

The deadline for Plaintiff tshow cause as to why the SeddAmended Complaint shoulg

not be dismissed as to VemMdamins and Tarak Mehta iside 17, 2019, which is les$

than a week away. (Dot50.) This deadline balready been extendedce, at Plaintiff's

request, and the Court noted that no further exddaasvould be grantedDocs. 149, 150.)
If Plaintiff fails to meet this deadline,eéhCourt will dismiss Vemma Vitamins and Tara
Mehta—the only two remaining Defendantstims action—and will direct the clerk of

court to enter judgment. The Court preawly ordered that the already-dismisss
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Defendants could nopaly for attorneys’ fees until judgent is entered. (Doc. 148.)
Thus, the Court needs mdrem Counsel than a vague assertion that its withdra
motion is based on “one or more reasons enumerated in ER 1.16.” (Doc. 151 at 1
Court appreciates Counsel's concernsgarding attorney-client privilege ang
confidentiality, but these concerns can be asgsied. Courts often require attorneys

provideex parteaffidavits in support of withdrawal motions—this technique ensures

val
) T
!
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that

the Court has all the informan it needs to appropriately balance the withdrawal factors

while still preserving the confidentialityf the attorney-client relationshifgee, e.gSabre
Int’l Security v. Torres Advared Enterprise Solutions, LLL.@Q19 F. Supp. 3d 155, 158-5¢
(D.D.C. 2016) (“Numerous courtsve reviewed . . . affidavits under seal to ascertain
basis of the motion to withdraw withoupsetting the attorney-client privilege.Jpam
Obsolete Ltd. v. A.H.R.M.A. Ltd64 F.Supp.2d 164, 165-66.0EN.Y. 2006) (“A review
of the relevant case law demonstrates thatmecis in support of motions to withdraw 3

counsel are routinely filed undseal where necessary to e the confidentiality of the

attorney-client relationship between a party endounsel, and that this method is viewe

favorably by the courts.”). Thus, ti@ourt will permit Counsel to file aex partemotion
under seal, explaining theasons justifying withdrawal.

Also pending before the Court is tiAgplication for Withdrawal of Counsel
Without Consent (Doc. 153jléd by the law firm J. Clark Law Firm, PLLC and attorne
Justin M. Clark. The application states, “Tiren of lvan & Associates filed a notice of
substitution of counsel on @round November 11, 2018, wever J. Clark Law Firm,
PLLC is still reflected as one of the attorn@fsecord for John Belards.” (Doc. 153 at
1.).

Justin M. Clark has beenpreesenting Plaintiff since (#te latest) August 25, 2017
when he signed the First Amended Complaint (&g as “Justin M. @irk, Esq., J. Clark
Law Firm, PLLC, Attorney of Plaintiff, ghn Edwards.” (Doc. 13 at 27.) The Secor
Amended Complaint was also signed by JuMinClark of J. Clark Law Firm, PLLC.
(Doc. 103 at 28.) On Septemi&&, 2018, Plaintiff filed a matin signed by Florin V. lvan
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of lvan & Associates as “Attaey for Plaintiff” (Doc. 121at 3), although no motion for
substitution had been filed, lalone granted. On Octobds 2018, Plaintiff filed his
response to Vemma International Holdings;.'lsnmotion to dismiss (Doc. 125) and hi
response to Tom and Bethanykatin's motion to dismiss (Doc. 126). The former w
filed by Justin Clark of J. Clark Law Firm @iore electronic signatures of both Clark al
Ilvan as “Attorneys for Plairfi” (Doc. 125 at 15.) The latter was signed and filed
Florin V. Ivan of Ivan & Assoiates as “Attorney for Plaifti” (Doc. 126 at6.) Finally,
on November 11, 2018, Florin Ivan filed adtite of Substitution o€ounsel, Change of|
Firm, Change of Address,” in which he ganatice that “law firmFLORIN V. IVAN, P.C.
dba IVAN & ASSOCIATES (‘the Firm’) throughrlorin V. Ivan and Justin M. Clark
hereby appears as attorney@tord for Plaintiff JOHN EBVARDS and substitutes for al
attorneys and law firms previousippearing on behalf of Piiff,” listing both Florin V.
Ivan and Justin M. Clark under lvan & Assates letterhead, inafling the email address

JustinClark@ivanandassociates.¢c@and signing the notice with an electronic signatu

for both Florin V. lvan and Justin M. Clark der the law firm heading lvan & Associate$

(Doc. 133 at 1-2). Since that date, JustinClark has been listed as an attorney
Plaintiff's filings (e.g, Doc. 136 at 2), and at timbas signed Plaintiff’s filingse(.g, Doc.
141 at 3), all of which have beeitel on Ivan & Associates letterhead.

All of this is procedurally improper, butig clear to the Court that Justin M. Clar
joined the law firm Ivan & Asociates, and that since autu2018, Plaintiff has been
represented by two attorneyslorin V. lvan and Justin MClark, both of whom are
attorneys at lvan & Asociates. Mr. Clark can only hagree set of contact informatior
through the Court’s electronic filing systemmdaMr. Clark has his firm association as
Clark Law Firm, and his address 2 N. Central Avenue iRhoenix. The Court canno
withdraw the law firm J Clark Law Firm PLL@hile maintaining Jus Clark as counsel
of record. The Court will not at this time gtdeave for Justin M. Clark to withdraw a
counsel for Plaintiff, and becaugés impossible to withdrawhe J. Clark Law Firm PLLC

without withdrawing Justin Clark, the Apghtion for Withdrawal of Counsel Without
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Consent at Doc. 153 will be denied in its entirety.

Accordingly,

IT 1SORDERED that Counsel’'s Application faNithdrawal ofCounsel Without
Consent (Doc. 151) is deed without prejudice.

IT ISFURTHER ORDERED that byJune 17, 2019, Counsel may file aex parte
motion under seal, explaininggheasons justifying withdrawal.

IT IS FURTHER ORDERED that if Plaintiff or Defendants wish to oppos¢
Counsel’'s withdrawal, theyay file a memorandum setgj forth their reasons kjune 27,
2019.

IT IS FURTHER ORDERED that the Application fo Withdrawal of Counsel
Without Consent (Doc. 153jléd by the law firm J. Clarkaw Firm, PLLC and attorney
Justin M. Clark is denied.

Dated this 13th day of June, 2019.

[ R
Dominic W. Lanza
United States District Judge
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