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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

John Edwards, No. CV-17-02133-PHX-GMS
Plaintiff, ORDER

V.

Vemma Nutrition, et al.,

Defendants.

Pending before the Court are the Motibtm®ismiss of Defenddas Haresh Mehta,
(Doc. 57), Vemma Internationidoldings Inc., (Doc. 70), @ahTom and Bethany Alkazin,
(Doc. 74). For the reasons discussed betber,Court grants theotions and dismisses

Defendant Mehta. The Cougtants Vemma Internation&loldings’ and Tom Alkazin,

and Bethany Alkazin's Motions to Dismisgith leave for Dr. Edwards to amend the

complaint withinthirty days.
BACKGROUND
Plaintiff Dr. John Edwards ia resident of California(Doc. 13 { 1). In Decembel
2007, Dr. Edwards became daffiliate” of Vemma Nutrition, a multi-level marketing
company focused on selling nutritional puots. (Doc. 61). Vemma Nutrition is
incorporated in Arizoa. (Doc. 13 § 8). Dr. Edwards is an>gert in the use of
mangosteen as a dietary supplement, antbkecopyrighted books and video recordin
on the subject. (Doc. 13 T 18).
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Defendant Tom Alkazin ral his wife Bethany Alkami are also affiliates of
Vemma Nutrition. They currelytlive in Nevada and previssly resided in California
during the alleged conduct. ¢b. 13 1 3, 32). Under tlogrection of Vemma Nutrition,
Mr. Alkazin worked with a Montana-based tai@gency called Hot BiTools to contract
with Dr. Edwardsfor the use of Dr. Edwards’s copyrighted material. (Doc. 13  Z
Soon thereafter, Mr. Alkazin teminated the agreement withot Biz Tools and worked
with a California-based media company ndmé. Media Solutions. (Doc. 13 § 23)
Under this new agreement, Dr. Edwards Ismsh his copyrighted works to XL Media
and Mr. Alkazin agreed to purchase CDstloé copyrighted material exclusively fron
XL Media. (Doc. 13 1 23). Two years latdfr. Alkazin terminatedhe agreement with
XL Media, and the Alkazins contracted wibr. Edwards to maet and distribute the
copyrighted materials on a website namémaTools.com. (Bc. 13 § 25). The
Complaint then alleges thafemma Nutrition, Tom Alkain, and Bethany Alkazin
violated the marketing andistribution agreements by copying and selling CDs withq
Dr. Edwards’ permission and thout paying him royalties(Doc. 13 § 26). Dr. Edwards
also alleges that Mr. Alkazin wrongfullyndermined Dr. Edwasd opportunities to
present at Vemma Nutrition carences in Las Vegas, Nevada and various internatic
cities. (Doc. 13 1 42).

Mr. Haresh Mehta resides in South Gar@ and is another alleged affiliate g

Vemma Nutrition. Mr. Haresh Mehta workadth Tarak Mehta and Vemma Nutrition t(

open a Vemma Nutrition franchise in Indiaden the name Vemma Vitamins Pvt. Ltd.

(Doc. 13 1 31). Dr. Edwards alleges tRafendant Vemma “induced, participated if

aided and abetted, and ptefl from the copying and distribution” in India of Du.

Edwards’ copyrighted material, but heedonot allege anything concerning Hare
Mehta'’s individual participatin. (Doc. 13 § 31). Adddnally, Dr. Edwards entrustec
Haresh Mehta with a book script to be takerindia for printing. (Doc. 13 § 52). Dr
Edwards alleges that Haresh Mehta hid thgsat his home in South Carolina for th
benefit of Vemma Nutrition. (Doc. 13 { 53).
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Dr. Edwards filed a Complat against multiple defend&concerning copyright
infringement and racketeering, as well adraach of contract claim against Vemm
Nutrtion. (Doc. 13). The&Complaint names both Vemniutrition, Inc. and Vemma
International Holdings as corporate defemda although the Complaint generally dos
not differentiate between these two entities eafdrs to them collectively as “Vemma.
(Doc. 13 1 2). The Court previously dissesl Defendant Vemma Nutrition, Inc. due {
an arbitration agreemeniDoc. 61). Defendants Haresh Mehta and Tom and Beth
Alkazin filed motions to dismiss for lack personal jurisdictionand Defendant Vemma
International Holding filed a main to dismiss for failure toate a claim. (Docs. 57, 70
74).

DI SCUSSION
l. Motionsto Dismissfor Lack of Personal Jurisdiction

A. Legal Standard

“The party seeking to invoke theowrt's jurisdiction bears the burden @
establishing that jurisdiction existsScott v. Breeland792 F.2d 925, 927 (9th Cir. 1986

(citing Data Disc, Inc. vSystems Tech. Assqcs57 F.2d 1280, 1285 (9th Cir. 1977)).

“When a defendant moves to dismiss for ladkpersonal jurisdiction, the plaintiff is
‘obligated to come forward with facts, ffidavit or otherwise, supporting persong
jurisdiction.”™ 1d. (quotingAmba Mktg. Sys., Inc. v. Jobar Int'l, In651 F.2d 784, 787
(9th Cir. 1977)). “The mere labations of a complaint, whasontradicted by affidavits,
are not enough to confer personalgdiction over a nonresident defendar@ltiem Lab
Products, Inc. v. Stepanek54 F.2d 371, 372 {® Cir. 1977) (citingTaylor v. Portland
Paramount Corp. 383 F.2d 634, 639 (9th Cir. 1967Data Disg 557 F.2d at 1284
(citing Taylor, 383 F.2d at 639).

To establish a prima facie case for pad jurisdiction, the plaintiff has the
burden of showing that the exercise ofigdiction comports with the state long-arm
statute and the principles of due proce®sneluk v. Langsten Slip & Batbyggeri AB2
F.3d 267, 269 (9th Cir. 1995 Arizona’s long-arm statatconfers jurisdiction to the
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maximum extent allowed by ¢hDue Process Clause okth/nited States Constitution
Ariz. R. Civ. P. 4.2(a)Doe v. American Nat'l Red Crqgs$12 F.3d 10481050 (9th

Cir.1997). Due process requires a nonregidtriendant to have “certain minimun
contacts with [the forum] such that the maintenance of the suituoedfend traditional

notions of fair play ath substantial justice.Int'l Shoe Co. v. Washingtp826 U.S. 310,
316 (1945) (internatitation omitted). There are twiypes of personal jurisdiction,
general and specificBurger King Corp. v. Rudzewic471 U.S. 462, 4¥ n. 5 (1985).

Plaintiff Mr. Edwards bases jurisdiction ovidaresh Mehta and ¢hAlkazins on a basis
of specific personal jurisdiction. (Dot3 { 11; doc. 62 at 3*1doc. 83 at 4-5).

B. Analysis
1. Specific Personal Jurisdiction

Specific jurisdiction is analyzed under agé&-pronged test: “(1) [t]he non-residel
defendant muspurposefully direct his activitieer consummate some transaction wi
the forum or resident thereofir perform some act by which haurposefully avails
himself of the privilege of coducting activities in the fom, thereby invoking the
benefits and protections of its laws; (2) ttlaim must be one which arises out of ¢
relates to the defendant’'s forum-related ai#ig; and (3) the exercise of jurisdictio
must comport with fair play and substahfisstice, i.e. it must be reasonableMavrix
Photo, Inc. v. Brand Tech., In®47 F.3d 1218, 1227-28t(OCir.2011) (emphasis in
original). “The plaintiff beas the burden of safisng the first two pongs of the test. If
the plaintiff fails to satisfy ither of these prongs, persomnatisdiction is not established
in the forum state.”Schwarzenegger v. Frédartin Motor Co, 374 F.3d 797, 800 (9th
Cir. 2004).

The first part of the specific jurisdictidest is divided intawo distinct concepts:
“purposeful direction” for non-contract suits and “purposgfavailment” for contract
suits. Morrill v. Scott Financial Corp. 873 F.3d 1136, 114@®th Cir. 2017) (citation
omitted). Because the claims against the 2ilkaand Haresh Mehtconcerns copyright

infringement, the Court applies the purposeful direction téstvrix Photo, Inc. v. Brand
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Technologies, In¢.647 F.3d 1218, 1228 9 Cir. 2011) (holding that purposefu
direction is the proper andigal framework for “copyrightnfringement, a tort-like cause
of action”)?}

Courts use a three-element test to mmrspurposeful direction and whether th
non-resident defendant purposelyected activities at the fom. Purposeful direction
requires the defendant to have “(1) committedintentional act, (2) expressly aimed
the forum state, (3) causingrhathat the defendant knowslikely to be suffered in the
forum state.” Morrill v. Scott Financial Corp, 873 F.3d 1136, 4P (9th Cir. 2017)
(quoting Dole Food Co. v. Watts303 F.3d 1104, 1111 (9tGir. 2002)). “[R]andom,
fortuitous, or attenuated contacts’ are insidiint to create the requisite connection wi
the forum.” Morrill v. Scott Financial Corp. 873 F.3d 1136, 142 (9th Cir. 2017)
(quotingBurger King 471 U.S. at 475 (interngliotation marks omitted)).

2. Tom and Bethany Alkazin

Dr. Edwards fails to meehe third element of the purposeful direction test. T|

third element requires the non-resident ddént to have causddarm that it knew the

plaintiff would likely sufferin the forum jurisdiction. Dole Food 303 F.3d at 1111.

Foreign acts must have an effect in the fosiate, even if some or all of the challenge

conduct occurred out®df the forum.Pebble Beach Co. v. Cadd453 F.3d 1151, 1156
(9th Cir. 2006) (citingCalder v. Jones465 U.S. 783 (1984)xee also Brayton Purcell
LLP v. Recordon & Recordo®06 F.3d 1124, 1131 (9th rC2010) (“This element is

satisfied when defendant’s intentional acts Héoreseeable effects’ in the forum.”),

Although “the ‘brunt’ of theharm need not be suffered the forum state,” persona
jurisdiction requires that “a jusdictionally sufficient amount diarm is suffered in the
forum state . . . .”Yahoo! Inc. v. LaLigue Contree Racisme Et L’Antisemitismé33

F.3d 1199,1207 (9th €i2006). In copyright cases,aphtiffs generally satisfy this

! To the extent that DiEdwards argues that the cfa arise from his contracts

with Tom Alkazin through HbBiz Tools or XL Media Solutions or VmaTools.con
%Pﬂogi 0205r1)tracts were enteretbimand performed in either Mtana or California. (Doc. 1
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requirement by residing in the forum stat8rayton Purcell LLR 606 F.3d at 1131;
DFSB Kollective Co. Ltd. v. Bourn897 F.Supp.2d 871, 884 [ Cal. 2012) (citations
omitted).

The Complaint does not indicate that BEdwards has any business in Arizona,
that he makes any profits from his copyried material in Arizona, or that thg
infringement would have any impact on apgtential revenues coming from Arizong
In his response brief to the Alkazins’ tiom, Dr. Edwards poiis to parts of the
Complaint where he alleggbat Tom Alkazin and others, including “Yemma,” mag
illegal copies of his CDs concerning mangostdeoc. 83 at 8-9hut nowhere in those

sections does it state that cepiwere sent to or purchasadirizona, or would otherwise

impact Dr. Edwards’ business in ArizohaThe Alkazins business arrangements with

Vemma may have subjected them to Arizomésgliction if there were a dispute betwee
the Alkazins and Vemma, but unless the aliegent enterprise leveen the Alkazins
and Vemma caused Dr. Edwards harm in ém&, even the exmnce of the joint
enterprise does not establish jurisdiction here.

In short, the Complaint broadly allegést Mr. Alkazin has “transacted busineg
in this district and throughotibhe United States,” (doc. 13 ¥, ®ut it does not allege tha
any conduct from the alleged businesstrahship between the Alkazins and Vemm
even if it is a conspiracy to violate hmopyright, harms Dr. Beards in Arizona.
Consequently, the Complaint does not allegye @otential harm in Azona that would be
anything more than random, fortuitous, or attenuateele Morrill 873 F.3d at 1142 (9th
Cir. 2017). The Complaint does allege harm suffered in various other places, s\
California, where Dr. Edwards lived and siked and where the pgright infringement
occurred; or Nevada and Europe, wheDr. Edwards lostpotential speaking
engagements. (Doc. 13, 1 41, 46). ButGbenplaint does not specify harm suffered

Arizona. If Dr. Edwards has such facts, lees thirty days to amend his complaint 1

2 Courts consider any additional fadby affidavit or otherwise to determine

personal jurisdiction only when the language of the Complaint sufficiently pleads fag
support personal jurisdictiorbee Scott v. Breeland92 F.2d 925, 92{®th Cir. 1986).
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assert them.

Plaintiff Dr. Edwards has failed to meesHiurden to establish that either Tom or

Bethany Alkazin purposely directed activitias Arizona that resulted in Dr. Edwards

lawsuit. Since the Court has determindtht Dr. Edwards & not satisfied the

“purposeful direction” requimaent of the minimum contacts test, the Court need hot

address the remaining parts of the personadiction analysis. The Court grants the
Alkazins’ motion to dismiss.
3. Haresh Mehta
The analysis for Haresh Mehta is simita the analysis fothe Alkazins. The
Complaint alleges that Haresh Mehta, aident of South Cahma, hid one of Dr.

Edwards’ book scripts in SdutCarolina and usedr. Edwards’ copyrighted material in

helping expand Vemma Nutrition’s preseno#o India. (Doc. 13 1 31-32, 52-53).

These allegations may have heftect in India, where the copyrighted material would pe

sold, or California, where D Edwards resides and wouldapkibly have lost revenus
from the sale of the CDs and/tre book, but these allegatis do not show that thes
alleged actions would harm Dr. Edwards inizAna. Further, to the extent that th
Complaint alleges that Defendaviemma, as a part owner ¥eémma Vitamins Pvt. Ltd.,
“knowingly induced, pdicipated in, aided and abettesiyd profited from the copying
and distribution of selections from the Coigit works|[,]” these allegations say nothin

about Mehta individually. Nodo the allegations that Wfena Vitamins Pvt. Ltd. was

selling product in India speak to Haresh Me$itpersonal involvement. Even assuming

that Mehta individually ordered product froemma in Arizona, sth an allegation in
no way relates to harm suffered by Plaintiff Arizona. The Court grants Hares
Mehta’s motion to dismiss.
4, Additional Discovery
Dr. Edwards requested limited jurisdictibriscovery if the Court found that it
lacked personal jurisdiction over Defendantsdda Mehta and the Alkazins. (Docs. 6

at 13, 83 at 9). “[W]here a plaintiff's claim of personal jurisdictappears to be both
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attenuated and based on baregdtions in the face of spific denials made by the
defendants, the Court need npermit even limited discovery.”Pebble Beach Co. v.
Caddy 453 F.3d 1151, 116@®th Cir. 2006) (quotingerracom v. Valley Nat. Bank9
F.3d 555, 562 (9th Cir. 1995 A court may also deny a request for jurisdiction
discovery if it would not be helpfulld.

Jurisdictionaldiscoverywould be futile. Dr. Edwards fl@d to establish that the
Court has personal jurisdictiaver Defendants Haresh Mahand the Alkazins becaus
these Defendants would not have expectedattreged misconduct to have any impact
Dr. Edwards in Arizona. Dr. Edwards aldyahas access to information that would shg
how he was potentially harmed in Arizona, dr@has not presented anything more tk
an attenuated allegation of lmdhese Defendants might hatiarmed him in Arizona.
The Court denies Dr. Edwards’ requéstlimited jurisdictional discovery.

. Motion to Dismiss Vemma Holdingsfor Failureto Statea Claim

A. Legal Standard

“A Rule 12(b)(6) motion tests the legal sufficiency of a claifNdvarro v. Block
250 F.3d 729, 732 (9th Cir. 2001“In deciding such a motiomll material allegations of
the complaint are accepted as true, as well as all reasongrkences to be drawn from
them.” Id. To survive dismissal for flaire to state a claim pswant to Rulel2(b)(6), a
complaint must contain moreah “labels and conclusions” or a “formulaic recitation
the elements of a cause of action”; it must aontactual allegationsufficient to “raise a
right to relief above the speculative leveBell Atl. Corp. v. Twombl§50 U.S. 544, 555
(2007). A plaintiff must allegsufficient facts to state a chaito relief that is plausible
on its face. Igbal, 556 U.S. at 678. “A claim haadial plausibility when the plaintiff
pleads factual content that allows the caortdraw the reasonable inference that t
defendant is liable for the misconduct allegettl” “The plausibility standard is not akir

to a ‘probability requirement,” but it asks for motiean a sheer possibility that 3

* Having determined that it has no pmwal jurisdiction over the Alkazins, thd
Court need not rule on their request to cetgrbitration as to Dr. Edwards’ complair
against them.
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defendant has acted unlawfullyld.

B. Analysis

Rule 8 mandates that a pleading contain a plain statement of the d
Fed.R.Civ.P. 8(a)(2). “A contgint should ‘fully sdf] forth who is being sued, for what
relief, and on what theory, with eagh detail to guide discovery.’Salazar v. County of
Orange 564 Fed.Appx 322 (9th Cir. 2014) (quotiMgHenry v. Renne84 F.3d 1172,
1177 (9th Cir. 1996)). A cuplaint is “fatal[ly] flaw[ed]” when it “impermissibly
lump[s] together claims and defendant&d!

The FAC impermissibly refers to éhVemma corporate defendants witho
differentiation. It specifically define&emma” to include both Vemma Nutrition ang
Vemma International Holdingsloc. 13 1 2). Yet, DefendaVemma Nutrition has beer
dismissed as a party pursuant to an arinaagreement, (doc. land the FAC’s joint

reference to the Vemma corporate defendanigeasma results in confusion as to whic

claims and theories remain against Vemimirnational Holdings. For example, t:ﬁ

third claim for breach of contract is brougigainst “Defendant Vemma.” (Doc. 13
75-80). Yet, Plaintiff states in his resperthat Vemma International Holdings is ng
liable for the breach of contract claim. d©84 at 7) (“the claims asserted agair
Vemma Holdings are essentially the sameclagns asserted agst Vemma Nutrition

Co. . . . save for thabsence of a breach of contratdim against Vemma Holdings”).
Further the FAC neither allegdhat the two Vemma Corporations are alter egos,

does it allege separate facts against Vemmaihigddhat would give rise to independet
liability. As a result, the quent Complaint does not playnket forth which allegations
apply to Vemma International Hotdys with sufficient detail.

A party seeking to amend a pleading after a specified deadline in a scheq
order must first show good causer fmodifying the sheduling order. Johnson v.
Mammoth Recreations, InAQ75 F.2d 604, 608 (9th Cir992) (citing Fed. R. Civ. P,
16(b)(4));see also In re W. Stateshdlesale Nat. Gas Antitrust Litig715 F.3d 716, 737
(9th Cir. 2013) (“when a partseeks to amend a pleading after the pretrial schedu
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order’s deadline for amending the pleadihgs expired, the moving party must satis
the ‘good cause’ standard of Federal RofleCivil Procedure 16(b)(4), which provides
that ‘[a] schedule may be modified onlyrfgood cause and witthe judge’s consent,’
rather than the liberal standard of Fetléale of Civil Procedre 15(a)”). The good
cause standard “primarily considers thegaiice of the party seeking the amendmer
Johnson v. Mammoth Recreations, %5 F.2d 604, 609 (9th ICi1992). If the moving
party “was not diligentthe inquiry should end.’ld.

The Court filed the scheduling order Blovember 30, 2017 and set January 2
2018 as the deadline to amend pleadingsoc(38). Plaintiff learned about the potenti

deficiency of its lumped pleaty in February and requestkshve to amend on March 7

2018. (Doc. 84 at 7). Plaintiff Dr. Edwds’ relatively quick request to amend the

Complaint shows sufficigrdiligence to justify a modifideon to the scheduling order tqg
allow for an amended pleading.

Rule 15(a)(2) is “to be appd with extreme liberality.” Owens v. Kaiser Found.
Health Plan, Inc.244 F.3d 708, 712 (9th Cir. 2001)eave for a permissive amendmel
should be granted unless arderent would cause prejudide the opposing party, is
sought in bad faith, is futijeor creates undue delafminence Capital, LLC v. Aspeor
Inc., 316 F.3d 1048, 1051-5@th Cir. 2003) (citations omitted). Considering th
liberality of the ruleand the absence of a significaarbblem in permithg an amended
pleading, the Court allows Plaintiff Dr. Edwds thirty days to asnd the Complaint.
The Second Amended Complaishould clearly set out vidh allegations apply to
Vemma International Holdings.

CONCLUSION

As described above, Dr. Edwards’ Cdaipt does not show that this Court ha
personal jurisdiction over Defendants Haré&khta, Tom Alkazin, or Bethany Alkazin
Neither does the Complaint clearly state a claim against Defendant Vemma Interna
Holdings. The Court grantsdhmotions to dismiss, andl@avs Plaintiff to amend the

complaint to plead facts showing whether suffered harm in Arizona based on tf
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Alkazins’ conduct and toclarify which allegations apply to Defendant Vemm
International Holdings.

IT ISHEREBY ORDERED:

1. DefendanHareshMehta’s Motion to Dismiss, (Doc. 57), GRANTED.

2. Defendants Tom and Bethany Alkasgi Motion to Dismiss, (doc. 74), ig
GRANTED with leave to amend within 30 days.

3. Defendant Vemma International Holgs Inc.’s Motion to Dismiss, (doc,
70), isGRANTED with leave to amend within 30 days.

4. Plaintiff John Edwards may a&md the complaintto clarify which
allegations and claims apply ¥emma International Holdings and to state facts, if al
which suggest that Plainti¥fas harmed in Arizona byehconduct of the Alkazins.

Dated this 20th day of July, 2018.

. B

Honorable G. Murna Snow
United States District Jge

% The parties previoushfiled a Joint Motion to Vacate Case Managemg
Deadlines (Doc. 94) which theourt denied because the ©b“does not grant requests
for the extension of deadlingsat expired before the requesas made.” (Doc. 98).
However, of the requested extensions, thedtiees for the completion of fact discover
and glln?t_dlsposmve motions ka not yet passed. To tlextent that the thirty day
perioa orime 1 . !
willing to consider a request extend these deadlines so long as the parties reques
extension before the deadline passes.
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