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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Prentice Williams, No. CV-17-02161-PHX-SMB
Plaintiff, ORDER
V.

City of Tempe, et al.,

Defendants.

Pending before the Court is Defendantge®ay Inc. (“Safewg’) and Albertsons
Companies Inc.'s (“Albertsons”) (collectively “DefendantsMotion for Summary
Judgment. (Doc. 133). The Court has nmamsidered the Motion (Doc. 133, “Mot.”)
Response (Doc. 153, “Resp2)and Reply (Doc. 165, “Reply”) along with relevant ca

law. The Court has determindtat oral argument will not be helpful to resolution of this

motion and will be vacatedSeel.R. Civ 7.2(f).
BACKGROUND
In his First Amended Complaint, (Doc. 2FAC”), Plaintiff names as defendanty
the City of Tempe, the TerepPolice Department, Officer Ratko Aleksis, Officer Blal
Dunn (collectively, “the Tempe Defendants”)dalbertsons/Safeway tn On August 31,

1 This motion is filed onlyoy Defendants Safeway Inc. aAtbertsons Companies Inc
For the sake of this motiothe Court will use “Defendantdd refer to the filing parties
and not all named defendants.

2 Plaintiff's response is a joint responsehis motion as well as to Defendant Aleksis
Motion for Summary Jdgment (Doc. 135).
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2018, this Court dismissed all claims agaithee Tempe Defendanexcept the Fourth
Amendment claim against Officer Aleksis, (Dd8&2), which is not assue in the present
motion. In Count Il of the FAC, Plaintiff dcusses incidents that occurred at a SafeV
Store in Tempe, Arizorigthe “Safeway Store”) and listee following causes of action
Assault, Excessive Force, Elder Abuaed Harassment. (FAC at 3).

The present motion is broughy Defendants Safeway aAdbertsons and asks fof

summary judgment on all clainbsought against Defendants. the FAC, Plaintiff alleges

that “Safeway Store Manager J.D. Hall [provided an environment, opportunity &

atmosphere for Offficer] Blak Dunn (21722), not in unifo, with no suspicion or
probable cause, to assh ] and harass me,” and that &Hitargeted me for [Tempe Police
Department’s] racist toxic culture, infectindfficer] Dunn’s, (acting with glee) due to my
race.” (FAC at 3). Plaintiff alsdlages that “Hall also witnessed an ‘!P’Employee -

grab my arm, (Assault) with impunity.” (FAC at 3).

The following facts are summarized from Plaintiff's response to Defendg
interrogatory requests. (Dot34-1 at 5-7). Plaintiff desbes two separate incident
occurring at the Safeway Store. First, onyNMa2015, Plaintiff wa in the Safeway Storg
to shop and was talking to store manager Bl&l when he noticed a man nearby trying
hear the conversation. The man asked Haldrything was okay, to which Hall shoo
his head in the affirmate. The man then foedully grabbed Plainti's left arm and said
to Hall that he could remove Plaintiff frometistore if Hall wanted him to. Hall said ng
and the man held on to Plaintiff for about 14m®ds before Hall saide could let him go.
Plaintiff then got in line, paifbr his items, and left the store.

In their Statement of Facts, (Doc. 13BSOF”), Defendants identify the man a
the loss prevention officer on duty that day,rdes Dove. (DSOF | 11). Defendants al

note that Plaintiff testified that he has no flesziion as to whether Dove said anything

3 Plaintiff alleges in the FA@hat the Safeway Store is Ided at 950 E. Broadway Road
(FAC at 3), but Safeway asserts that the stolecated at 926 E. Broadway Road. (DS(
1 2).

4 Plaintiff does not define “LP,” but Defenua interpret this tonean “loss prevention”
employee. (Mot. at 1).
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Plaintiff or what Dove may have said. (DB® 10). Additionally, Plaintiff testified that
Dove grabbed Plaintiff's arm for 10 secondsl dhat Plaintiff had no marks or bruises ¢
his arm following the incident. (DSOF { 12, 13).

The second incident occudeon May 10, 2015, when &htiff walked into the
Safeway Store, picked up itena)d got in line to pay. Aftehe paid for his items and

started to walk to the dooPlaintiff saw the same mamho grabbed his arm on May 2

standing with two others near the door. Riéfialleges that as he walked, Officer Dunf
one of the three men standing near the dgabbed Plaintiff's right arm and said h
wanted to say something to Plaintiff. Pl#inasked Officer Dunrwhy he was grabbing
him, and the two briefly converse@laintiff then left the store.
DI SCUSSION

l. Legal Standard

Summary judgment is appropriate whehéfte is no genuine dispute as to al
material fact and the movantestitled to judgment as a matt#drlaw.” Fed. R. Civ. P.
56(a). A material fact is any factual issuattmight affect the outcome of the case ung
the governing substantive lavnderson v. Liberty Lobby, In@77 U.S. 242248 (1986).
A dispute about a fact is “gaine” if the evidence is sudhat a reasonable jury coulc
return a verdict for ta nonmoving partyld. “A party asserting that fact cannot be or is

genuinely disputed must support the assertion.hyciting to particular parts of material

in the record” or by “showinghat materials cited do nottablish the absence or preseng

of a genuine dispute, or that an advepsety cannot produce admissible evidence
support the fact.” Fed. R. Civ. P. 56(c)(1){(#B). The court need dnconsider the cited
materials, but it may also considaty other materials in the recoid. 56(c)(3). Summary
judgment may also be entered “against a party who fails to msikewang sufficient to

establish the existence of armlent essential to that pagyase, and on which that part
will bear the burden gfroof at trial.” Celotex Corp. v. Catretdd77 U.S. 317, 322 (1986)
A principal purpose of summary judgmeist “to isolate and dispose of factuall

unsupported claims.1d. at 323-24.
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Initially, the movant bears the burden ofr@nstrating to the Court the basis for the
motion and “identifying those portions ohf record] which it believes demonstrate the

absence of a genuine issue of material fatd.”at 323. If the movant fails to carry it$

1%

initial burden, the nonmovant @& not produce anythingNissan Fire & Marine Ins. Co.
v. Fritz Cos, 210 F.3d 1099, 1102-03 (9th Cir. 2000f the movantmeets its initial
responsibility, the burden then shifts to the nonmovant to establish the existence¢ of
genuine issue of material fadd. at 1103. The nonmovantegknot establish a material
iIssue of fact conclusively its favor, but it “must do more thaimply show that there is
some metaphysical doubt as to the material fad#atsushita Elec. Indus. Co. v. Zenith

Radio Corp, 475 U.S. 574, 58@.986). The nonmovant’s baassertions, standing alone

are insufficient to crea@material issue of fact and dat a motion for summary judgment.
Liberty Lobby 477 U.S. at 247-48. “If the evidence merely colorable, or is not
significantly probative, summarjudgment may be granted.ld. at 249-50 (citations

omitted). However, in the summary judgmemtext, the Court believes the nonmovant's

174

evidence,d. at 255, and construes all disputed $aict the light most favorable to the
nonmoving party Ellison v. Robertsan357 F.3d 1072, 1075 (9th Cir. 2004). If “the
evidence yields conflicting inferences [regagd material facts]summary judgment is
improper, and the action must proceed to tri@:Connor v. Boeing N. Am., In811 F.3d
1139, 1150 (9tiCir. 2002).

While the Court must construe the pleadihlgsrally, “[p]ro selitigants must follow
the same rules of proceduratlgovern other litigants.King v. Atiyeh 814 F.2d 565, 567
(9th Cir. 1987). Regardless of his pro se stattisummary judgmertte elements Plaintiff
must prove and Plaintiff’'s burdeof proof are not texed simply because he is appearing
without the assistance of couns@acobsen v. Filler790 F.2d 1362, 136@th Cir. 1986);
see alsoThomas v. Ponde611 F.3d 1144, 1150 (9th Cir. 2010) (*an ordinprg se
litigant, like other litigants, muscomply strictly with tle summary judgment rules’

(citation omitted)).
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1.  Analysis

A. Procedural Defects

At the outset, the Court is compelled talesks deficiencies gsent in Plaintiff's
Response. First, in additida his Response (Dod53), Plaintiff filed a sur-reply (Doc.
168) without moving for leavéo do so. The rules do not contain a provision allowi
parties to file sur-repliesSee Armenta v. Spencéio. CV-16-00697-TUC-DCB, 2018
WL 4698648, at *1 (D. Ariz. Octl, 2018) (“There is no prasion for Sur-replies.”). And
even then, “[c]ourts generallyiew motions for leag to file a sur-reply with disfavor.”
Whitewater W. Indus., Ltd. v. Pac. Surf Designs,, INo. 3:17-CV01118-BEN-BLM,

2018 WL 3198800, at *{S.D. Cal. June 26, 2018). The Court will strike Plaintiff's sy

reply and not consider it.
Second, Plaintiff violated Local Rule 56b) Py not filing a conbverting statement
of facts. Local Rule 56.1)lvequires a party opposingra@tion for summary judgment tg

file a statement, separate fiothat party’s memorandum of

law, setting forth: (1) for eagbaragraph of the moving party’s
separate statement of facta correspondingly numbered
paragraph indicating whether tparty disputes the statement
of fact set forth in that paragrapnd a reference to the specific
admissible portion of the recosdipporting the party’s position

if the fact is disputed; and (2y additional facts that establish
a genuine issue of material factotherwise preclude judgment
in favor of the moving party. . . .

If an opposing party fails to file a controvegistatement of facts, the Court may deem the

moving party’s statement of facts to be tri&zaley v. Pima Cty371 F. App’x 734, 735
(9th Cir. 2010);see also Pierson v. City of PhoenNo. CV-16-02453-PHX-DLR, 2017
WL 4792122, at *1 (D. Ariz. Oct. 24, 20LT‘The court may deem a movant’'s separs
statement of facts to be true if the nonmgvparty does not compwith [Local Rule

56.1]"). Because Plaintiff didot include a controverting seahent of facts in response t

> The Court notes that evénPlaintiff's sur-reply was tdoe considered by the Court

O

Plaintiff fails to make any new argumentdammly makes blanket statements concerning

the entirety of the evidencegi, “Plaintiff’'s Affidavits, his Declaration and all MIDP items

are significant probative evidence to supg@rassertions.” (Doc. 168 at 2).
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this Motion® the Court will consider Defendants’@&ment of Facts (Doc. 134) as tfue.

Third, Plaintiff violated Federal Rule &@ivil Procedure 56(c) and Local Rule df
Civil Procedure 56.1(e) by not citing to speciévidence in the mord. “Memoranda of
law filed . . . in opposition ta motion for summary judgment.. must include citations to
the specific paragraph in the statement adft$ that supports assertions made in the
memoranda regarding any material fact on Wwitlee party relies . . . .” LRCiv 56.1(e)|
Plaintiffs Response contains only fouhast lines discussing the allegations against
Defendants, in which he made no citatibmshe record. (Resp. at 3).

Despite these deficiencies, the Court willl rule on Defendants’ Motion. Given
the limited nature of the factual allegations, @wurt is still able to consider whether there
exists any genuine dispubf material fact.

B. Claims Against Albertsons

As an initial matter, Defendants argue that no liability has been established again

D
o

Albertsons. (Mot. at 2). Defendants asgbat the Safeway store where the alleg
incidents occurred is owned aoperated by Safeway Inc. (D&d 2). Defendants furthel
assert that the outstanding shares of Safeara owned by Albertsons and that Safewpy
stores are operated independently of Akmms. (DSOF § 5). Defendants cite to
Honeywell, Inc. v. Arold Construction C9.654 P.2d 301, 307 (Ari Ct. App. 1982), and
argue that “[m]ere ownership of the shawdsSafeway does not create liability for
Albertsons.” (Mot. at 3).

Plaintiff has not alleged any claims img@tong Albertsons outside of the incidents

6 Plaintiff does respond to Bendant Officer Aleksis’s Statesnt of Facts. (Resp. at 7-
9).
7 On November 27, 2018, Plaintiff filed mme with the Court saying that Defendants
counsel only provided him “with a copy of a Segia Statement of Facts instead of copy
of his Statement of Facts.” (Dat57). Plaintiff then statad his sur-reply that “there was
‘No’ Statement of Facts in their motion fomsmary judgment that’s significant enough to
deny corporates motion.” (Doc. 168 at 2). iWht is not entirely clear what Plaintiff is
asserting, the Court notes (1atiPlaintiff does state that heceived a “Separate Statement
of Facts” from Defendants’ Counsel, (2) tRaicument 134 is entitletbeparate Statement
of Facts,” and (3) that Document 134 contarcertificate of service verifying service on
Plaintiff.

-6 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

that occurred at the Safeway Store; nos IRdaintiff provided ay evidence refuting

Defendants assertions as to the operating steEbf Safeway and Bértsons. “Where a

corporation has been properly create® piersonal assets of a stockholder may |

normally be reached to satisfy corporate debtioheywel] 654 P.2d at 307. Accordingly

summary judgment is granted as to akimls against Albertsons. The discussi(

pertaining to the remaining coumtdl concern only Dé&ndant Safeway.
C. Assault Claim Against Safeway

In regard to the two separate incidentsgilkto have occurred at the Safeway Sto

only the May 2 incident impliates the claim for assadltSafeway asserts that Plaintiff's

claim of “assault” relating tthe May 2 incident where Doygrabbed Plaintiff’'s arm fails
because Plaintiff cannot prove the eletsef his claim. (Mot at 3).

Safeway first questions whether Plaintiff intended to bring a claim for assault d
battery. (Mot. at 3). The elents for the two claims areifiy similar. “To establish a
claim for battery under Arizona law, theapitiff must allege that the defendar
intentionally engaged ‘in an act that resulthammful or offensive @ntact with the person
of another.” A.G. v. Paradise Valley Unified Sch. Dist. No, 895 F.3d 1195, 1209 (9th
Cir. 2016) (quotingDuncan v. Scottsdale Med. Imaging, |.td0 P.3d 435, 438 (Ariz.
2003)). “[T]he act that caused the harm will ifyas intentional conduct only if the acto
desired to cause tlemnsequencesand not merely the act itself—or if he was certain
substantially certain that tmensequencesould result from the act.Rode v. CredioNo.
CV-14-02354-PHX-SRB, 2016 Wh339682, at *4 (D. Ariz. Aug. 3, 2016) (emphasis
original) (quotingMein ex rel. Mein v. CogKkL.93 P.3d 790, 794 (#. Ct. App. 2008))R.

& R. adoptedNo. CV-14-02354-PHX-SRB, 2016 WA109866 (D. Ariz. Sept. 20, 2016)|

“Proof of resulting damage is not an element of the claidohnson v. Pankrat2 P.3d
1266, 1268 (ArizCt. App. 2000).“[T]he only harm from a battery may be the affront 1

the plaintiff's dignity as a human beinggetldamage to his self-image, and the resulti

& Any physical contact made during the WO incident was alleged to have been
Officer Dunn, and all claims against Officer Dumare previously dismsed by this Court.
(Doc. 132).
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mental distress.ld. (citation and alterations omitted). “Contact is offensive if it offends

a reasonable sense of personal digniioseph v. Dillard’s, Ing.No. CV-08-1478 PHX-
NVW, 2009 WL 5185393, at a8 (D. Ariz. Dec. 24, 2009) (internal quotation marks a

citation omitted). “Similarly, a claim for conon-law assault requires that the plainti

nd
Ff

allege that the defendant acted ‘with intemtause another harmful or offensive contact

or apprehension thereof, and the othespe apprehend[ed] imminent contacRaradise

Valley, 815 F.3d at 1209. Claims for battery asdault “are the same except that assault

does not require the offensive touching or contalxt.”

Safeway asserts that Plaintifs provided no edence that Doventended to cause

harm or knew with substantial certainty tharm would result from the brief contact and

that Plaintiff has failed to prode any evidence of injury. (Maat 4). After review of the

filings, the Court notes that there are no allegetiof intent to cause harm or injury ngr

any evidence to support an allegation of nhteBecause Plaintiff has failed to provid
sufficient evidence to support his claim, summary judgment will be granted to Safew
this claim.

D. Harassment Claim Against Safeway

In the FAC, Plaintiff asserts that he bringing a claim of harassment again

Safeway. (FAC at 3). The claim appeardéorelated to the May 10 incident involvin

Officer Dunn. Specifically, Plaintiff allegabat “Safeway Store Manager J.D. Hall . .

provided an environment, pprtunity [and] atmosphere for Off[icer] Blake Dunn (21722),

not in uniform, with no suspion or probable cause, to adfgand harass me.” (FAC at
3). Safeway interprets the claim as one ud@dU.S.C. § 1983 bagdeipon Officer Dunn’s
involvement in the incident and argues thatsa claim fails because no “state action” h
been shown on behalf of feavay. (Mot. at 4).

“Traditionally, the requirements for relief dar section 1983 haueeen articulated
as: (1) a violation of rights protected by tBenstitution or created dgderal statute, (2)
proximately caused (3) by conduct of a ‘mers(4) acting under color of state law.
Crumpton v. Gate947 F.2d 1418, 1420 (9th Cir. 1991)Section 1983 liability extends
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to a private party where theiyate party engaged in state action under color of law ;

thereby deprived a plaintiff of some rightrivilege, or immunity protected by the

Constitution or the laws of the United StateBfunette v. Humane Sgwf Ventura Cty,.

294 F.3d 1205, 120919 Cir. 2002). “Whether a private party engaged in state action
highly factual question.1d. The Court first starts with“@resumption that private conduc
does not constitute governmental actio®&utton v. Providence St. Joseph Med.,G192

F.3d 826, 835 (9th Cir. 1999). Courts have theed four different factors or tests t
determine if a private actoractions amount to state actiqd) public function, (2) joint
action, (3) governmental compulsion oection, and (4) governmental nexud. at 835—
36. Safeway argues that nadmnce has been provided thiais or was a state actor i
regard to the incidents at the Safeway Stdafeway focuses on the “joint action” tes

(Mot. at 5). “To be engaged in joint acti@nprivate party must bee ‘willful participant’

with the State or its agents am activity which deprives others of constitutional rights.

Brunette 294 F.3d at 1211 (citation omitted). f@amay argues that there is no eviden
that it was “jointly engagewvith the Tempe Police at thane Plaintiff claims he was
harassed,” (Mot. at 5), and the Court agre@sher than Plaintiff's bare allegations tha
Safeway “provided annzironment, opportunity & atmospieefor Off[icer] Blake Dunn .
. . to assault] ] and harass$iim and that “Hall targed [him] for [Tempe Police
Department’s] racist toxic culture, infectindfficer] Dunn’s, (acting with glee) due to my
race,” Plaintiff has provided nevidence of any joint #ion between Safeway and th
Tempe Police Department. When questionetisndeposition regarding such evideng
Plaintiff was unable to assert how such ewice would be provided. (Doc 134-1 at 23
24).

Safeway also asserts that if Plaintiffaieging a claim fo harassment agains
Safeway not under 8§ 1983, such a claim fadsause “Arizona does not recognize a Ci\
cause of action for harassment outside an em@aynelationship.” (Mot. at 5-6). Court;
in this District have dismissed claims flarassment based on the same argumBae
Amor v. ArizonaNo. CIV 06-499-TUC-CKJ, 2009 WL 5326, at *21 (D. Ariz. Feb. 27,

-9-
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2009) (“The Court finds there 0 basis to conclude thAtizona would recognize a tort
for harassment or stalking.”Pataky v. City of PhoeniXNo. CV-09-01483-PHX-JAT,
2009 WL 4755398, at *8 (D. Az. Dec. 8, 2009) (dismissing claim for harassment wh
defendant argued that no such tort exists uAdeona law and plaitiff cited no authority

supporting a tort for harassmteunder Arizona law and fadleto respond to defendants
argument). Plaintiff has cited no authority Fas claim of harassment under Arizona lay
Accordingly, summary judgment is granted to Safeway on Plaintiff's claim of harassr

E. Excessive Force Against Safeway

Similarly to Plaintiff's Harassment claim, Plaintiff's “excessive force” claims f
because no evidenbas been provided th8afeway was a “state actor” in either the Mg
2 or May 10 incidents.

Safeway argues that “[e]xcessive forcaislaim arising under the Fourth or Eigh
Amendments of [the] U.S. @stitution alleging that force used by a government ag
infringed upon a protected right.” (Mot. gt 8ndeed, 42 U.S.C. § 1983 provides a cau
of action for persons who habeen deprived their constiional rights by persons acting
under color of law, including the right to free from the use of “excessive force.eeS
Graham v. Connqr490 U.S. 386, 395 (1989)[A]ll claims that law enforcement officer
have used excessive force . .tha course of an arrest, intigatory stop, or other ‘seizure’
of a free citizen should be alyzed under the Fourth Amédment and its ‘reasonablenes
standard[.]” (emphasis in original)).

Here, as noted above, Plaintiff has pd®ad no evidence that Safeway was a st
actor during the May 10 incident. The samérige of the May 2 incident. Thereforg
Plaintiff cannot survive summajydgment for any claim axcessive force brought unde
§ 1983. Summary judgment is granted to SajesraPlaintiff's claimof excessive force.

F. Elder Abuse Against Safeway

Safeway argues that although Plaintiff has asserted “Eldasefbas a cause of
action, Plaintiff has not alleged any facts acemstances to support this claim. Safew

argues that “[a]s a foundational matter, Pl&intiust demonstrate that he was unable
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protect himself from abuse, neglect, or exaition because of a physical or menta
impairment,” citing the Arizona Adult Protixe Services Act’'s (the “APSA”) definition
of “vulnerable adult” in 846-451(A)(9), and thakaintiff has not provided any evidence {o
demonstrate that he is considerégwdnerable adult.” (Mot. at 8).

The APSA, 8 46-45let seq. contains civil causef action in various
circumstances. Und&ection 46-455(B)

A vulnerable adult whose life drealth is being or has been
endangered or injured by nedleabuse or exploitation may
file an action in superior couagainst any person or enterprise
that has been employed toopide care, that has assumed a
legal duty to provide care or thiaés been appointed by a court
to provide care to sin vulnerable adult for having caused or
permitted such conduct.

Under this statute, there are “four requiestts for an actionable abuse claim: (1)|a

vulnerable adult, (2) has suffered an injui¥) caused by abuse, (4) from a caregivey.
Delgado v. Manor Care of Tucson AZ, LL3®5 P.3d 698, 702 (2017). “[A]n APSA clain

—

IS premised initially on whethergerson is a ‘vulnerable adult.'/d. The APSA defines

“vulnerable adult” as “an indidual who is eighteen yearsade or older and who is unabl

[1°)

to protect himself from abuse, neglect apleitation by others becae of a physical or
mental impairment. . . .” R.S. 8 46-451(9). And as geot above, the cause of action
permitted is “against any personenterprise that has beemployedo provide care, that
hasassumed a legal dutp provide care or that has besgppointedby a court to provide
care....” AR.S. 8§ 46-455(B).

While Defendantassertghat Plaintiff has not provided any evidence to show that

he is a “vulnerable adult” under the APSA, eurt also notes that in order for an abuse

claim to be actionable, the abuse must steéom a caregiver.” None of the incident;

U7

alleged involve an employed, assumed, or appointed caregiver. Thus, Plaintiff's clgim

“elder abuse” also fails.
CONCLUSION

As discussed above, Plaintiff has not pden sufficient evidence for his claims
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against Defendants Albertsons aradeéSvay to survive summary judgment.

IT ISTHEREFORE ORDERED granting Defendants Aistsons and Safeway'’s
Motion for Summary Judgent (Doc. 133) andacating oral argument.

IT ISFURTHER ORDERED striking Plaintiff's su-reply (Doc. 168).

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly.

Dated this 3rd day of July, 2019.

Alonorable Susan M. Brnovich
United States District Judge
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