Lynch v. Van Lineg

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Relocation Services Incorporated et al Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Blake Lynch, No. CV-17-02285-PHX-ESW
Plaintiff, REPORT AND
RECOMMENDATION
V.

Van Lines Reloc#on Services
Incorporated, et al.,

Defendants.

TO THE HONORABLE STEPHEN M. McNAMEE, UNITED STATESDISTRICT
JUDGE:

On July 12, 2017, Plaintiff filed a Congint alleging that Defendants unlawfully

failed to pay overtime wages in accordanigh the Fair Labor Standards Act and

A.R.S.8 § 23-351, 353&nd 355. (Doc. 1). Defendantsreeserved and failed to answe
or timely respond. (Docs. 7-12). In respotsehe Court’'s Ordefor Plaintiff to show
cause why the Complaishould not be dismissed for faituto prosecute, an Applicatior
for Entry of Default was fild on October 9, 2017, andetiClerk of Court’s Entry of
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Default was filed on October 10, 2017. (Bot3-15). The Court set a Default Damages

Hearing (Doc. 16), which Plaintiff moved t@cate (Doc. 17). T Court vacated the

Default Damages Hearing and ordered Plaintifileohis proposed Motion for Entering &

Default Judgment with supporting affidavits later than December 27, 2017. (Doc. 18).
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On January 16, 2018, the Coigsued an Order allowing Ptaiff's counsel to withdraw
and granting Plaintiff additiomaime up to February 21,028 within whid to file a
Motion for Entering Default Judgment with supiiog affidavits. (Doc. 20 at 2). The
Court further advised Plaintiff that “[flaite to timely file tle Motion for Entering
Default Judgment shall result in dismissal of the case for failure to prosetdie. The
Court presumes that Plainti#ceived the Order as it was ihed to his address of recorg
as provided by his counsel and was not retuioethe Court. As of the date of thi
Report and Recommendation, Plaintiff has fid the Motion for Entering Default
Judgment with supporting affidavits as ordered.

Plaintiff has the general duty to prosecute this c&se.Fidelity Phila. Trust Co.
v. Pioche Mines Consol., Inc., 587 F.2d 27, 29 (B Cir. 1978) (“It is a well establishec
rule that the duty to mova case is on the plaintiff amibt on the defedant or the
court.”). Plaintiff's failure to file aMotion for Entering Default Judgment with
supporting affidavit@s ordered by the Court constitutes failure to prosecute.

Federal Rule of Civil Procedure 41(b)opides that “if theplaintiff fails to
prosecute or to comply witthese rules or a court order, a defendant may move
dismiss the action or any claim against it.” Limk v. Wabash Railroad Co., 370 U.S.
626, 629-31 (1962), the Supreme Court recogphithat a federal district court has th
inherent power to dismiss a case sua spéortdailure to prosecat even though the
language of Federal Rule @fivil Procedure 41(b) appears to require a motion fron
party. Moreover, in appropriate circumstan, the Court may dismiss a pleading f
failure to prosecute evenitivout notice or hearingLink, 370 U.S. at 633.

In determining whether Plaiiff's failure to prosecwd warrants dismissal of the
case, the Court must weigh the following fiv&ctors: “(1) the public’s interest in
expeditious resolution of litigation; (2) theurt's need to manage its docket; (3) the ri
of prejudice to the defendants; (4) the publidicy favoring disposition of cases on the

merits; and (5) the availability of less drastic sanction€arey, 856 F.2d at 1440
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(quotingHenderson v. Duncan, 779 F.2d 1421, 1423 (9@ir. 1986)). “The first two of
these factors favor the imposition of sanctionsiost cases, while ¢hfourth factor cuts
against a default or dismissal sanction. Timaskey factors are prejudice and availabili
of lesser sanctions.Wanderer v. Johnson, 910 F.2d 652, 656 (9th Cir. 1990).

Here, the first, second, and third factorsoiadismissal of this case. Plaintiff’s

failure to abide by the Coust’'Order (Doc. 20) prevents tbase from proceeding in the

foreseeable future. The fourthctor, as always, weighs @gst dismissal. The fifth
factor requires the Court to consider whetadess drastic alternative is available. Ti
undersigned finds that only one less drastic tsamds realistically agilable. Rule 41(b)
provides that a dismissal for failure toopecute operates as an adjudication upon
merits “[u]nless the dismissal order states otiee.” In this case, the undersigned fing
that a dismissal with prejudice would be uressarily harsh. Thendersigned therefore
recommends that this action be dismissed autlprejudice pursuant to Federal Rule

Civil Procedure 41(b).

For the above reasons,

IT ISRECOMMENDED that the Court dismiss tHeéomplaint (Doc. 1) without
prejudice for failure to prosecute.

This recommendation is not an order tlsaimmediately appealable to the Nint
Circuit Court of Appeals. Any notice of apg pursuant to Fed. R. App. P. 4(a)(]
should not be filed until entrgf the District Court’s judgmd. The parties shall have
fourteen days from the date of serviceaotopy of this Report and Recommendatig
within which to file specific witten objectionsvith the CourtSee 28 U.S.C. 8§ 636(b)(1);
Fed. R. Civ. P. 6, 72. Theafter, the parties have fourtedays within which to file a
response to the objections. Failure tte ftimely objections to the Report ant
Recommendation may result in the acceptaridbe Report and Recommendation by tt
District Court without further review. Fatile to file timely objetons to any factual

determinations of the MagisteaJudge may be considered a waiver of a party’s righ

appellate review of the findingsf fact in an order or plgment entered pursuant to the
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Magistrate Judge’s recommendatiofee United Sates v. Reyna-Tapia, 328 F.3d 1114,
1121 (9th Cir. 2003)Robbinsv. Carey, 481 F.3d 1143, 11447 (9th Cir. 2007).
Dated this 1st day of March, 2018.

Honorable Egen S. Willett
United States Mgistrate Jude




