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Life and Accident Insurance Company Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Thomas Scott Wat) No. CV-17-02330-PHX-DGC
Plaintiff, ORDER
V.

Provident Life and Accident Insurance
Company,

Defendanh

Plaintiff Thomas Wood, M.D., filed a oplaint against Deferaht Provident Life
and Accident Insurance Company, allegingttht violated the parties’ contract by
withholding certain digaility insurance benefits Doc. 1-1 at 5-12. Each party has
moved for partial summary judgmeon the cause of Plaintiff'disability. Das. 46, 51.
Plaintiff also asks the Court to reopen digery (Doc. 51 at 8), and Defendant asks t
Court to strike some of Plaintiff's eviden¢Poc. 67 at 9-12). The motions are fully
briefed and, unfortunately, the Court hastimee available for oral argument before th
month of July. Because the@t does not wish to delay régton of these motions that
long, and oral argument will not significantéyd the Court’'s decision, the Court iSsu¢
this order without oral argumen Fed. R. CivP. 78(b); LRCiv 72(f). The Court will

grant partial summary gigment to Plaintiff.

! Citations throughout this order are jage numbers placed at the top of each

page by the Court’s electronic filing system.

77

e

2S

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2017cv02330/1043627/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2017cv02330/1043627/77/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

l. Preliminary Issues.

A. Residual Disability and theMotion to Reopen Discovery.

Defendant granted Plaintiff limited disabilibenefits after determining that he i
totally disabled due to a “Sickness,” as ddiifey the insurance policy. Doc. 52-3 at |
Defendant seeks summary judgment on twoessil) whether Plaintiff is residually
disabled, and (2) whether an “Injury” caused Plaintiff's disability. Doc. 46. Plair
contends that the Court sHdunot consider the firsssue. Doc. 51 at 5-8.

1. Waiver.

Plaintiff argues that Defendant waivélde residual disality argument by not
raising it as an affirmative @Ense. Doc. 51 at 5-6.The Court is not persuaded
however, that the argument is an affirmatidefense. “An affirmative defense is
defense that does not seek to negate theeslsnof the plaintiff's claim, but insteag
provides a basis for avoidid@bility even if the elementsf the plaintiff's claims are

”

met.” S. Gensler, Federal Rules of Cikvilocedure, Rules and Commentary to Rule
(2018) (citing cases). Plaintiff has the burd#nproving that he was entitled to ful
disability benefits under the contract, someghhe cannot do if he fails to prove that |
was unable to work.The residual disability argumentgeges an element of Plaintiff’s
claim, and is not an affirmative defense.

And even if the argument is an affirmative defenseNin¢h Circuit has held that
affirmative defenses are not waived if thegre unavailable when an answer was filg
SeePanaro v. City of N. Las Vegad32 F.3d 949, 952 (9tlir. 2005). Defendant
plausibly demonstratdbat it did not learn Plaintiff wastill working until after it filed an
answer and conducted discovery in thisescashe Court declines to find waiver.

2. Estoppel.

Defendant’s initial claiminvestigation concluded #t Plaintiff was totally
disabled. Doc. 52-2 at Plaintiff contends that thimitial finding predudes Defendant
from now arguing that he is résially disabled. Doc. 51 at@- Specifically, Plaintiff

argues that an insurer canmbtange the basis for its\erage decision during litigation
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“if the insurer knew, or should have knowhthe additional basis for its decisionld.
at 6. The treatise Plaintiff cites acknowledgeémst the relevant law varies among th
states. Seeid. (citing Steven Pitt et al14 Couch on Ins. § 198! (3d ed. 2017) (noting
that “there is contrary authority): Plaintiff appears to agreeSeeDoc. 73 at 5 (noting
that “[a]t least some courtssdigree” with the propositiondhan insurer can change it
disability determination inwbsequent litigation). But Plaiff does not cite, and the
Court has not found, any conlling Arizona law on this issue.

And in any event, Plaintiff does not meie standard he proposes. Plaint
contends that Defendant knew should have known that lwntinued to work at the
time it made its findings of total disability ilanuary and August 2016. Doc. 51 at
Plaintiff emphasizes that Defendant iniewed his treating physicians and reviewe
voluminous records that included a singleenttat Plaintiff had “stopped working a
much.” Id. (citing Doc. 47-4 at 88). Defendant coers that Plaintiff impeded its initial
disability investigation by nsrepresenting whether he dchaeturned towork after
August 2015. Doc. 67 at 5Specifically, Plaintiff's appliation for disability benefits
indicated that he had not returned to wak an anesthesiologist. Doc. 47-2 at 2
Plaintiff also submitté monthly reports t®efendant starting idanuary 2016 in which
he represented that had neither returned twork nor “worked anywhere for pay, profit
or any other type of earnings.” Doc. 68119-35. Plaintiff now concedes that h
performed some anesthesia @dares after his alleged onsétdisability and continued
to earn income for managing his busineBsc. 73 at 3; Doc. 52-4 | 36, 40-42.

The Court concludes that a single tm@nt note indicating that Plaintiff hag
“stopped working as much” did not put Defentl@n notice of the residual disability
argument, especially in lighof Plaintiff's repeated repsentations that he was ng
working. The doctrine of estoppel does not apply.

Plaintiff also claims that Defendantddnot reveal the residual disability defeng

until January 26, 2018, when it filed its motitor summary judgment. Doc. 51 at §;

Doc. 73 at 4. But during the Court’s pre-naoticonference, Defendant stated its intent
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seek summary judgment on tlggound. Court’s Livenote T{Jan. 9, 2018). Plaintiff's
counsel acknowledged this argument arpressed his intention to opposeli.?
3. Rule56(d) Motion.

Plaintiff requests that the Court deldg ruling on residuabisability until the
parties can complete at least 90 days of disgowerthe issue. Doc. 51 at 8. Rule 56(()
grants the Court discretion to defer or denynotion for summary judgment in order to
allow more time for discovery where thepposing party “shows by affidavit ol
declaration that, foispecified reasons, it cannot presémtts essential to justify its
opposition[.]” When making a Rule 56(d) tdamination, the Cotirshould consider

“whether the parties have diligently conduttiscovery prior to the Rule 56(d) motior

whether they complied iiir the procedural requirementstbke Rule, andvhether further

discovery would aid the party opposingnsuary judgment or merely delay th

11%

proceedings.” Roosevelt Irrigation Dist. v. Salt ¥&r Project Agric. Improvement and
Power Dist, No. 2:10-CV-290-DAE (BGM), 208 WL 3613278, at *2 (D. Ariz.
Feb. 22 2016).

In this case, the parties do not disptlie diligence with whic Plaintiff conducted
discovery prior to making this Rule 56(d) matio And the Court finds that any lack of
preparation on the residual disability issuesweasonable in light of the narrow scope pf
the issues during the discovery period. Ddbnt’s initial claim ealuation resulted in a
finding that Plaintiff was totly disabled (Doc. 52-3 at 3), and the parties identifieq a
single issue for the first phase of discovand summary judgment briefing: whether|a
Sickness or an Injury causecketdisability (Court’s Livenotdr. (Sept. 1, 2017)). This
residual disability argument apparently wastfimesvealed on January 9, four days after

discovery had closed.

2 Plaintiff makes two arguments for the fitshe in his reply brief: he disclosed
the nature of his continued work early iretiscovery process, @rbefendant violated
its dlscovery obligations W|th respect to tigument. Doc. 73 at 4-5. The Court wi|
not consider arguments made foe tlirst time in a reply brief.Gadda v. State Bar of
Cal., 511 F.3d 933, 937 n.2 (9th Cir. 2007).
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Plaintiff also has complied with the procedural requirements of Rule 56(d
submitting a declaration of counsglecifically stating the neddr further fact discovery
to adequately respontb Defendant’s residuatlisability arguments. See Doc. 54-1.
Plaintiff seeks to depose Defendant's esmntative regarding its “interpretation ar
application of the ‘residual disdity’ provisions of the Policy.” Id. 1 6. Counsel states
that this information will spport arguments that (1) Defemiidas misapplied the Policy
with respect to its “residualisability” provisions, and (2) Bintiff's administrative work
was so minimal that it is immaterigd the disability determinationld. 7. The Court
concludes that counsel descshaith sufficient particularitghe facts he expects to lear
from the anticipated discovery and their value for summary judgment.

The Court cannot conclude that the iiddal discovery sought by Plaintiff will
shed no light on the residual disability issi8ee Jones v. Blana393 F.3d 918, 930 (9th
Cir. 2004);Terrell v. Brewer935 F.2d 1015, 1018 (9thrCL991)). The Court will grant
Plaintiff's Rule 56(d) motia and deny the summajudgment motions on the residug
disability issue without prejudice todtn refiling after additional discovery.

B. Dr. Rovner’s Expert Opinion.

Defendant contends that the timing Bf. Robert Rovner's expert disclosur
requires the Court to precludhes opinion for purposes of summary judgment. Doc.
at 10-11. Plaintiff counters that he dis#d Dr. Rovner’s opinion before the Court

discovery deadline. Doc. 73 at 7-8.
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The Court’s case management order ide#tifanuary 5, 2018, as the deadline for

the first phase of discoveryDoc. 14 4. Defendant geived Dr. Rovner's expert
disclosure on January 2, 201®o0c. 69-1 at 26-30. Daidant contends that it shoulg
have received this disclosureleast ten days earlier becaldaintiff received the expert
disclosure on December 18, il not mail it to Defendanintil December 28. Doc. 67
at 10-11. Defendant also argubkat the January 2 disclosusas inadequate insofar as

failed to include Dr. Rovner’s jor testimony and fee scheduldd. at 11. Plaintiff
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supplemented his disclosure to include tmaterial, but not until January 8. Doc. 69-
at 32-34.

To be clear, Defendant does not request@yortunity to depose Dr. Rovner, tak
further expert discovery, or present a redutipinion. Defendant asks only that th
Court preclude Dr. Rovner’'s opinion onetttentral issues of this case because
disclosure arrived three days before the deadliDoc. 67 at 12.The Court declines to
do so. The Court set a short discovery daleto precede summary judgment motio
on a potentially dispositive issue, and did mpeit in place typicalexpert disclosure
deadlines. Plaintiff's expe disclosure was made foee the discovery deadling
established in this shortenechsedule. It would beinduly punitive to pclude an expert
opinion that was disclosed within the discgveeriod. And as notedbove, preclusion
is the only relief Defendanesks — it does not request furtldkscovery or an opportunity
to present a rebuttal expert opinion.

C. Declarations of Treating Physicians.

Defendant asks the Court to strike theclarations of Drs. Edward Prince, Jd
Obray, and Kade Huntsman. Doc. 67 at 9-IPhis case is subgt to the Mandatory
Initial Discovery Pilot Project MIDP”). Doc. 14 § 1. Th MIDP requires that initial
disclosures identify persons whare likely to have discoveée information relevant to
any party’s claims or defeaes, and provide a fair desuion of the nature of the
information each such person is believedbtssess.” Gen. Ordd7-08  B(1). The
MIDP also requires parties to discloseyawritten statement “relevant to any party
claims or defenses . . . if it is your possession, custody, or controld. § B(2). If a
party identifies supplementahformation after its initial diclosure, that party mus
supplement its response “in a timely manner,ibuny event no later than 30 days aft
the information is discovered byr revealed to the party.”ld. § A(8). “[F]ull and

complete supplementation must occur by the [discovery] deadlide.”

Plaintiff's initial disclosue identified Drs. PrinceObray, and Huntsman as$

persons with “discoverable inimation regarding Plaintiff’snjury, and his treatment of
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Plaintiff's injury.” Doc. 73-5 at 3seeDoc. 73-5 at 4-5. But Plaintiff did not disclos
their declarations until the summary judgment briefing process.See
Docs. 52-7, 52-8, 60-1, 67 at 9-11. Defertdasserts a violation of the MIDP and asl
the Court to strike what it characterizes as “untimely” evidence. Doc. 67 at 9-11.

The Court finds no error. The MIDRequires timely disclosure of writtern
statements in a party’s “possession, custodgpatrol.” Gen. Order 17-08 § B(2). Eac
of the declarations was executed aftez flanuary 5, 2016, discovery deadlin8ee
Doc. 52-7 (February 21, 28, for Dr. Huntsman 52-8 (February23, 2018, for Dr.
Obray), 60-1 (March 2, 2018or Dr. Prince). And Plaintiff revealed each statemg
within 30 days ofits execution. SeeDoc. 52-7 (2 days for Dr. Huntsman), 52-8 (sar
day for Dr. Obray), 60-1 (1@ays for Dr. Prince).

Defendant next argues that each tbé declarations contains impermissib
opinion testimony that Plaintiff did not disclose pursuant to Rule 26(a)(2). Doc. 67 4
Disclosures under Rule 26(a)(2)(A) mustlude the identities of treating physicians wh
have not been specially employed to prowdeert testimony in this case, but who wi
provide testimony under FedeRililes of Evidence 702, 708; 705. A Rie 26(a)(2)(B)
report is required for any opinion of such vesses that was not démeed in the course
of their treatment. See Goodman v. Staples the Office Super Store, @44C
F.3d 817, 826 (9th Cir. 2011).Thus, Plaintiff may not daany treating physician to
render an expert opinion thatas not developed in the caserof treatment unless tha
opinion was set forth in a Rule 26(a)(2)(Beport. Plaintiff has not discloseq
Rule 26(a)(2)(B) reports for Drs. Prince, 1@, or Huntsman. Their opinions mus
therefore be restricted tbdse developed in the coursetlodir treatment of Plaintiff.

The Court concludes that some of the material irtithe declarations constitute
opinion not developkin the course of Plaintiff's tré@ent. Specificly, much of the
material appears to reflecurrent opinion of Plaintiffs ©ndition and prognosis, nof
what the physician observed @sncluded during the coursé treatment. The following

paragraphs constitute opinidestimony that required a report under Rule 26(a)(2)(
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paragraphs 3, 6, 8, 9, and @DDr. Huntsman’s declaratn; paragraphs 3 and 9 of Dr.

Obray’s declaration; and papaphs 3, 6, 7, 8, 9, 14,1, and 13 of Dr. Prince’s
declaration.

To avoid preclusion, Plaintiff has the bardof showing that kifailure to comply
with Rule 26(a)(2)(B) was subsii#ally justified or harmlessFed. R. Civ. P. 37(c)(1R
& R Sails, Inc. v. Ins. Co. of Pa673 F.3d 1240, 1246 (9t@ir. 2012). Plaintiff
acknowledges this rule, but makes no attetopestablish substéal justification or
harmlessness. Doc. 73 at 7-8. The Cocrbedingly will notconsider the impermissible
opinion in the declarations of BrPrince, Obray, and Huntsman.

Il. Background.

Plaintiff is a licensed anesthesiologwho secured a disdity insurance policy
(the “Policy”) with Defendant in 1991SeeDoc. 47-2 at 7. Td Policy entitles Plaintiff
to disability benefits if he ever bemes totally or residually disable&ee idat 7-8.

Plaintiff sought treatment for degeneratidisc disease of the lumbar spine
early as December 2011 (Doc. 87at 53-54), and of the wacal spine as early as
April 2014 (Doc. 47-4 at 126). Plaintiff ackwledges that he struggled with bag
problems throughout his careeuyt asserts that until Augu2015 he was always able t

overcome the symptoms and perfdnis job. Doc. 52-5 at 22.

On August 18, 2015, Plaifititreated a patient with @sthesia during a surgica

procedure at Banner Page Mali Center. Doc. 47-3 at 21-22. After the surge
completed the operation, Plafhihelped nurses move thetmnt from the operating tablg
to an adjacent hospital bett. at 22. A nurse was positionatithe patient’s feet, nurse
were positioned on each side of the patiebtdy, and Plaintiff was positioned above tf
patient's head.Id. at 26. As a team, the grouptdifi the patient ahslid her onto a
hospital bed.Id. at 22. As an anesthesiologist, Rtdf's primary responsibility was the
stabilization of the patient’'s neck and airwayoc. 47-5 at 18-19. The nurses position
on either side of the patient do the “hedifyng,” but an anesthesiologist might beg
some of the weight of the head and shouldédsat 21-22. Whiléholding the patient’'s
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head and shoulders, Plaintiff lifted and pukliee patient with the nurses (the “lifting
maneuver”). Doc. 47-3 at 27-28. Duritigs routine maneuver & he had performed
without incident thousands of timeisl.(at 28), Plaintiff suddenly experienced a flash [of
radiating pain in his spinad( at 22). Nothing was unuduabout the maneuver other
than the pain that resultetd. at 28.

Plaintiff submitted a claim in Septemld2015 for disability berfés, alleging that
he became totally disadd on August 17, 2015Doc. 47-2 at 25-38. Because Plaintiff
was 61 years old in August 2015, the lengthhisfdisability insurance benefits depends
on the cause of his disability. Doc. 47-2Zrat The Policy defines the two categories pf

covered causes:

Injuries means accidental bodily injuriegcurring while your policy is in
force.

Sicknessmeans sickness or disease whiglirst manifested while your
policy is in force.

Id. at 10 (emphasis added). If an Injury caus¢sl disability, Plaintiff receives benefits

for the remainder of his lifeld. at 7. If a Sickness causes total disability, his benefits

last for 48 monthsld. If an Injury and a Sickness jointbause total disability, Plaintiff
receives benefits for the remainder of his lifd. at 12.

Defendant concluded tha&laintiff was totally disabled due to a Sickness
“chronic, degenerative spine disease that @acerbated by the fent lifting event of
August 18, 2015.” Doc. 52-3 at 8ee alsdoc. 52-2 at 2. Thifinding entites Plaintiff
to 48 months of didality benefits, which wi expire on Novembet6, 2019. Docs. 52-2
at2, 52-3 at 2. Plaintiff alleges that s injured, and thaDefendant wrongfully

classified the cause of his total dig#ypas a Sickness. Doc. 1-1 at 5-12.

® Plaintiff clarifies that the lifting manser may have occurred on August 18, npot
August 17. Doc. 47-3 at 21; Doc. 52-4 { 26.

-9-
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lll. Legal Standards.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the record
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material ot the movant is entitled to judgment as
matter of law.” Fed. R. CiW. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof &
trial.” Celotex 477 U.S. at 322. Only disputes ovacts that might affect the outcom
of the suit will preclude summa judgment, and the dispd evidence must be “sucl
that a reasonable jury could retuanverdict for the nonmoving party.’Anderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986).

No party contests that &kona law applies to this case. Under Arizona la
undefined terms in insurance contracts mterpreted “according to their plain an
ordinary meaning, and the policy’s languagewt be examined &m the viewpoint of

one not trained in the law or in the insurance busineBsjiity Income Partners, LP v

Chi. Title Ins. Cq.387 P.3d 1263, 1267 (A&ri2017) (internal quotation marks omitted).

“If a term remains ambiguous after considgrany underlying legislative policy, socig
goals, and the transaction as a whole, a qoudt construe it in favor of coverage, th;
is, against the insurer, given thiag insurer is in the best @ton to prevehambiguity in
a standard form contractld.
I\V.  Discussion.

The parties move for summyajudgment on the causef Plaintiff's disability.
Docs. 46, 51. This requirdise Court to address whethée lifting maneuver was (1) ar

accidental bodily injury that jZaused Plaintiff's disability.
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A. Accidental Bodily Injury.

The Policy defines injury as an “accidenaldily injury” (Doc. 47-2 at 10), but it
neither explains the meaning of “accidentatliboinjury” nor limits its scope to injuries
caused by accidental meajseeDoc. 47-2 at 10; Doc. 52-11 at 6). For this reason,
Court must interpret the phrase accordiagts “plain and ordinary” meaningEquity
Income Partners387 P.3d at 1267.

1. Bodily Injury.

Defendant contends that the lifting meaiver did not causa “bodily injury”
because it did not involve any phyaidorce. Doc. 46 at 12-13 (citingent. Nat'l Life
Ins. Co. v. Petersqrb29 P.2d 1213, 1217 (Ariz. Chpp. 1975) (“Anaccidental bodily
injury implies some degree of physical der no matter how slight.”)). But physica

exertion on the job is sufficiefidrce to cause a bodily injuryPeterson529 P.2d at 1217

(“The physical force in this case consistedppellee’s exertion in doing his job.”). It i$

undisputed that the lifting maneuver invetl a physical exertion in the course ¢
Plaintiff's work. However slight the feae might have beerDefendant’s physician
consultant, Dr. Beavers, acknowledged ttited maneuver applied force to Plaintiff’
spine. Doc. 52-10 at 5.

Defendant next contends that the hifimaneuver did not caeig “bodilyinjury”
because there is no evidence of “any newotesi’ Doc. 46 at 15But Dr. Rovner opines

that “it is not unusual for a patient’'s mptoms to change ithout there being a

discernible change in the patient’'s anatomicphysiologic diagnostic measurements.

Doc. 52-9 § 6. Defendant citas evidence to counter this opinidn.

Plaintiff presents evidence that lpinal pain, mobility, and function change

after the lifting maneuver. Doc. 52-4 |1 2Z7; Doc. 52-7 §7; Doc. 52-8 11 5-6;

Doc. 52-9 1 7; Doc. 60-1 § 5Without a definition of “bodly injury” in the Policy, the

* Defendant also argues that Plaintiff did not suffer a bodily injury because thg
no evidence that the I|ft|n%1ane_uver “had any lasting effect on Plaintiff beyond
temporary exacerbation of Plaifi§ already existing conditions.” Doc. 46 at 15. Th
argument concerns causation, which is adddebstow, and an issue not presently befa
the Court: whether Plaintiff is residually disabled.
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Court concludes that the lifting maneuver teiiin a “bodily injuy” within the plain
and ordinary meaning of that phrase.
2. Accidental.

Defendant contends that the liftinganeuver was not accidental because
resulted from his intentional performanaé “a routine maneuver [he] had don
thousands of times before withtomcident.” Doc. 46 at 12.Plaintiff concedes that his
maneuver was intentional, but argues that the lifting maneuver was accidental insc
it unintentionally triggered his dishig condition. Doc. 51 at 12-17.

“Arizona does not distingsh between ‘accidental mearasid ‘accidental results.’
An accident is an accident whether it be in the means or the redeétetson529 P.2d
at 1217. Thus, if Plaintiff's injury was eidental, it does not matter that the means -
routine lifting maneuver — was not ancident in the traditional sense.

The Arizona Supreme Court coofted an analogous issueMalanga v. Royal
Indemnity Cq.422 P.2d 704 (Ariz. 1967). The imance contract covered “accident:
bodily injuries,” but did not definer limit the term “accidental.’ld. at 706. The insured
died after voluntarily consuming a lethal canmddion of alcohol and barbiturates, and tf
parties agreed that thesured did not intend toause his own deatHd. at 705-06. The
insurance company argued tllaé death “was not accidahtoecause the means whic
caused it were voluntarily and inteanally employed by the deceasedd. at 707. The

Arizona Supreme Court disagreed:

[A]n effect which was or should havsaeen reasonably anticipated by an
insured person to be the natural or @tolle result of his own voluntary acts
is not accidental. Or to put it in tlafirmative form, if the result is one

which in the ordinary course offfairs would not be anticipated by a

_ > The Petersoncourt e):J)Iained_that_this doe®mt mean that eve_Q/ unexpecte
illness will constitute an acciaeal bc_)dllP/ injury, becauseuch “[a]n_accidental bodil

injury implies some degree of physical foroe, matter how slight.”529 P.2d at 1217.
As noted above, this case involved physicaldéoeven if slight. Té Court notes that it
has previously interpreteddiword “accidental” when aE)}Jhed to the means by which
event is caused. Stillwater Ins. Co. v. DunnNo. CV-14-01829-PHX-DGC, 2015
WL 1778349, at *5 (D. ArizApr. 20, 2015). Thadefinition is not helpful when, as here

the question Is whether the résaef the event is accidental.
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reasonable person to flow from his oaats, it is accidental. The test is,
what effect should the insured, ageasonable man, expect from his own
actions under the circumstances.

422 P.2d at 708 (quotingcal. State Life Ins. Co. v. FuqudO P.2d 958, 960
(Ariz. 1932)). Applying this testMalanga concluded that the death was acciden

because it was unexpected.

The Arizona Supreme Court subsequently replaced the “reasonable man” stg

with that of the “aveage man” to “strike a balancetiseen focusing exclusively on the

insured and the subjective state of mind tteinot comprehend alén and the artificial
‘reasonable man’ who would declare not aeident any daring,eckless, or foolhardy
act.” Valley Dental Ass’'n, P.C. Great-West Life Assurance C842 P.2d 1340, 1343
(Ariz. Ct. App. 1992). The Azona Supreme Court explained:

One paying the premium for a pagftiavhich insures against ‘death by
accidental means’ ... intends tosure against # fortuitous, the
unintentional, and the unexpectedatttwhich happens through mishap,
mischance or misjudgment. When pays that premium month after
month he does not intend that aamgt committed by him, no matter how
daring, reckless or foolhardy, bejadged by a court under ‘reasonable man
tests’ or ‘natural and probableomsequence’ standards to deprive his
beneficiary of contractual rightarising out of his unintended and
unexpected and, therefraccidental death.

Knight v. Metro. Life Ins. Cp437 P.2d 416, 420 (Ariz. 1968Knight requires courts to
interpret “accidental” in light of “common spch and usage and the understanding of
average man.’ld.

The question in this cagberefore becomes what effect Plaintiff, as an aver:
man, should have expected from his parditgn in the lifting maneuver. Plaintiff
experienced sudden and unuspain while engaged in a routine act he had perforn
thousands of times before. Defendant eods that an averagman should have
expected the resulting pain because “Dmdé& had recommended activity modification

and Plaintiff was aware that his job aggravatesipain. Doc. 67 at 9. But Defendalf
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cites no evidence that Dr. Prince advisedirRiff to avoid even routine activitiesSee
id.> Nor does Defendant cite ewitce that Plaintiff should have expected pain that v
significantly different than what hpreviously had experiencedSee id. Based on the
undisputed facts, the Court concludes tiatreasonable juror coufthd that an average
man in Plaintiff's circumstances would haeepected the debilitatg pain that resulted
from the routine maneuver. The Court accordingly concludes that the injury suf
from the lifting maneuver was accidental.
3. Public Policy.

The Court’s interpretation of “accidentabdily injury” comports with Arizona’s
public policy to resolve ambigtiges in favor of coverageEquity Income Partners387
P.3d at 1267Knight, 437 P.2d at 42MWalanga 422 P.2d at 707Defendant could have
drafted its Policy to clearly define “injurylimit its liability to a disability caused solely
by a specific kind of injury, or include an @jzable exclusion. Doc. 47-2 at {1.
Defendant did none dhese, and the Court concludes tR&intiff's injury falls within
the plain and ordinary meaning ‘@iccidental bodily injury.”

Defendant does not cure the ambiguity feyying on legislative policy, social

goals, and the transaction as a whole. sektt compelling evide® that the Policy

intended a particular definitioof “accidental bodily injury,"the Court must resolve the

ambiguity in favor of the insuredSee Equity Income Partnei®37 P.3d at 1269.
B. Causation.
The Policy contemplates an award ohéfits where injury and sickness combin

to cause a disability:

® Defendant alg_)pe_ar_s to cite an Ap2014 treatment note in which Dr. Princ
recommended that Plaintiff perform strengtimg exercises, take anti-inflammator
medication, and consider "aCtIVI_#IOdIflcatlon as much [as] peible.” Doc. 47-5 at 8.
Dr. Prince concluded that Plaintiff ‘

in the record, the Court concludes that this single recardai®mn was insufficient to put
Plaintiff on notice that the routine lifting mamer might result in disabling pain ove
one year later.

T The Policy’s only exclusions are farcts of war and “normal pregnancy g
childbirth.” Doc. 47-2 at 11.
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The fact that a disability is caused tmpre than one Injy or Sickness or
from both will not matter. We will papenefits for the disability which
provides the greater benefit.

Doc. 47-2 at 12. Thus, the Policy does noitlinenefits to disabilities caused solely ar
independently by injuriesld.

Defendant contends thataiitiff's degenerative disc disease caused his disabll
and that the lifting maneuver only exalbated the preexisting conditiorSeeDoc. 46
at 14-15. The record may support a findihgt the lifting maneusr combined with
Plaintiff's degenerative disc disease taiga his disability, but the Policy’s languag
makes this point inconsequential. Even & tlisease contributed to Plaintiff’'s disability
the issue the Court must resolve is whetherdifting maneuver was a cause of Plaintiff
disability.

The Arizona Supreme Court’'s decision hckerson v. Hartford Accident &

Indemnity Cq.105 P.2d 517 (Ariz. 1940), is instructiv®ickersonconsidered the case

of an insured who injured his foathile changing a vehicle’s tired. at 518. The injury
exacerbated the insured’s gout, resulting in disabilitg. at 519. Relying on the
preexisting gout, the insurer denied bendbézause the policy only protected “again
loss caused directly and exclusively by bodilpry sustained solely and independent
of all other causes through accidental mearig.”at 518. The insured argued that tf
injury caused the gout, whiklae insurer claimed it only aggravated the gddt.at 519.

Dickersonfound sufficient evidence in the recdi@ a jury to conclude that the injury

caused the insured’s disability:
[T]he [gout], which presumbly existed in the pintiff, would probably
have continued indefinitely without e developing to a stage which the
ordinary layman and the definitions abared give the name of “disease,”

in the absence of some exciting caws®] was in all probability brought to
that stage by the precipitatj agency of the [injury].

Id. at 520.
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The question in this sa is less complicatedThe insured’s policy irDickerson
protected only against loss causadely by bodily injury. Id. at 518. Plaintiff's policy
awards benefits even where a disability redutism multiple causes. The salient point
this: the undisputed facts demonstrate Blaintiff's degenerative disc disease was n
disabling before the lifting maneuver. AltlgluPlaintiff experienced some symptoms
degenerative disc disease, he lived an adifestyle without mgor limitations before
August 2015. Doc.52-4 125. Dr. Rovner opines that people “can live
[degenerative disc disease] for long periofigime, including their entire life, without
experiencing a material loss of mobiliy functionality.” Doc. 52-9 | 5.

Even if the Court accepts Defendanttsaracterization of the lifting maneuver g

an exacerbation of Plaintiff's degenerative disc disease, the maneuver was a contr

cause of Plaintiff's disability. Defendanmhanaged his disease for years withgut

succumbing to disability.SeeDoc. 52-4 |1 24-25; Doc. 52& 22. Dr. BRavers opines
that the disease would eventually have ledigability, but the record is devoid of an
indication that Plaintiff wouldhave become disabled irugust 2015 had it not been fo
the lifting maneuver. Doc. 52-10 at 7. €lourt concludes that the lifting maneuvs
was a cause of Plaintiff's disiiity when, with his degeneratiw@isc disease, it resulted ir
a disabling condition.

V. Motion to Seal.

Defendant filed a motion to seal one dihin support of itamotion for summary
judgment. Doc. 49. Because Defendaméscit in support of its residual disability
argument, the Court will deny this motion as moot.

IT IS ORDERED:

1. Plaintiff's motion for partib summary judgment (Doc. 51) igranted.

Plaintiff's disability was caused by atcidental bodilynjury for purposes
of the Policy. The Court will defgudgment on the residual disability

issue.
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2. Plaintiff's Rule 56(d) motion (Doc. 51) isgranted. The parties may
conduct discovery necessary to lgsedhe residual disability issue.
Defendant’s motion for partial summary judgment (Doc. 48¢rsed

4. Defendant’s motion to strike (Doc. 67)gganted in part anddenied in
part as set forth above.

5. Defendant’s motion to seal (Doc. 493 &niedas moot.

6. The parties shall, on or befadeane 12, 2018 submit a jointly proposed
schedule for the remainder of this case.

Dated this 29th day of May, 2018.

Nalb Gttt

Dawvid G. Campbell
United States District Judge
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