Harris v. Commiss

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

oner of Social Security Administration Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bridgett Harris, No. CV-17-02456-PHX-GMS
Plaintiff, ORDER
V.

Commissioner of the Social Security
Administration,

Defendah

Pending before the Court is claimaBtidgett Harris’'s appeal of the Socig
Security Administration’s (SSA) decision tteny disability insuraze benefits. (Doc.
12). For the following reasons glCourt affirms the decision.

BACKGROUND

Ms. Harris filed a claim for disability Inefits on November 22013. (Tr. 13).
She alleged that she suffdrem fibromyalgia and obesitgnd has been disabled sing
May 1, 2012. (Tr. 13, 15). The claim wdsnied, and Ms. Harrisventually appeared
before Administrative Law Judge Earl Caten February 1, 2016. (Tr. 13). |
evaluating whether Ms. Harris was disablgtw ALJ undertook the five-step sequenti

evaluation for determining disability (Tr. 14—15).

! The five-step sequential evaluation dfsability is set out in 20 C.F.R

supplemental security@me). Under the test:

A claimant must be found disabled if she proves: (1) that she
IS not pre_sent!?_/ engaged in &stantial gainful activity[,] (2)
that her disability is severena (3) that her impairment meets
or equals one of the specifimpairments described in the

8 404.1520 (governing disability insurance déspand 20 C.F.R. § 416.920 (governing
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At step one, the ALJ founithat Ms. Harris had not enged in substantial gainful
activity since the alleged onset date of Mgy2012. (Tr. 15). Astep two, the ALJ
determined that Ms. Harris suffers from fibrpaigia and obesity. (Tr. 15-17). At ste
three, the ALJ decided that Mdarris’s impairments did not meet or equal the criteria
a listed impairment in the regulations. (I7—18). At step fauy the ALJ determined
Ms. Harris’s residual functional capacity afodind that she coulgerform medium work
with various exceptions, suds frequently climbing stairigut never climbing ladders,
(Tr. 18-25). As part of this analysis,ettALJ considered the opinion testimony (
treating physician Dr. Davi@chumer and variousonsultative examining physicians an
reviewing physicians. (Tr. 35). The ALJ thenletermined that Ms. Harris is capab
of either performing her pastlesant work as a child monit@r working in various other
available vocations in the national economyTr. 25-27). Accordingly, the ALJ
determined that Ms. Harris does not lifyefor disability benefits. (Tr. 27).

The Social Security Administration Apgle Council denied Ms. Harris’s reque
for review. (Tr. 1). S filed this complaint oduly 24, 2017 to challenge the denial {
benefits. (Doc. 1).

DI SCUSSION
l. Standard of Review

A reviewing federal court will only addrei®e issues raised by the claimant in tf

appeal from the ALJ’s decisionSee Lewis v. ApfeP36 F.3d 503, 57/ n.13 (9th Cir.

regulations. If the impairment does not meet or equal one of
the specific impairments described in the regulations, the
claimant can still establish a prima facie case of disability by
proving at steﬁ four thain addition to the first two
requirements, she is not ablep@rform any work that she has
done in the past. Once the claimant establishes a prima facie
case, the burden of proof shifts ttte agency at step five to
demonstrate that the claimant can perform a significant
number of other jobs in the t@nal eco_nom¥. This step-five
determination is made on the basis of four factors: the
claimant’s residual functional pacity, age, work experience
and education.

Hoopai v. Astrug 499 F.3d 1071, 1074-75 (9thrCR007) (internal quotation
marks and citations omitted).

-2.-

of

e

5t

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

2001). A federal court may set aside a denialishbility benefits only if that denial ig
either unsupported by substaneaidence or based on legal errdihomas v. Barnhart
278 F.3d 947, 954 (9th Cir. 2002). The AisJresponsible for resolving conflicts in
testimony, determining credibilitygnd resolving ambiguitiesSee Andrews v. Shalald
53 F.3d 1035, 1039 (9th Cit995). “When the evidence foee the ALJ is subject to
more than one rational im@etation, we must defer to the ALJ's conclusioBatson v.
Comm’r of Soc. Sec. Admir859 F.3d 1190, 119¢®th Cir. 2004). TIs is so because
“[tihe [ALJ] and not the reviewing court musésolve conflicts irevidence, and if the
evidence can support either outcome, the amast not substitute its judgment for that of
the ALJ.” Matney v. Sullivan981 F.2d 1016, 101®th Cir. 1992) (citations omitted). A
reviewing court may draw spiéic and legitimate inferencefsom an ALJ’s decision, but
it cannot speculate on the ALJ’s reasoning okeri@ost hoc rationalizations that attempt
to intuit what the adjudicatanay have been thinking.Bray v. Comm'r of Soc. Seé54
F.3d 1219, 122%th Cir. 2009).
[I.  Analysis

A. Family Nurse Practitioner Tamara Rector

Nurse practitioners were categorized@ber sources” under the regulatiorfSee
20 C.F.R. 8 404.1513(d)(1) xglicitly listing nurse practitiones as an “other source’
under the regulationd).“[O]nly ‘acceptable medical smces’ can be considered treating
sources, . . . whose medical opinions mayebétled to controlling weight.” Social
Security Ruling 06-03P, 2006 WL 232992% *2 (citing 20 CRR 404.1527(d) and
416.927(d)). An ALJ “may use evidence from ‘etlsources’ . . . to show the severity of
the individual's impairmentjsand how it affects the indidual’s ability to function.” Id.
Nurse practitioners are therefore not entitleth® same deference as acceptable treati
physicians under the regulation§ee Molina v. Astrye574 F.3d 1104, 1111 (9th Cir

ng

_ > The Social Security Administration $iarecently updated its regulations to
include nurse practitioners as acceptable padiources. However, at the time of M
Harris’s decision, the regulations still qualdi@urse practitioners asther sources, and
thus her case will be governed by the prior regulation.

[72)
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2012). An ALJ may discount “other soafcopinions by giving germane reasons fg

doing so.Id. (internal quotatiomnd citation omitted).

Tamara Rector is a Family Nurse Rianer at the Multi-Specialists practice].

(Tr. 464). The ALJ consided Ms. Harris's medical recd from the Multi-Specialists

practice in his decision, which included treatthnotes from Ms. Reat. (Tr. 22-23).

Ms. Rector completed a form opinion concagnMs. Harris’s fibromyalgia at the reques

of Ms. Harris’s disability attorney. (Tr64—468). Ms. Rector opaal that Ms. Harris’s
condition allowed her to sit faight hours, stand for two hou@nd walk for one hour in

a typical work day. (Tr. 468). Ms. Rectalso opined that Ms. Harris would miss or

day of work per month, “[@pending on type of job[,]” and that she could only

occasionally lift or carry five pounds andrfzem other physical acts. (Tr. 467—-68).

Ms. Harris argued that the Alfailed to properly dismiss the opinion testimony
Ms. Rector. (Doc. 12). The ALJ summadz®ls. Rector’s opinion, but dismissed
because nurse practitioners are not accéptakedical sources. The ALJ did nd
otherwise analyze Ms. Rector’'s “other sajiropinion or give any germane reasons
discredit it. In its response brief, the Goveent agreed that the ALJ erred by failing 1
provide a germane reason for dismissing Risctor’s opinion. (Doc. 14 at 2).

B. HarmlessError

Once it has been determingtht an ALJ errediuring the review of a claimant’s
file, the next step is to deterngirwhether the error was prejudiciabeeCarmickle v.
Comm’r, Soc. Sec. Admire33 F.3d 1155, 116@®th Cir. 2008) (applying the harmles
error standard). An error is harmless leag as there remainsubstantial evidence
supporting the ALJ’s decision and the errdoés not negate the lidity of the ALJ’'s
ultimate conclusion.”Molina v. Astrue 674 F.3d 1104, 1115 (9th Cir. 2012) (citatior
omitted). “[A] reviewing court cannotonsider [an] error harmless unless it c4
confidently conclude that no reasonable ALJ, when fully crediting the testimony, g
have reached a different disability determinatiorstout v. Comm’r, Soc. Sec. Admi
454 F.3d 1050, 1055-56 (9th Cir. 2006). Niircuit precedents “do not quantify th
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degree of certainty needed to conclutdat an ALJ's error was harmlessMarsh v.
Colvin, 792 F.3d 11701173 (9th Cir. 2015) However, “where the magnitude of an AL
error is more significant, then the degrek certainty of harmlessness must also

heightened before an error candstermined to be harmlesdd.

The parties dispute whether the ALJ prdpéliscredited the opinion testimony of

Dr. Schumer and whether substantial evideswggported the ALJ’'s decision to deny M:
Harris’s claim. Although Ms. Harris did noballenge the ALJ’s decision to discredit th
testimony of Dr. Schumer in her opening brig is relevant to the harmless errg
analysis.

“A treating physician’s medical opinioas to the nature dnseverity of an
individual’s impairment mustbe given controlling weighif that opinion is well-
supported and not inconsistenmith the other substantial Elence in the case record.
Edlund v. Massanar253 F.3d 1152, 1157 (9th Cir. 200a% amended on reh’@Aug. 9,
2001);see Lester v. Chate81 F.3d 821, 830 (9th Cir. 19985 amende@Apr. 9, 1996)

(“As a general rule, more weight should beegi to the opinion of a treating source than

to the opinion of doctors who do not traghe claimant.”). If a treating physician’s

opinion is “not contradicted by anotheratlor, it may be rejectednly for clear and
convincing reasons.” Lester 81 F.3d at 830. An “ALJneed not accept a treatin
physician’s opinion which is fiief and conclusionary in fo with little in the way of
clinical findings to supert [its] conclusion.” Magallanes v. Bower881 F.2d 747, 751
(9th Cir. 1989) (quotingyoung v. Heckler803 F.2d 963, 968 (9th Cir. 1986)).

If the treating physician’s opinion is coadlicted by another doctor, the ALJ sti
cannot reject the treating phgisin’s opinion unless he prmes “specific and legitimate
reasons supported by substdrnesadence in tk record.” Lester 81 F.3d at 831 (internal
guotations omitted). “Sheerdtielief is no substitute foubstantial evidence,” and thu
the ALJ must specify what evedce she is relying on to reject the treating physicial
opinion. Benecke v. BarnharB879 F.3d 587, 594 (9th Ci2004). “The opinion of a

nonexamining physician cannot by itself conséitaubstantial evidence that justifies th
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rejection of the opinion adither an examining physieiaor a treating physician.Lester
81 F.3d at 831. The ALJ may cite to diagtic test resultsgcontrary reports from
examining physicians, and “testimony from tHaimant that conflicted with her treating
physician’s opinion” tgprovide specific andegitimate reasons faejecting the opinion
of a treating physicianld. at 831.

“A conflict between treatment notes cara treating provider's opinions may
constitute an adequate reason to discredibgheions of a treatinghysician or another
treating provider.”Ghanim v. Colvin763 F.3d 1154, 1161 (9th Cir. 2014). An ALJ m4
discredit a treating physicidmy relying on “contrary repts from examining physicians

and on testimony from the claimiathat conflicted with her ésating physician’s opinion.”

Lester v. Chater81 F.3d 821, 831 (9th Cir. 1995An ALJ may consider whether the

claimant’s activities are inconsent with the limitations outlied in a treating physician’s
opinion. Morgan v. Comm'r of Soc. Sec. Admir69 F.3d 595, 60@th Cir. 1999).

ALJ Cates referenced a three paragrapter from Dr. Schumer dated January 1
2014 where Dr. Schumer opined that Ms. Harris has severe fibromyalgia and is (

“to stand more than oneour a day” or “lift and carry nte than 5 pounds. (Tr. 330).

Dr. Schumer also stated that Ms. Harrss taking various medications and that

fibromyalgia “is lifelong, but not progressive(Tr. 330). The ALJ assigned little weight
to this opinion. (Tr. 24).

The ALJ noted the following in his reaxw of the objectivenedical evidence and
Ms. Harris’s treatment. In May 2012, Dr.Hsener noted that Ms. Harris “[i]s back o

medication now” and “is stable without complaint.” (Tr. 358). Later that year, he ¢

follow up on fibromyalgia ath noted that Ms. Harris “is stable on medications.” (T

363). In October 2012 andarch 2013, Ms. Harris complained that the medicatid
were not helping as much, and Dr. Schumer modified her Bsnos. (Tr. 368, 376).
From April to July 2013, Ms. Harris met with Dr. &amer four times to refill
prescriptions. (Tr. 381-384)in July 2013, Dr. Schumer reat that Ms. Harris had nof

taken some of her medications. (Tr. 385). “bteessed the importae of staying on her
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medications” and noted that “things remain Eakith her fioromyalgia” and “patient is

otherwise well.” (Tr. 385). After vari@uappointments to refill prescriptions, Dr.

Schumer noted in November 2013 that Mkrris “is stable on her medication” an
“[s]he is otherwise doing fairlyvell.” (Tr. 392). At theirlast visit in February 2014
before Ms. Harris moved away, Dr. Schumeredothat Ms. Harris’s fibromyalgia “is
stable on medication” and “[s]he otherwise doing well.” (Tr. 395). These reports 3
nearly identical to those iB8011, prior to Ms. Harris’'s alieed onset date of disability
where Dr. Schumer noted thits. Harris “is stable on medication” and is otherwis
doing well.” (Tr. 340); (Tr. 344{‘fibromyalgia . . . remainedtable on her medication”);
(Tr. 348) (“follow-up on fibromyalgia sheurrently stable on medication doing fairl
well”). Dr. Schumer never reported thatd¢enducted an &gal physical examination for
fibromyalgia, nor did he ever state in higatment notes that Mblarris struggled to lift
objects or sit, stand, or walk for periods of time.

After Ms. Harris moved away from Dr. Schumer, she received treatment fron
Multi-Specialists practice. At her first visit June 2014, Dr. Fala noted that Ms. Harr
had very severe fibromyalgiger patient” and that she “wtnto get Disability due to
Fibromyalgia.” (Tr. 410). He conductedpaysical examination and reported that s
was in “no apparent distress,” but that 6[ifhing any part of the body . . . caust
tenderness.” (Tr. 412). Dr. lBaprescribed pain medicationgTr. 412). At her next
visit, Dr. Tran noted that she was in no app& distress during éhphysical examination,
and he prescribed continuanof current medications. (T415-16). The record show
that Ms. Harris had regular appointmentdvaiiti-Specialists though January 2016 with

Nurse Practitioner Tamara Rectand other doctors. (Tr. 473-571). Ms. Harris W

often diagnosed with fiboromyalgia and refertecpain management via medication. (TJr.

473, 514, 539, 567). Nothing in these melsoindicates that Ms. Harris’s impairment
limited her physical mobility or that she was incapable of liftingertban five pounds.
The ALJ also noted the report of cohative examiner Dr. Brian Biggs from May

2014. (Tr. 20). DrBiggs performed a physical examiiogé, noting that her upper ang
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lower extremity strength and grip wer# aormal. (Tr. 399). Dr. Biggs noted that
“fibromyalgia testing was negative.” (Tr. 398 his review of her medical records, h
stated that “[n]o testing for fibromyalgisas performed” and that Ms. Harris “is stab
on her medication” and is “o#inwise doing fairly well.” (Tr. 399). Dr. Biggs diagnose
Ms. Harris with “complaints of genalized joint pain.” (Tr. 401).

The ALJ additionally referenced the repof consultativeexaminer Dr. Monte
Jones from October 2014. (D2). Dr. Jones also performaghysical examination ang

noted that Ms. Harris’s lower, upp and grip strength werd &/5. (Tr. 423). Dr. Jones

performed a formal test forkiiomyalgia and recorded thsie felt pain in 18/18 tendef

points under moderate pressure. (Tr. 428owever, he also cmucted informal or
distracted testing where “seagpoints were tested while fi@rming other tests” and Ms.
Harris “did not complain of pain or displayeshy facial signs of pa or discomfort.”
(Tr. 424).

The ALJ found that two medical wsultants, Dr. Martha Goodrich ang
Dr. Michael Keer, adequately reviewed Ms.rigs file. (Tr. 23). Dr. Goodrich noted

that the medical record frothe treating physicians did ndbcument a formal exam fof

fiboromyalgia and concluded @h Ms. Harris’s impairment was non-severe. (Tr. 78).

Dr. Keer opined that Ms. Harris had nse exertional limitabns, but that these
impairments would still allow her to stand, wadind or sit for more than six hours in g
eight hour work day. (Tr. 99).

In review of the ALJ’s findings, the Cduinds that the ALJ provided specific an

legitimate reasons to discredit Dr. Schumetisrt opinion that MsHarris has extensive

limitations from severe fibromyalgia. Agai the Court must defer to the ALJ'$

conclusion “when the evidendeefore the ALJ is subjedb more than one rationa
interpretation.” Batson v. Comm’r of Soc. Sec. AdmBb9 F.3d 1190, 1198 (9th Cir
2004). For Ms. Harris, the record supedr the ALJ’'s conclusion that Ms. Harri
suffered from fibromyalgia, but that she cotrelat it with medication such that it was nq

disabling. Further, nothing ithe record suggested thds. Harris’s impairments limited
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her from sitting or standing famore than one houn a day or lifting more than five

pounds, as Dr. Schumer opined.

Consequently, the ALJ's failure to prajyereject Ms. Rector’'s other source

opinion is harmlessAgain, Ms. Rector opined that MBlarris’s condition allowed her to

sit for eight hours, stand for oswhours, and walk foone hour in a typidavork day. (Tr.

468). Ms. Rector also opined that Ms. Haoasild occasionally lift or carry five pounds

and perform other physicaltac (Tr. 467—68). The ALJosidered Ms. Harris’'s medica
record at Ms. Rector’s clinizvhen he rejected Dr. Schurtgeesimilar claim of severely
limited mobility. (Tr. 22-23). The ALJ properly reviewedhe record, including Ms.
Rector’s clinic’s treatment notes, when he determined that Ms. Harris had

limitations, but could still perform some of hgast relevant work or other vocations i

the national economy. No objective evidenceha treatment notes or medical recof

indicated that Ms. Harris had the severebitty restrictions as Dr. Schumer or Mg.

Rector opined in their brieassessments, and two examgniphysicians contradicted
those unsupported claims when they ted¥sd Harris and found that her strength wi
normal. (Tr. 398-99, 423-24Even if the ALJ asigned some weighd Ms. Rector’s
opinion—as he di with Dr. Schumer’'s opinion—theevidence still supports his
conclusion that Ms. Harris can perform her poag work as a child monitor or in othe
nationally available vocationsith light or sedentary exed levels, such as furniture
rental or call operator. (Tr. 26-27). Notwatanding the ALJ’s failure to provide @
germane reason for discreditiMp. Rector’s opinionsubstantial evidence still support
the ALJ’s decision, and the error “does ma&gate the validity ofthe ALJ's ultimate
conclusion.” Molina v. Astrue674 F.3d 1104, 111®th Cir. 2012).
CONCLUSION

As described above, the Alerred in its review oNurse Practitioner Tamare
Rector’'s opinion. Howevesubstantial evidence supportéte ALJ’s decision, and the
error is harmless. The Qg affirms the decision.
111

14

50M

|




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

IT ISHEREBY ORDERED that the ALJ’s decision iBFFIRMED. The Clerk
of the Court is directed to enter judgment accordingly.
Dated this 28th day of June, 2018.

Honorable G. Murra Snow
United States District Jue
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