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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

E*Trade Financial Corporation, No. CV-17-02471-PHX-JJT
Plaintiff, ORDER

V.

Lance Eaton,
Defendan

At issue is Plaintiff E*Trade Finarad Corporation’s Motion for Preliminary
Injunction (Doc. 52, PI's Mot.), to whiclbefendant Lance Eaton filed a Respon
(Doc. 74, Def's Resp.). Also at issue istdds own Motion for Peliminary Injunction
(Doc. 58, Def's Mot.), to whitc E*Trade filed a Response (Doc. 73, PI's Resp.). After
parties conducted limited discovery, the Qobeld an evidentrg hearing on the
competing motions for preliminary injunctiam April 6, 2018 anentertained extensive
argument from the parties (D86, Apr. 6, 2018 Tr.).

The parties’ filings in support of, and opposition to, theespective motions for
preliminary injunction and the transcript okthearing set forth in detail the facts of th
matter. The Court will not recite them hereept as necessaryits analysis below.

l. STANDARD

In order to obtain a preliminary injunati, a movant must show that “(1) [the

are] likely to succeed on the merits, (2) [tteeg] likely to sufferiireparable harm in the

absence of preliminary relief, X3he balance of equities tijs [their] favor, and (4) an
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injunction is in the public interestGarcia v. Google, In¢ 786 F.3d 733, 740 (9th Cir
2015) citing Winter v. Nat. Res. Def. Council, In&55 U.S. 7, 9 (2008)). The Ninth

1113

Circuit, employing a sliding scale analysisshaso stated “serious questions going
the merits’ and a hardship Iaace that tips srply toward the [movant] can suppo
issuance of an injunction, assuming the other two elements dVithter test are also
met.” Drakes Bay Oyster Co. v. Jewéld7 F.3d 1073, 107@®th Cir. 2013)cert. denied
134 S. Ct. 2877 (2014) (quotirdliance for the Wild Rockies v. Cottrei32 F.3d 1127,
1132 (9th Cir. 2011)).
l. ANALYSIS

A. E*Trade’s Motion for Preliminary Injunction

1. Likelihood of Success on the Merits

E*Trade grounds its motiofor injunctive relief on threelaims: 1) its claim for
breach of the duty of loyaltpwed by Eaton to E*Trade dnog the existence of thein
fiduciary relationship; 2) its claim for brela of the employment contract between ti
parties; and 3) its claim for intentional irference by Eaton witk*Trade’s business and
contractual relations with its clients. (®IMot. at 8.) The Court examines E*Trade
likelihood of success on theslaims, respectively.

a. Breach of Duty of Loyalty

An employee owes an employer a fiduciary ddtgser Int'l, Inc. v. Ward231

P.3d 921, 926 (Ariz. Ct. App. 2010) (intermatiations omitted). “One aspect of this broa

principle is that an employee is precludeahiractively competing with his [] employef

during the period of employmentld. (internal citations omitted). While the Court find
below that E*Trade likely will scceed in showing that Eatolid compete with it after he
left E*Trade’s employ, it does not similarfind E*Trade likely will succeed in showing
that same active competiti during his employment.

The evidence before the Court at thislppninary stage of litigation shows that if
the two to three days jusiefore Eaton resigned from E*dAde, he accessed the clief

files, which were the propertf E*Trade, for about half dhis approximately 100 clients
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at E*Trade. But no party produced evideticat Eaton contacted any of those clients
alert them of his departure from E*Trade, let alone solicited thdolltov him, while he
was still employed by EFrade. The evidencahen fully developednd presented to the
FINRA arbitration panel, may at that pbitlemonstrate other tscby Eaton constituting
competition on or before Jul§y, 2017, while he was stiin employee of E*Trade ang
thus owed it a duty of loyalty. No sushowing has been made to this point.

The Court grants that the inordinadenount of time Eaton spent accessing
many client records on July 3 and 4, 201guld well be preparatory to an attempt 1
solicit those clients. But that activity is prolyeaddressed, as amnalytical matter, as
evidence of a potential brefla of the non-solicitation clause of the employme
agreement as set forth below. At the timeoBadccessed the E*Trade client files, he h
authorization to do so, he was tasked wstrving those clients as an employee

E*Trade, and even if he did $0 access the clients’ contact information, without more

that point the Court cannot conclude he kkbleached his duty of loyalty. E*Trade’s

claim for breach of duty of lalty is thus insufficient as basis for its motion for
preliminary injunction idight of the evidence EFrade has shown thus far.
b. BreachOf Contractual Non-Solitication Provision
E*Trade’s breach of contract ali stands in a different light. The

“Nonsolicitation and Nondisclese Agreement” (“Agreement’Eaton entered into with

E*Trade on May 16, 2011 provided that he would not “copy, take, send or remove

without permission, among oth#ftings, any of E*Trade’s records, client lists, electror
data or other materials containing “Comdidial Information.” (bc. 54-1, Agreement
4.) The Agreement defines Caaeéntial Information, in releant part, as client lists,
“[iinformation regarding [E*Trade]'s lents” and contact information.Id)) The
Agreement also provided, in a sectemtitled “Nonsolicitation of Clients,” that

[d]uring the term of [Eaton]'ssmployment with [E*Trade]
and for a period of one ye&érom [any termination, Eaton]
will not, directly or indirectly,solicit, induce, or attempt to
solicit or induce, any Client dPotential Client of [E*Trade]
to purchase from [Eaton] omny other person, firm,
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partnership, corporation, lited liability company or other
entity, goods or services coetgive with those offered
and/or provided by [Eaton] dung [his] previous two years of
employment with [E*Trade] or that [Eaton] possessed
Confidential Information abowturing [his] employment with
[E*Trade].

(Id. 1 6.) Finally, the Agreement required Eatopon termination, toeturn to E*Trade

all documents, copies, recordings of any kind, papers,
computer records or programs, drawings, manuals, letters,
notes, notebooks, reports, farlae, memoranda, client lists,
and other material in [his] gsession or under [his] control
that relate to [E*Trade]'s busess and that [Eaton] obtained

in connection with emplayent with [E*Trade].

(1d. 17.)

E*Trade presented evidence at the heatiirag Eaton violate@ach of these three
provisions of the AgreemenEaton admitted at the hearitigat he left his employment
with E*Trade having retained in his cellg@ie contact information for approximately te
clients, and that retention of confidentidieat information was aiolation of paragraph
seven of the Agreement. (A, 2018 Tr. at 30—31.) Frothis evidence alone, the Couf
can conclude Eaton breachedr&paphs 4 and 7 of the Agement, by taking client

contact information and not ttening or deleting it upon or after his departure frgm

E*Trade. Proof of these breaches, by thelves, however, does not satisfy E*Trade

burden to show likelihood of success on theite®f the contract claim. The remainin

elements of a contract claim are causatiod damages, and th@@t sees no evidence

that these specific breaches by tlsetues caused harm to E*Trade.
But the Court also concludes that E&tle succeeded in showing Eaton breach

Paragraph 5 of the Agreement as well, watpeohibited him from soliciting or attempting

to solicit, directly or indirectly, many H¥ade clients, whom he had served while

employed at E*Trade, withiihe year after he left, and indeed within days of |
termination. Eaton acknowledged during exaation that he contacted or attempted

contact roughly half of hi&00 prior E*Trade clients frorduly 7 through early August,
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2017. He either spoke to each of those apprately fifty clients by telephone or lefi
them a message seeking a telephonic conversation.

Eaton asserted in his briefing and at liearing that his purpose in attempting
contact those approximately fifty clients wims comply with regulons applicable to

him as a Certified Financial Planner. TheRB-Rules of Conductequired Eaton, in

relevant part, to disclose to his clientg]fntact information for the certificant and, if

applicable, the certificant's grtoyer.” Rule 2.2(d), Rules dEertified Finacial Planner
Board of Standards. “The certiéint shall timely disclose to the client any changes to
above information.”ld., Rule 2.2. Neither party dism#, and the Court agrees, th

Eaton’s contacting of former clients in see of this regulatoryequirement would be

privileged and woul not constitute a breach of the Agneent, so long as the conta¢

achieves only the purposes obpiding the required notification.

Ultimately Eaton spoke with more than thibut less than thentire fifty former
clients he sought to contact. Eaton testified Waen he spoke to each of those clients,
advised them that he had left E*Trade, th@twas now working for Morgan Stanley, arn

he was notifying the client of his new corttadormation. Eaton also acknowledged th

[O

he
d

in at least several cases, he followed thdifination by asking if the person had an

guestions. He also testified that, of the misgshe asked whether they had any questians,

some did and some did not, and of those wid, some asked how they could follow hi
to Morgan Stanley. Eaton alsestified that he only discusséhe possibility of the client
moving to Morgan Stanley the client initiated the subjedty either indtating a desire
to move with him or askinguestions about the possibilipf a move. Of the roughly
forty E*Trade clients Eatomltimately spoke with by telephone, approximately thir,
moved their accounts to Morgan Stanéend Eaton afteihose contacts.

E*Trade also presented several textgnfriBaton to former E*Trade clients durin

the relevant time period. In orsgring dated July 14, 201Eaton texted J.N., a former

E*Trade client who had already decidednmve her account witltaton to Morgan

Stanley as follows: “[tly beating some sense into [D]JNHe should come on to my

Ly
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Noah’s ark. Lol. He can always transfer ba¢koc. 80, PI's Ex32.) Eaton confirmed in
testimony that D.N. was J.N.’s ex-husbamil eparately a client of E*Trade’s whor
Eaton had served. He also confirmed tnat'Noah’s ark,” he was referring to Morgat
Stanley, and in referencingrénsfer[ring] back,” he meantamsferring back to E*Trade.
(Apr. 6, 2018 Tr. at 37—-38.) Shiyrthereafter, J.N respondedati[she] text[ed D.N.] to

e e
(] L]

ask him if he’s moving with you!! He gavee this emoji. ,1 = | asked what hi

concerns are? He responded. From [D.N.] a&lceally. I'll do it! So...he’s moving with
you my friend. &% 7 (PI's Ex. 32.)

From this text string, the Court musbnclude that Eaton had had a pri
communication with D.N. wherein the two dissed the possibility of D.N. moving hi
accounts to Morgan Steay. Discussion of that topic mahave been initied by Eaton,
which would have violated éhAgreement, or it may have been initiated by a quesit
from D.N., as Eaton testified was the onlyywsuch a topic would have come up. Th
cannot be known by anyone except the pauditip in the conversat. What is known is
that when such conversation ended, Dhdd not made up his mind to move his accou
to Morgan Stanley. Thereaftes shown above, Eaton urgeN.Jo approach D.N. about
moving his accounts, and J.N. clearly did exactly what he asked. That constitutes ir
solicitation of D.N, initiated byeaton’s request to J.N., inokation of Paragraph 5’s non;

solicitation clause. While Eaton testified, amd counsel argued, that J.N. has becom

personal friend and his text to her was flsinter,” the Court finds this unpersuasive.

J.N. acted on the request. It yielded a newntlier Eaton, directly at E*Trade’s expense.

This single exchange, the Court findsjamstrates that E*Trade is likely td
succeed on the merits in proviggton solicited, either directlyr indirectly, his former
E*Trade client D.N. to move his investmeatcounts from E*Trad® Morgan Stanley.
That constitutes a breach of at least Pardgfapf the Agreementyhich caused the loss
to E*Trade of D.N.’s accounts and the feessociated with facilitating, servicing an
managing them. Moreover, it is undisputed tHat those clients to whom he did reac

out, Eaton would never leavgs new Morgan Stanley contact information by text
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email, but insisted always on conveying thirmation during a telephone conversatio

>

This strongly suggests that his real purpwseontacting the former clients, under the
conditions he would impose, w&o maximize the possibilityf them—not just D.N., but
as many former clients as possible—comowger to him at Morgn Stanley after a
conversation of which there was no electcorecord. The conclusion becomes even
more evident when consideradth the following facts.

Eaton testified that he only tried tortact only about fifty of his roughly 100
former clients at E*Trade. He also testifigncit when E*Trade clients did not respond o
his requests for a telephonic visit, he nefediowed up by simply sending them his new
contact information. This means that theigbly fifty former clients whom he neve

reached out to, ahthe additional ten to fifteen wheould not take his call—together ¢

P==4

majority of former clients—never receivdthton’s new contact information, which hg
testified he was required to provitteem under CFPB licensing rules.

All of the above leads the Court to conclddepurposes of thisMotion that in 1)
contacting only select, former clients atTEAde, 2) insisting on conveying the news
about his switching firms only in a live andat¢ime conversation with the former client,
and then 3) never following ufp provide his new contaatformation to those former
clients who did not assent to a telephone &alton’s primary purpose was to solicit thejir
business to him and away from E*Tradeithm the one-year prohibition period of
Paragraph 5 of the Agreement. The evideand argument of counsel indicates that
E*Trade, and presumably Maag Stanley, both value&aton as a highly capable
salesman and a motivated, aggressive chigdationship builder. Thisvas reinforced by
his testimony. It is highly likely that several Eaton’s former cliets, upon learning of
his move to Morgan Stanley would, thdut more, desire to move with himAt what

rate, the Court cannot know. Bioiefore the Court is persuasiegidence that in at least

! Eaton submitted declarations from slients who had moved from E*Trade tx
Morgan Stanley, each indicagjrthat Eaton’s service wasngotivating factor and stating
that he did not solicit their move. The evideme@incontroverted as to these clients, a
as the Court indicates above, Eaton’s lewElclient service would be expected t
motivate several clients follow him, without more.

O

[@ g}
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one instance, Eaton clearly crossed the liseveen mere notifiteon and solicitation,
and the combination of circumstances ith af his contacts with former clients
engineered by Eaton as settfoabove, makes it very likely that 1) solicitation was
least one of his goals, 2) solicitation occurmechot just the one ehr instance but in
many cases, and 3) it had the desired efféitt an unknowmumber of clients. E*Trade
has shown a likelihood of success oe therits of its contract claim.
C. Intentional or Tortious Interference Claim

For the same reasons, E*Trade is likelystacceed on its tortious or intentiona
interference with contractual expectatioclsim. As of July6, 2017 and until they
transferred their accounts to k@an Stanley, E*Tade had a valid bus#ss expectancy of
contractual relationship with all of the moving clients. Eaton was aware of
relationship in all cases. As set forth abawedetail, Eaton’s solicitation of D.N. at g
minimum and likely others constituted arteintional interference with those existin
relationships which caused termination dwdr And as a result oduch terminations,
E*Trade was damaged by losing that expexyamn the form oflost accounts, under
management or otherwisBee Neonatology Assocs., LtdPhoenix Perinatal Assocs.
Inc., 164 P.3d 691, 693 (/. Ct. App. 2007).

2. Irreparable Harm

Irreparable harm is harm for which there is no adequate remedy at law, sU
money damage#riz. Dream Act Coal. v. Brewer57 F.3d 1053, 106@th Cir. 2014).
E*Trade correctly cite®oran v. Salem Inn, Incfor the proposition that a “substantiz
loss of business,” absent injunctive reliednstitutes irreparable ha. 422 U.S. 922, 932
(1975). And while the loss of revenue associated with client accounts definit
identified as having moved as a result ofgtdtion in breach ofhe Agreement can beg
guantified, the loss of follow-on busineggodwill and reputatio flowing from such
breach or interference cannot be so compens&ed Herb Reed Enters., LLC v. FI;
Entm’t Mgmt., Ing. 736 F.3d 1239, 125(®th Cir. 2013). TheCourt concludes that

E*Trade has sufficiently showndhirreparable harm will occur without umctive relief.
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3. Balance of the Equities
ThehardshipE*Trade will suffer if no injunctive relielies is set forth above. The
Court balances that againsethardship suffered by Eatonah injunction issues. As thg
parties acknowledge and the Court agreegjnctive relief purporting to require
termination of the clients Eaton has attgaacquired from E*Trade is both practicall
unworkable and likely beyond the Court'stlaority. Such an ordealso would fail to

respect the rights and wishes of the nonypaltents as to who should manage the

investment accounts. As Eaton’s counsel rightynted out at argument, this would be

equally true for any E*Trade clients who amethe process of transferring their accoun
to Morgan Stanley asf the issuance of this Order. Amjunction 1) requiring Eaton to
destroy any E*Trade client information fitose persons who have not moved with h

and are not in the process of moving whim, and 2) prohibiting him from having any

contact with those persons for the remaindethe prohibition period set forth in the

Agreement, poses little no hardslip Eaton in the Court’s viewFirst, as a signatory of
the Agreement, he was aware of the ndiciation condition at th time he signed it and
at all times since. Seconid,has been over nine months since Eaton’s departure f
E*Trade, and approximately eight montlssnce, according to his testimony, h
concluded contacting those faemclients he chose to cawt. If Eaton were at all
interested in contacting thapproximately sixty remainindormer clients in order to
satisfy his CFPB requirementse would have @he so by now, andertainly had ample
time to do so. The balance of hardships strongly in faor of E*Trade.
4. Whether an Injunction is in the Public Interest

The Court recognizes that client contadormation is of critical value in many
industries, including the wealth managemialustry. And whileEaton may be correct
that a person’s name is publicformation, when that name associated with that
person’s status as a client, whether of a laygglastic surgeon, a private investigator
an investment advisor, such information efidential, precisely because of their stat

as a client and their desire to keep private maftevate. This is certainly so in the cag
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of an industry where client status transladesctly into high net worth, and there is an

inference that Eaton culledrdugh the approximately 100rfoer clients and identified
that minority subset which he did contact lthaeleast in part onet worth or volume of
assets available for management.

“[T]he public interest is served bgrotecting a company’s right to proprietar
information, business operations and contractual riglisrhpass Bank v. Hartle$30
F. Supp. 2d 973, 983 (D. Ariz. 2006) (irmal citations omitted). The Court finds a
Injunction as described aboveimsthe public interest here.

5. Equitable Defense of Unclean Hands

Eaton argues that the Coshould grant no equitable relief to E*Trade because
firm comes to the Court witbnclean hands. He asserts th&trade’s actions in delaying
and attempting to obstruct tharsfer of the thirtyaccounts that followed him to Morgat
Stanley were undertakém bad faith.

The Court reviewed thevidence, including Mr. Maslione’s testimony at the

<

the

—

hearing and the exhibits submitted by theiparon this issue. The Court is not persuaded

that Eaton has made a showofginclean hands on the evideraseit currently exists.
The evidence before the Coumdicated that E*Tradeffers clients at least two
types of accounts that are qtetively different fran each other. A client can opt for

managed account, which providastive advice, implementatioof trades on a client’s

behalf, and associated servicat from an E*Tradeemployee—this type of service is ong

traditionally or historically ssociated with the brokeragedawealth managmeent services
industry. In the alternativeg client can establish a “selirgicted” account, in which the
client largely or exclusively does their owanalysis and executerades and position
changes directly online, without the facilitation by an EXEradnsultant or relationshig
manager. These two types atcounts and their associatels of services entalil
commensurately differing feergttures, and a client canveaaccounts of more than on
type. Because E*Tradefefed at least these two typesqufalitatively different accounts,

its business operations included procedures that wouldreteeted that difference.
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The Mastellone testimony and associagedails demonstrated at least two fir:ln
ing

practices at E*Trade that cautesult, and did result, in account transfers for depar
clients being slower than they otherwise migét First, when a cliewished to transfer
an account from E*Trade to another financial services provider, E*Trade employ
procedure requiring that a managed accourgtrba terminated and converted to a se
directed account before the firnmould process a regsieto transfer that account out g
E*Trade. One effect of this procedure wihat if an E*Trade client with a manage
account submitted a request to transfer amoaat while the account was still open as
managed account, E*Trade’s system wouiéatand cancel the request, and under 1
process, the client would be required teutamit the transfer request after the manag
account had been terminated and converteal self-directed accoanThis occurred at
least once with every one dfie twenty-nineaccounts belonging to clients seeking

move to Morgan Stanley with Eaton. Mastek testified that this process requireme

had been in place for at leabtree and a half years prior the hearing, and that the

rejection and cancellation of transfer respsefor accounts still under management, ev
those that may be in process for terminaaoi conversion to self-directed accounts,
an automatic step undertakaniformly in every such c® by E*Trade’s computerized
case flow management systenthout any human intervention.

Second,E*Trade employeda procedure, upon receiving a client request
transfer of an account mother institution, to contact the client to confirm that the cli
had actually made the request and it was intfaeiclient’s desire to transfer their fund

out. Although E*Trade did not &elop through evidence the operation of this procg

feature as fully as they dithe transfer request rejecti@md cancellation feature, the

Court understands that the E*Trade warkdfl system implemented the verificatio
procedure by takig no action toward submitting a wordd¥ request to begin terminatior
of a managed account until it chacompleted verification of the client's transfer (¢
termination request. The effect of these twocedures in tandem, asen in the instance

of the E*Trade client accounts that moved to Morgan Stanley after Eaton, wsq
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lengthen the account transfer process. | ¢hse of those twentyne accounts, the

average time from submission of an aawbtermination workflow request througl

—

managed account termination and transferaaobant assets was just less than sixtgen
calendar days. The cycle for some of the anot® at issue was as little as eight calendar
days and for one as much as thirty-four ddgseach of those cycles a transfer request
was rejected and cancelled by E*Trade’s sysdétrast once, and in one case as many as
three times.

Eaton produced a declaration from Yvd®aris, a Business Services Manager|at
Morgan Stanley, stating in rel@nt part that, based on hewperience at Morgan Stanley,
“In total, once a client indicates an intentiemd desire to transfer [an account], the entjre
process can take as little as thirty minutes to an hour to conipgletc. 74-9, Parris
Decl. at 1-2.) Eaton submits that thdfatence in processing time between whgat
Ms. Parris has experienced at Morgan Stamaled what the depamg E*Trade clients
experienced in July and August of 201 fndastrates a bad faith effort by E*Trade {o

obstruct the transfers of Eaton’s clients. Ragris Declaration also states that E*Tradg
rejection of “virtually every transferubmitted” by the clientsnoving to Eaton “was

highly irregular, and in [Parris’s] fourteegears in the industry, [she had] nevg

D
=

experienced the number of rejected $fers that occurreith this matter.” [d. at 2.)

While the Court is respectful of Ms. Parris’s experience, it finds Eaton’s arguiment

here insufficiently persuasivi® show unclean hands. Firdils. Parris’s statement that

account transfers can be cycled from requesbtopletion in as little as thirty minutes tp

an hour, and in any event should not takenasy days as they did here to complete,|is

based on her experience winigk for Morgan Staley only, so far as the Court can te
from her declaration. Eaton produced no evodgethat Morgan Stanjeoffers the same
services as E*Trade that would impact oa thumber of processegis—and therefore the
amount of time—necessary to completeamsfer. E*Trade’s provision of both managed

accounts and self-directed accounts, per 8laste’s testimony, ecessitates additiona

—~t

steps to convert “apples to apples” amaugounts and to settle fees that apply |to
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managed accounts but not to self-directed actobefore a transfenay be undertaken
without harming the E*Trade business modélMorgan Stanley des not deal with
similar issues, Ms. Parris’'s experience abtvahsfer request compliance time is n
helpful to the analysis.

Neither is the Court persuaded by dfas$ citation to FINFRA Rule 2140, which
provides in relevant part that

“INJ]o member or person associated with a member shall
interfere with a customer's qeest to transfer his or her
account in connection ithh the change in employment of the
customer's registered representative where the account is not
subject to any lien for monies owed by the customer or other
bona fide claim.”

FINRA, Rule 2140 (2010). W4ther E*Trade interfered with the transfer reque
associated with any of tHeventy-nine accounts at isswvill be decided by the FINRA
panel on a fully developed record; at this pothe Court concludes it is still an ope
guestion. Eaton asserts the fact that yware of the accounts that moved to him
Morgan Stanley from E*Tradexperienced one or more rejections of transfer reque
and the transfers took not hours but days, weekn one case a month, shows E*Tra
singled out his clients for obstition of their account trans&rBut this is impossible to
know unless compared to the transfer requests for accountssumicded with Eaton
over the same time period, and thidbrmation is not before the CourifThe Court does
have before it evidence that the procedstaps applied in the work flow processing ¢
the termination and transfer requests fog tiwenty-nine accountsand the resultant
rejections of earlier transfer requests and time delays in completing the transfers

forth above, are uniformly consistent witTrade’s process for all managed accoun

2 At the Preliminary Injunction hearingounsel for Eaton pointed out that he

sought, during the limited discovery phase as tinatter, data on other rejected reque

at E*Trade but the Court determined it todagside the bounds dlifie discovery ordered.

This is a consequence of the matter reaghhe Court in the posture of a motion fg

temporary injunctive relief, wherein the Coattempted to reasonably tailor the scope

{jrllsct:over)t/ to match the preliminary naturetlod proceedings and the needs of the cas
at point.
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whether belonging to clients moving to &ator otherwise. Moreover, the evideng

before the Court is that, httugh each transfer request tdmkween eight and thirty-four

days to complete, all were in fact completadd each client seeking to transfer the

accounts to Morgan Sthay ultimately did so.

The Court notes that the delays caussdboth 1) E*Trade’s stated reques$

verification procedure and 2) its prograntimarejection and cancellation of transfe
orders submitted before the managed accduadsbeen terminated and converted to sq
directed accounts, are the result of cheiteat no doubt anger and frustrate cliern
seeking to move, and may have negativanass and other consequences. But unles
is shown that E*Trade singled out the clieségking to transfer their accounts to Eat
for exposure to these procedsy and or that the procedures violate applicable |
regulation or contract, E*Trade’staans do not constitute unclean harids.

The Court will grant E*Trade’s motion fa Preliminary Injunction. Pursuant tq
Paragraph 9 of the AgreemeRt;Trade shall post no bond.

B. Eaton’s Motion for Preliminary Injunction

Eaton filed a conditional Motion foPreliminary Injunction in this matter

(Doc. 58), in that he sought reciprocal mgtive relief against E*Trade only if the Coul

e

D

r

=4

~t+

grants injunctive relief for EFrade that would prohibit him from contacting or worki
with clients. Because thdfiamative injunctive relief theCourt grants E*Trade does n
prohibit Eaton from communicatinor working with those former E*Trade clients wh

have moved with him or are in the processnaiving with him fromJuly 7, 2017, to the

3 Ms. Parris further stated in her dectara that “[pJer FINRA regulations, upon
submission of a properly completed ACAT fartihe prior firm musprocess that transfef
request within two business days.” (ParriscD at 2.) For the sanmreason as discusse
above, this statement doest rmufficiently demonstrate uredn hands. First, no party

submitted a citation to a specific FINRA regtubn or rule so providing. Second, an

more importantly, even if Efrade’s transfer request messing regime were found t
violate a time limit imposed by FINRA regtilan, the Court would have to find E*Trads
targeted Eaton’s clients with that processorder to conclude E*Trade comes wit
l{gglge)an hand®ollar Sys., Inc. v. Avcar Leasing Sys.,.Jr890 F.2d 165, 173 (9th Cir
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date of this Order, the Court finds thendition which would trigger Eaton’s asserte
need for reciprocal injurtive relief is not met.

While Eaton states in hidotion that E*Trade should benjoined to take certain
affirmative actions if the Cotuigrants E*Trade relief “in any form,” including enjoining
Eaton from contacting former clients he has ywitsolicited, the Court concludes that
simply not warranted. First amng the actions Eaton would seek to impose on E*Tr3
under a reciprocal injunction would be tequire E*Trade to convey Eaton’s currel
contact information at MorgaBtanley to the approximately sixty former clients whom
either did not contact before or whom hd dontact but who did n@o with him. Eaton
has maintained he was obligated by CFRBes to provide any changed conta
information to all clients. As the Court observed abovdeast for the approximately
fifty former clients at E*Trad¢hat Eaton never contactedadl he has had nine month
to do so. Yet there is no evidanbefore the Court that he has made any effort on
own, while unconstrained byighCourt or any other mechanism, to make such cont
The Court will not require E*Trade to do afEaton could havdone for himself yet
apparently deliberately did hdo. It will deny Eaton’s Mbion for Preliminary Injunction
(Doc. 58).

For the reasons set forth above,

IT IS ORDERED granting Plaintiff’'s Maon for Preliminary Injunction (Doc. 52).

IT IS FURTHER ORDERED:

1) prohibiting Eaton from funier using E*Trade’s confidential
information, as defined ithe Agreement, regarding any account of a person who w
client of Eaton’s at E*Trade who has not sterred their accounts to Morgan Stanley
was not in the process of doinga®of the date of this Order;

2) prohibiting Eaton from furtmesoliciting E*Trade clients through
July 7, 2018; and

3) requiring Eaton to returmrmmediately all E*Trade confidential

information susceptible ophysical transfer, and to delete immediately any st
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information not susceptid to physical transfer, such aBent contact information for
current or former E*Trade cliemtcontained on a cellular teleone, that does not pertai
to clients who have oved to Morgan Stanley or weretime process of so moving as d
the date of this Order.

IT IS FURTHER ORDERED denyingefendant's Motion for Preliminary
Injunction (Doc. 58.)

IT IS FURTHER ORDERED decting the Clerk of Coutb terminate this matter.

Dated this 24th day of April, 2018.

n J. Tuchi
District Jge
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